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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
ANTHONY WILLIAMS, #507451,
Petitioner, CaseNo. 12-cv-14285
V. Honorabl@homasL. Ludington
CATHERINE BAUMAN,

Respondent.

/

OPINION AND ORDER GRANTING RESPONDENT’S MOTION FOR SUMMARY
JUDGMENT, DISMISSING THE PETITION FOR WRIT OF HABEAS CORPUS, AND
DENYING A CERTIFICATE OF APPEALAB ILITY AND PERMISSION TO PROCEED

IN FORMA PAUPERIS ON APPEAL

Petitioner Anthony Williams filed an applicatidor a writ of habeasorpus pursuant to
28 U.S.C. § 2254. Petitioner was convicted after albémeal in the Wayne Circuit Court of first-
degree home invasion, Mich. Comp. Laws/80.110, armed robbery, Mich. Comp. Laws §
750.529, felonious assault, Mich. Comp. Lawg5®.82, and possession afirearm during the
commission of a felony. Mich. Comp. Lawgs 750.227b. He was sentenced as a third-time
habitual felony offender to concurrent 20-toykar sentences for the home invasion and armed
robbery convictions, 4-t0-8 years for the assaahviction, and a consecutive two years for the
firearm conviction. The petition clais that: (1) Petitioner was denitdte effective assistance of
trial counsel because his trial counsel failed teaito the scoring of the sentencing guidelines,
failed to object to the bias of the trial judge, and failed t@abjo a suggestive identification
procedure; (2) appellate counseds ineffective for failing taaise meritorious claims during

Petitioner’s direct appeal; and (3) the Michigamp@me Court failed to consider a complaint for

superintending control. Respondent filed a wwtior summary judgment, asserting that the
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petition was filed after expiration of the one-year statute of limitations. Petitioner filed a
response to the motion asserting entitlementjtotable tolling. For the reasons set forth herein,
the petition fails to comply with the one-yestatute of limitations geforth at 28 U.S.C. §
2244(d) and, alternatively, is without mefRespondent’s summary judgment motion will be
granted and the petition will be denied. Theritseof the petition, however, will also be
addressed. A certificate of appealabikiiyd permission to proceed on appedbrma pauperis
will be denied.

l.

A.

The charges against Petitioner involved allegations that he and another person forcibly
entered a home on Heyden Street in Detaoihed with a handgun and stole a television.
Petitioner’s counsel did not denlgat the incident occurred, babntested that Petitioner was
armed with a gun or knew that anyone was home when he broke into the house.

At trial, Marcel Clark testified that heftehis home on Heyden &t at approximately
4:30 a.m. on January 4, 2008. Mr. Clark was goingddk that morning, and his wife and three
children were asleep when he left. His childiealuded fifteen-year-old Elijah Watters, ten-
year-old Malik Clark, and eight-year-old Briannaa@. Brianna and Malik were asleep in their
bedrooms on the main floor of the house, and lENj@s asleep in a room in the basement. Mr.
Clark activated the alarsystem when he left.

Mr. Clark’s wife, Damika Clarkleft for work at approximately 6:55 a.m. that morning.
When she departed, she turned the lights off and locked and secured the doors. The alarm system

was activated for the doors and windows. The childvere still in their beds when she left. The



children were still on vacation from school, andefh-year-old Elijah was left in charge of the
younger children.

According to the allegations in the petitioprior to seven-yeaold Brianna Clark’s
testimony, the trial judge gave her a piece of candy, sat her on his lap, and let her bang the gavel.
Brianna testified that she was awakened byud llarm during the morning of January 4, 2008.
Her bedroom was right next to her brother Malikedroom, Elijah slept in the basement, and
their parents’ bedroom was upstairs. Initially, Bna believed that hertfeer had returned from
work and she stayed in her bed. Then she saw two unfamiliar men with guns in the hallway. One
of the men was standing at liyor with a gun pointed in therdction of her head. Briana was
scared because she thoughtwes going to shoot her, but lted not say anything. Brianna
identified that person as Petitioner. $lescribed the gun as a black “police gun.”

The two men went upstairs to Brianna’s pasé bedroom. Brianna went to Malik's
bedroom, but he was asleep. She then went dovilijah’s bedroom and told him about the
intruders and that they had a gun.

Elijah attempted to call their parents and wake Malik. Brianna remained in the basement,
and Elijah told her to leave the home when it wlaar. Brianna believed that the intruders were
in her home for approximately 20 minutes. Frdime top of the basement staircase, Elijah
observed one of the intruders signal to the otbatepart the home, and he watched the other
man walk out of the house. Elijah was not ablede the faces of the intruders or whether they
were carrying weapons.

Scott Hall was working as a telephone repairnmathe area of HeydeStreet on the date
of the incident. He observed two men walkithgwn the street carnyg a television. The men

walked around the corner andarthe backyard areaf a second house. When they came back,



the television was not with them. One of thenng®t into a car, began driving, and got into an
accident. Despite the accident he contindading. The other person was hopping over fences
and was chased by police, who had just arrivetherscene. Hall could not identify either of the

men.

Officer Michael Crosby was directed to taeea where the two men were seen with the
television. He followed fresh footprints in theosv to a garage. Petitionean out of the garage
and refused to stop when ordered. The officereath&etitioner and eventually apprehended him.

Petitioner was wearing clothing descdbdy the witness who reported the home
invasion. After arresting Petner, Officer Crosby found the teision taken from the Clark
residence in a box in the garage. The secondestusyas never apprehended. In the course of
canvassing the area for any evidence in conneuatitnthe home invasion, officers found a pair
of red knit gloves and a pry bar. These items were found outside of the home along a fence line
adjacent north of the garage where the telemisvas located. Officers searched for a weapon,
but they did not find one.

Mr. Clark testified that at approximately2:15 or 12:30 p.m. on the day of the incident,
he received a phone call from his security alaompany. He went honmend met his kids who
were with Mr. Clark’s cousin at a neighbor’s BeuThe children were upset. Mr. Clark observed
that his side door had begmied open and damaged, which sad the alarm system to be
activated. Mr. Clark noticed thats television was missing from his upstairs bedroom. Mr. Clark
notified the police that had respond® the area and identified his television that was recovered.
Neither Mr. nor Mrs. Girk knew Petitioner.

Mr. Clark described his daughter as a gabild with no vision problems. From her

bedroom, Brianna would be able to see someone coming up and down the stairs.



The defense theory conceded that Petitidoreke into the house, but asserted that the
prosecutor did not prove that he was armedmgthe® young age of the eyewitness and the fact
that no weapon was found. Defense counsel algoedrthat the condudf the perpetrators
indicated that they must have believed tha¢ house was unoccupied when they entered.
Nevertheless, the trial couddnd Petitioner guilty as charged.

At the sentencing hearing, Re&tner admitted that he broke into the home, stating: “I
would like to apologize for the home invasion, exgplly to the little girl and the family who
went through with this. But your Honor . | didn’t have no gun.” S&. Tr. P 10.The Court
sentenced Petitioner to 25-to-$8ars for the home invasion and armed robbery charges and 5-
to-15 years in prison for the felonious assathtarge, to be served consecutively to the
mandatory term of 2-years in prison for felonsefirm. He was sentenced as a fourth habitual
offender.

Petitioner then filed direct appeal. His appellate counatdo filed a motion for remand,
seeking a new sentencing hearing on the grotimatsPetitioner was not a fourth-time habitual
felony offender. The motion was granted, and Peidr was re-sentenced indicated above.

Petitioner’'s appellate counsel then filed ampelfate brief, asserting that the evidence
presented at trial was insufficieto sustain his convictions farmed robbery, felonious assault,
and felony-firearm. On Novereb 5, 2009, the Michigan Court 8jppeals issued an unpublished
opinion affirming Petitioner’s convictiorPeople v. Williams, No. 285692, 2009 WL 3683316, at

*1, 2 (Mich. Ct. App. Nov. 5, 2009).



B.

Petitioner then filed an application for leateappeal in the Michigan Supreme Court.
On March 29, 2010, the Michigan Sepre Court denied the applicatidPeople v. Williams,
779 N.W.2d 814 (Mich. 2010) (table).

On June 13, 2011, Petitioner filed a motion fdrefefrom judgment in the trial court,
raising what now form his habeas claims. T court denied this motion on October 14, 2011.

On April 18, 2012, Petitioner filed a delayed apgiima for leave to appeal in the Michigan

Court of Appeals, along with a motion to we fees. On May 9, 2012, the Michigan Court of
Appeals issued an order denying the motion to waive fees, and it directed Petitioner to pay a
reduced fee of $27 within 21 daysthie order. Petitioner assertsan affidavit that he did not

receive this order, but that Ife would have, he would haveigdahe reduced fee. He further

alleges that he signed a form with Michigan Dépant of Corrections that required that his

legal mail be opened in his presence. He asserts that because the State has not produced the
corresponding mail log entrfpr the Court of Appeals order, liias not shown that he received

the order.

On June 28, 2012, the Michigan Court of Ap[s dismissed Petitioner’s application for
failure to pay the filing fee. Petitioner does not gdlé¢hat he did not receiuhis order. In fact,
Petitioner filed a motion for recoideration of the disnsisal order, but it wadenied as untimely
on August 24, 2012.

In the meantime, Petitioner filed the instant habeas petition on September 26, 2012. The
petition raises three claims:

|. Petitioner was denied the efftive assistance of trial counsel.

A. Trial counsel failed to objecto the scoring of the sentencing
guidelines.



B. Trial counsel failed to objetd the bias of the trial judge.

C. Trial counsel failed to object ta suggestive in-court identification
procedure.

Il. Petitioner was denied the effective asance of appellate counsel for failing to
raise the above ineffectiva@ssistance of trial counselaims during Petitioner’s
direct appeal.

lll. The Michigan Supreme Court erronebuslenied Petitioner’s complaint for
superintending control as a lapplication for leave to appeal.

Realizing that he was never able to presert d¢laims raised in his motion for relief from
judgment in the state appellate courts, Petitiomeved to have this case stayed. Petitioner hoped
to file a complaint for superintending contralsserting that his failure to receive the order
denying his motion to waive fees entitled himatwenewed opportunity to pursue his appellate
relief in the state court3he Court granted the motion, and stayed the case.

Petitioner then filed a complaint for supganding control in the Michigan Supreme
Court, seeking an order compelling the CourAppeals to accept his late appeal. The Michigan
Supreme Court apparently consigigithe filing as an untimely fitelate application for leave to
appeal, which was rejected on November 28, 2012.

After unsuccessfully pursuing refiin the state courts, Pidiner filed a motion to reopen
his habeas case. Respondartisequently filed a motion for sunary judgment, asserting that
the original habeas petition w/éiled after expiration of the one-year limitations period.

.

Respondent filed a motion faummary judgment, assertinigat the petition was filed
after expiration of the oneegr statute of limitationsSee 28 U.S.C. §2244(d). According to
Respondent, the limitations period terminated WhRetitioner failed to file a timely appeal from
the trial court’s order dg/ing Petitioner’'s motion for relief from judgmei@ee Evans v. Chavis,

546 U.S. 189, 191 (2006%arey v. Saffold, 536 U.S. 214 (2002). Petiher rejoins that his
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failure to timely appeal the order was as a ltestithe fact that hanever received the order
regarding the filing fee, an allegan that the State should be able to disprove if it complied with

its procedures regarding the delivery of his legal mail. Petitioner argues that he is therefore
entitled to equitable tolling, nelering his petition timely filedsee Holland v. Florida, 130 S. Ct.
2549, 2562 (2010).

Under the Federal Rules of Civil Procedusemmary judgment is appropriate “if the
pleadings, depositions, answers itberrogatories, and admissions file, together with the
affidavits, if any, show that there is no genuisgue as to any material fact and that the moving
party is entitled to judgnm¢ as a matter of law.” #. R. Civ. P. 56(c); Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 249 (1986%anders v. Freeman, 221 F.3d 846, 851 (6th Cir. 2000).
The moving party bears “the burdehshowing the absea®f a genuine isswas to any material
fact.” Adickesv. SH. Kress & Co., 398 U.S. 144, 157 (197. To defeat a motion for summary
judgment, the non-moving party must set forth dpetacts sufficient to show that a reasonable
fact finder could return a veict in his or her favorSanders, 221 F.3d at 851. The summary
judgment rule applies to habeas proceedifgdmond v. Jackson, 295 F. Supp. 2d 767, 770
(E.D. Mich. 2003).

I,

Under the Antiterrorism and Effective Dea®enalty Act (“AEDPA”), a one-year statute
of limitations applies to an appation for writ of habeas cpus by a person in custody pursuant
to a judgment of a state court. The one-yaitations period runs from the latest of:

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of ghtime for seeking such review;

(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is removed, if
the applicant was prevented frdiling by such State action;

-8-



(C) the date on which the constitutional right asserted was initially recognized by
the Supreme Court, if theght has been newly recogeid by the Supreme Court
and made retroactively applicalitecases on collateral review; or

(D) the date on which the fal predicate of the claimr claims presented could
have been discovered througle #xercise of due diligence.

28 U.S.C. § 2244(d)(1).

Absent equitable tolling, a petition for writ bbeas corpus must be dismissed where it
has not been filed before the limitations period expifes.28 U.S.C. § 2244(d)(1)Allen v.
Yukins, 366 F.3d 396, 401 (6th Cir. 2004).

The statute of limitations began to runtlims case when Petitioner’s conviction “became
final by the conclusion of direct review or thep@ation of the time foreeking such review.” 28
U.S.C. § 2244(d)(1)(A). None dhe other potential starting points apply. Petitioner does not
assert that his claims are basedpreviously unavailable facts law, nor does he allege that the
state created an external impedimaeventing him from filing his petitionSee 88
2244(d)(1)(B)-(D).

“Direct review,” for purposes of subéstion 2244(d)(1)(A), concludes when the
availability of direct appeal to the state cowatsl to the United States Supreme Court has been
exhaustedJimenez v. Quarterman, 555 U.S. 113, 119 (2009). Here, the Michigan Supreme
Court denied leave to appeal on March 29, 2010. Direct reviewd&tldays later, on June 28,
2010, when the time expired for Petitioner to algetition for writ of certiorari in the United
States Supreme Couf$ee Gonzalez v. Thaler, 132 S.Ct. 641, 181 L.Ed.2d 619 (2012). The
statute of limitations began running on the next day, June 29, 2010, and was set to expire one
year later.

The running of the statute of limitations tolled, however, when “a properly filed

application for State post-convioti or other collateral reviewith respect to the pertinent
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judgment or claim is pending.” 28 U.S.C. § 2244(d)&g also Duncan v. Walker, 533 U.S.

167, 181-82 (2001) (limiting the tolling provision to only State, and not Federal, processes);
Artuz v. Bennett, 531 U.S. 4, 8 (2000) (defining “properiled”). Petitioner filed a motion for
relief from judgment on June 13, 2011, afteB 3ays of the limitationperiod past, starting a
period of tolling undethis section.

The question here is whendliperiod of tolling ended. Aapplication for post-conviction
relief is “properly filed” withn the meaning of this section—and therefore acts to toll the
limitations period—when its delivery and acceptaneiarcompliance with the applicable laws
and rules governing filings, which usually prescribe “the form of the document, the time limits
upon its delivery, the court and office in whichmust be lodged, and the requisite filing fee.”
Artuz, 531 U.S. at 8. “If, for example, an apptica is erroneously accepted by the clerk of a
court lacking jurisdiction, or is erroneously accepted without the requisite filing fee, it will be
pending, but not properly filedld. at 9.

Here, there is no question that while Petigr's motion for reliefrom judgment was
pending in the trial court, théttolled thelimitations period under §2244y(@). This means that
the limitations period was tollieat least from June 13, 20Lintil October 14, 2011, when the
trial court denied the motion. Tolling also occurs between the deniad ofidtion for relief from
judgment in the trial court and the filing of thppdication for leave to appeal in the Michigan
Court of Appeals, so ta@y as the filing is timely under state laBee Carey v. Saffold, 536 U.S.
214, 219 (2002).

Here, Petitioner filed a timely application fleave to appeal in the Michigan Court of
Appeals on April 18, 2012. Thus, the limitations pdralso continued tollinffom the denial of

his motion for relief from judgmd until at least this date.
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Then, on May 9, 2012, the Michigan Cbwf Appeals issuedan order denying
Petitioner's motion to waive fees and directetitioner to pay a pial fee by May 30, 2012.
Petitioner never corrected the deficiency, andapiglication was dismissed for failure to pay the
fee on June 28, 2012. Petitioner’s subsequent mdroreconsideration wadenied as untimely
on August 24, 2012. And then his application for &ty appeal filed in the Michigan Supreme
Court was rejected as untimely on November 28, 2012.

Because Petitioner’s appeal to thecMgan Supreme Court was untimely, un@arey,
the limitations did not toll betaen the Michigan Court of Appeals June 28, 2012, dismissal of
his appeal and the untimely filing of his appealthe Michigan Supreme Court. That is, the
limitations period began running on June 28, 2012, and ran until September 17, 2012, the date he
signed his habeas petition and presumably placed it in the prison mail, a period of 81 days. But
because Petitioner had alreadpwakd 349 days to elapse on the limitations period, adding the
two periods together, the habgetition was untimely filed.

Petitioner’s responds that he never recethedMay 9, 2012, deficiency order, and that if
he had, he would have paid the reduced feehamdppeal would haveebn properly filed. For
purposes of this motion, the Cowill accept this allegation as true. While the AEDPA statute of
limitations is subject to equitable tolling in appropriate cabitland v. Florida, 130 S. Ct.

2549, 2560 (2010), a petitioner is entith® equitable tolling only if he shows “(1) that he has
been pursuing his rights diligently, and (2) that some extraordinary circumstance stood in his
way’ and prevented timely filing.I'd. at 2562 (quotindPace v. DiGuglielmo, 544 U.S. 408, 418
(2005)). Ignorance of the law is not a valid wasor equitable tolling, even for imprisoned pro

se habeas petitionerGriffin v. Rogers, 399 F.3d 626, 637 {6 Cir. 2005);Winkfield v. Bagley,

66 F. App’x 578, 583 (6th Cir. 2003).
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However, even if Petitioner did not receive tieficiency order, he did receive the June
28, 2012, order of dismissal. And he has not erplawhy his motion for reconsideration of that
order was untimely, or why his application feale to appeal in the Michigan Supreme Court
was untimely filed. So while Petitioner’'s argumemdy explain why his appeal to the Michigan
Court of Appeals was never properly filedpdaprovide a justificatio for the statute of
limitations to be tolled up to the date it svdismissed on June 28, 2012, it does not explain his
failure to act diligently after that dismissBlecause Petitioner has not demonstrated any grounds
for equitable tolling between June 28, 2012, anddtite he filed the inaht habeas petition, the
petition was untimely filed and subject to dismissal.

Lastly, the one year statute of limitatiomsay be equitably tolled based upon a credible
showing of actual innocence undie standard enunciated #hlup v. Delo, 513 U.S. 298
(1995).See Souter v. Jones, 395 F.3d 577, 599-600 (6th Cir. 200Bktitioner’s case falls outside
of the actual innocence tolling exception enunciategbier, because he has neither alleged nor
presented any new, reliable evidence to establish that he was actually innocent of being a third
time habitual felony offendefee Ross v. Berghuis, 417 F.3d 552, 556 (6th Cir. 2005). For that
reason, Respondent’s motion for summary judgnveiitbe granted and the petition will be
dismissed as untimely. For the sake of complets, however, the petition’s merits will be
considered.

V.

AEDPA, which governs this case, “circumscrijéfithe standard of ngew federal courts
must apply when considering an application dowrit of habeas corpusising constitutional
claims, including claims of ineffective assistance of cour@elWigginsv. Smith, 539 U.S. 510,

520 (2003). As amended, 28 U.S.C. § 2254(d) pemiésieral court to isguthe writ only if the
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state-court decision on a federal issue “was cont@ or involved arunreasonable application
of, clearly established Federal law, as deteeahiby the Supreme Court,” or it amounted to “an
unreasonable determination of the facts in lighthe evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d) (1)-(Branklin v. Francis, 144 F.3d 429, 433 (6th Cir.
1998). Under that review standard, mere errothigystate court does njistify issuance of the
writ; rather, “the state court’s [application déderal law] must have been objectively
unreasonable.X\Miggins, 539 U.S. at 520-21 (quotingilliams v. Taylor, 529 U.S. 362, 409,
(2000) (internal quotes omitted)).

Additionally, this Court must presume that the state court’'s factual determinations are
correct. 28 U.S.C. § 2254(e)(1) (“In a proceedirgiiinted by an application for a writ of habeas
corpus by a person in custody guant to the judgment of a State court, a determination of a
factual issue made by a State cousdlishe presumed tbe correct.”);see also West v. Seabold,

73 F.3d 81, 84 (6th Cir. 1996€3$tating that “[tjhecourt gives complete erence to state court
findings of historical fact unless thaye clearly erroneous”) (citation omitted).

The Supreme Court has explained the propetieation of the “contrary to” clause as
follows:

A state-court decision will certainly be camty to [the Supreme Court’s] clearly

established precedent if the state coapplies a rule that contradicts the
governing law set forth in our cases.

A state-court decision will also be contrary to this Court’s clearly established
precedent if the state court confronés set of facts that are materially
indistinguishable from a decision of tf®urt and neverthelessrives at a result
different from [the Court’s] precedent.

Williams, 529 U.S. at 405-06.
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The Supreme Court has held that a fedevattcshould analyze a claim for habeas corpus
relief under the “unreasonablepipation” clause of § 2254(d){X'when a state-court decision
unreasonably applies the law this Court to the fastof a prisoner’s caseWilliams, 529 U.S.
at 409. The Court has explained thatunreasonable applicationfetleral law is different from
an incorrect application of fedd law. Under that language, faderal habeas court may grant
the writ if the state court idéfies the correct governing legakinciple from [the Supreme]
Court’s decisions but unreasonablyplies that principle to thiacts of the prisoner’s casdd.
at 413.

The Supreme Court has contidut® emphasize the limited natuof this review. In its
recent unanimous decision larrington v. Richter, 131 S. Ct. 770 (2011), the Supreme Court
reiterated that the AEDPA requires federal habmasts to review statcourt decisions with
“deference and latitude,” and “[a}ate court’s determination thatclaim lacks merit precludes
habeas relief so long as ‘fairminded jurists dodilsagree’ on the correctness of the state court’s
decision.”ld. at 785-86 (quotinyyarborough v. Alvarado, 541 U.S. 652, 664 (2004)).

A.

Petitioner first claims that his trial counselsaiaeffective for: (1) failing to challenge the
scoring of the sentencing guidelig?2) failing to object to the &s of the trial judge; and (3)
failing to object to a sggestive in-court identifation procedure. Theiat court denied these
claims on the merits in its order denying Petigr's motion for relief from judgment. Because
this decision reasonably applied clearly establisSupreme Court law, the claims are without
merit.

In Srickland v. Washington, 466 U.S. 668 (1984), the United States Supreme Court set

forth a two-prong test for determining whethehabeas petitioner's counsel was ineffective.
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First, a petitioner must prove that counsel's perfance was deficient. This requires a showing
that counsel made errors so serious thairrghe was not functionings counsel guaranteed by
the Sixth Amendmentd. at 687. Second, the petitioner mudablsh that counsel's deficient
performance prejudiced the defense. Counseaterge must have been so serious that they
deprived the petitioner of a fair tridd.

With respect to the performance prong, atpeter must identify actghat are “outside
the wide range of professionally competent assista@eckland, 466 U.S. at 690. The Court’s
scrutiny of counsel's performance isewied through a highly deferential lensl. at 689.
Counsel is strongly presumed to have remdleadequate assistancedamade all significant
decisions in the exercise adasonable professional judgmelak. at 690. And it is the petitioner
who bears the burden of overcamgithe presumption that his coefis actions constituted sound
trial strategyld. at 689.

To satisfy the prejudice prong under Strickland, a petitioner must show that “there is a
reasonable probability that, but for counsel’s ufgssional errors, the result of the proceeding
would have been different&rickland, 466 U.S. at 694. A reasonable probability is one that is
sufficient to undermine confidence in the outcomae.”"On balance, the benchmark for judging
any claim of ineffectiveness must be wimt counsel’s conduct so undermined the proper
functioning of the adversarigbrocess that the [proceeding]nc@t be relied on as having
produced a just resultld. at 686.

First, with respect to the scoring of thentencing guidelines, thaal court considered
Petitioner’'s objections to the scoring and deteed that they were without merit. Opinion
Denying Motion for Relief From Judgment, p@-4. The trial court concluded: “Because

defendant has not shown that his [Prior Recordaftes] and [Offense Variables] were scored
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incorrectly, it follows that defedant cannot show thatounsel was ineffective for failing to
object to the alleged scoring errorkd’ at 4.

Because the trial judge concluded that slkeering of the guidelines was correct as a
matter of state law, Petitioner is unable sisow that he was prejudiced by his counsel’s
purported ineffectiveness in failing to object a different manner to the scoring of his
sentencing guidelinesee Coleman v. Curtin, 425 F. App’x 483, 485 (6th Cir. 2011). That is,
Petitioner has not shown that the state trial tpudge would have been inclined to impose a
lesser sentence if his counsel hated the guideline issues. Eeter is therefore unable to
show that he was prejudiced by his counsplsported ineffectiveness in failing to properly
object to the scoring of his sentencing guideliises.Spencer v. Booker, 254 F. App’x 520, 525-
26 (6th Cir. 2007). This allegation of inefte® assistance of coungslwithout merit.

Furthermore, the underlying issue: a challetaystate sentencing guidelines, is one that
is not cognizable on habeas revi&ee Howard v. White, 76 F. App’x 52, 53 (6th Cir. 2003) (“A
state court’s alleged misinterpretation of state sentencing guislelim crediting statutes is a
matter of state concern only. GCheatham v. Hosey, 12 F.3d 211, 1993 WL 478854 at *2 (6th
Cir. Nov.19, 1993) (ruling that departure from state sentencing guidelines is a state law issue
which is not cognizable on federal habeas reviétePhail v. Renico, 412 F. Supp. 2d 647, 656
(E.D. Mich. 2006);Robinson v. Stegall, 157 F. Supp. 2d 802, 823 (E.D. Mich. 2001). Any error
in scoring the offense variablaad determining the guideline randees not merit habeas relief.
State courts are the final arbitest state law and the federal courts will not intervene in such
matters.Lewis v. Jeffers, 497 U.S. 764, 780 (1990Qviedo v. Jago, 809 F.2d 326, 328 (6th Cir.

1987); see also Bradshaw v. Richey, 546 U.S. 74, 76 (2005%anford v. Yukins, 288 F.3d 855,
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860 (6th Cir. 2002). Habeas relief does not lie for perceived errors of staté&diie v.
McGuire, 502 U.S. 62, 67-68 (1991).

Next, Petitioner asserts thashrial counsel should have objedtto the bias of the trial
judge. As evidence of bias, Petitiometes that the trial judge ldte eight-year old victim bang
the gavel and gave her candy before her testimony.

To succeed on a judicial bias claim, a habeas petitioner must “overcome a presumption of
honesty and integrity in those serving as adjudicatoféthrow v. Larkin, 421 U.S. 35, 47
(1975). In the absence of any evidence of somejexdticial source of biasr partiality, neither
adverse rulings nor impatient remarks are generally sufficient to overcome the presumption of
judicial integrity, even if those remarks are “critical or disapproving of, or even hostile to,
counsel, the parties, or their casdstéky v. United States, 510 U.S. 540, 555 (1994). Petitioner
must show that the trial coudisplayed a “clear inability toender fair judgment,” or “a deep-
seated favoritism or antagonism” that made fair judgment imposkiblat 551 and 555 (1994).
The question is whether “there was bias, or saudikelihood of bias or an appearance of bias
that the judge was unable to hold the baland¢eden vindicating the intests of the court and
the interests of the accusetligar v. Sarafite, 376 U.S. 575, 588 (1964).

The trial court’s effort to make the child withess more comfortable in the courtroom
setting did not demonstrate any bias againsti®str. The actions were not hostile towards him
in any mannerSee, e.g., United Sates v. Hoffman, 626 F.3d 993, 999 (8th Cir. 2010) (district
court’s apology for the victims’ having had endure seeing defendam the community
evidenced sympathy and encouragement, not beissighe defendant). The complained of acts

by the trial court are insufficient to overcome thresumption of honesty and integrity in those
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serving as adjudicators. Any objext would have been futile, aride claim is therefore without
merit.

Last, Petitioner claims thhts counsel was ineffective forifiag to objectto a suggestive
identification procedure. Specifitg Petitioner alleges that the eight-year old victim identified
him at trial only when he was asked to standdtgssed in “jail-greens.” He notes that no live
lineup procedure was held before trial.

The Supreme Court has adopted a two-st@poagh for determining whether to exclude
eyewitness identification testimony awiolation of due process Meil v. Biggers, 409 U.S. 188
(1972), andVlanson v. Brathwaite, 432 U.S. 98 (1977). The court stdirst assess whether the
identification was unnecessarily suggestive and #ssess whether “under all the circumstances,
that suggestive procedure gave rise to a sulsttdikelihood of irreparable misidentification.”
Manson, 432 U.S. at 107/&ee Howard v. Bouchard, 405 F.3d 459, 469 (6th Cir. 2005).

Petitioner does not allege that there was any pre-trial identification procedure that
rendered the in-court identification unreliable. Rather, he claims that the in-court identification
itself was unduly suggestive. Such a claim basn rendered invalid by recent Supreme Court
precedent. IfPerry v. New Hampshire, 132 S. Ct. 716, 726 (2012), the Court clarifiledt “[t]he
Constitution . . . protects a defendant agamsonviction based on evidence of questionable
reliability, not by prohibiting introduction of thevidence, but by affording the defendant means
to persuade the jury that the evidesbeuld be discounted as unworthy of credwetry, 132 S.

Ct. at 723. “Discrediting unreliable evidence at tmiather than exuding it completely, has thus
been the traditional method through which a defahdan ensure that the jury can accurately

determine the factsMoward v. Warden, Leb. Corr. Inst., 519 F. App’x 360, 366 (6th Cir. 2013).
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In Perry, the Court held that “due processncerns arise only when law enforcement
officers use an identification proceduratlis both suggése and unnecessaryld., 132 S. Ct.
at 724 (citations omitted). “When no improper lamforcement activity is involved,” reliability
is better tested with tools such as “the pre® of counsel at post-indictment lineups, vigorous
cross-examination, protective rules evidence, and jury instruoths on both the fallibility of
eyewitness identification andehrequirement that guilt be proved beyond a reasonable doubt.”
Id., 132 S. Ct. at 721. That is,tliere is no showinthat police employed an unduly suggestive
procedure to obtain an identéition, the unreliability of the identification should be exposed
through the trial process, not supgs®n of the idenfication testimonyHoward, 519 F. App’x
at 367.

Here, because there is no claim of improper pre-trial police activity regarding the
witness’s identification of Petitioner, his dueopess rights were not phicated by the in-court
identification—no matter how unreliablt was. Therefore, hisoansel had no valid objection to
make, and he was not ineffective for failing to have made one.

Accordingly, all three of Petitioner’s inefftive assistance of trial counsel claims are
without merit.

B.

Petitioner's next claim asserthat he was denied the exffive assistance of appellate
counsel when his attorney failed to raise theva claims during his direct appeal. However,
because the underlying ineffectivesastance of trial counsel clairteck merit, this Court must
reject any independent ineffeaivassistance of appellate counsklim raisedby Petitioner.

“[Alppellate counsel cannot be found to be inefifee for ‘failure to raise an issue that lacks
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merit.”” Shaneberger v. Jones, 615 F.3d 448, 452 (6th Cir. 2010) (quotiGgeer v. Mitchell,
264 F.3d 663, 676 (6th Cir. 2001)).
C.

Finally, Petitioner asserts that he was wrongfully denied post-conviction review in the
state courts when the Michigan Supren@@ourt mischaracterized his complaint for
superintending control as an untimely apglma for leave to appeal. This claim is not
cognizable. There is no federal constitutional resjuent that states provide a means of post-
conviction review of state comstions. Therefore, an infirmity in a state post-conviction
proceeding does not raise a ditnsional issue cognizable & federal habeas petitiowilliams-

Bey v. Trickey, 894 F. 2d 314, 317 (8th Cir. 199@¢e also Kirby v. Dutton, 794 F.2d 245, 247-
248 (6th Cir. 1986) (defendant’s claims thatvas denied the effecevassistance of counsel,
due process, and equal protectianstate’s post-conviction preedings were unrelated to his
detention and could not be broughta federal habeas corpus fien). Petitioner’s third claim is
therefore also without merit.

V.

Before Petitioner may appeahis Court’s dispositivedecision, a agificate of
appealability must issu&ee 28 U.S.C. 8§ 2253(c)(1)(A);E#b. R. Apr. P. 22(b). A certificate of
appealability may issue “only the applicant has made a substdrghowing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). \fha court rejects a hads claim on the merits,
the substantial showing threshold is met if Ratiér demonstrates that reasonable jurists would
find the district court’'s assessment oé tbonstitutional claim debatable or wrorgge Sack v.
McDaniel, 529 U.S. 473, 484-85 (2000). “A petitionsatisfies this standa by demonstrating

that . . . jurists could conclude the issues gmésd are adequate to deserve encouragement to
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proceed further.Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). Applying that standard, a
district court may not conduct allfimerits review, but must limit its examination to a threshold
inquiry into the underlying merit of Petitioner’s claimd. at 336-37. “The district court must
issue or deny a certificate of appealability witeenters a final order adverse to the applicant.”
Rules Governing § 2254 Cases, Rule 11(a), 28 U.S.C. foll. § 2254.

Petitioner has not demonstrated a substastiawing of the denial of a constitutional
right. Accordingly, a certificate of appealabilitynst warranted in this case. The Court will also
deny Petitioner permission to proceed on appedbrma pauperis. See Foster v. Ludwick,
208 F. Supp. 2d 750, 764 (E.D. Mich. 2002); 28 U.S.C. § 1915(a¥8)R-APP.P. 24 (a).

VI.

Accordingly, it iSORDERED that Respondent Baumamisotion for summary judgment,
ECF No. 11, iISSRANTED.

It is further ORDERED that the petition for writ ofhabeas corpus, ECF No. 1, is
DENIED.

It is furtherORDERED that a certificate ofppealability iDENIED.

It is further ORDERED that permission to proceed forma pauperis on appeal is

DENIED.

Dated: December 22, 2014 s/Thomasudington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney of record hierby electronic means and upon
Anthony Williams #507451 at Alger Maximum Correctional Facility,
N6141 Industrial Park, Drive, Munisjy, Ml 49862 by first class U.S.
mail on December 22, 2014.

S/Tracy A. Jacobs
TRACY A. JACOBS
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