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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

KAREN JAYNES,
Raintiff,
V. Casd&lumberl2-14304
Honorabl@homaslL. Ludington
CONSUMERS ENERGY CO. et al.,

Defendants.
/

OPINION AND ORDER GRANTING DEFENDANT
CONSUMER ENERGY CO.’'S MOTION FOR SUMMARY JUDGMENT

This labor dispute arises out of the telaship between Plaintiff Karen Jaynes, her
former employer, Defendant Consumers Energy, l@er union, the Utility Workers of America,
AFL-CIO Local Union 129. Plaintiff's two-countomplaint alleges that Consumers Energy
breached its collective bargaining agreement #Hrad Local 129 breached its duty of fair
representation.

This type of “hybrid” action is subjett a six-month state of limitations. DelCostello
v. Int'l Bhd. of Teamstergt62 U.S. 151, 172 (1983). Plaintiftsdovered, or in the exercise of
reasonable diligence should have discovered, the alleged breach of the collective bargaining
agreement in January 2012. She did not file suit until August 2012 — eight months later, and
two months too late. Consumers Eneiggntitled to summary judgment.

I
A

Plaintiff began working for Consumers Eggr32 years ago. Comgl. 5, attached as

Defs.” Notice of Removal Ex. 1. During her ployment, she was a member of the Ultility

Workers of America, AFL-CIO Local Union 12%ee id 3.
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Injured on the job, Plaintiff began reemg workers’ compensation payments on
February 8, 2011.Id. 1 8. About this time, presumably, Plaintiff also began receiving
“supplemental payments” from Consumers Eyempursuant to the dective bargaining
agreement. At the time, her “straight-hrate of pay was $30.46 per hour; her supplemental
rate was $3.20 per houd. § 11, 17. She had accrued 304 vacation hddrg] 9.

B

Plaintiffs employment was governed by allective bargaining agreement. The
agreement in effect when she was injured was titled “Working Agreement June 1, 2010 to June
1, 2015” (“CBA”) Compl. 1 4seeConsumers Energy’s Mot. EB. (attaching excerpts of the
CBA). Two particular articles of the CBA, articles XlI and XIII, are atisin this case.

1

Article XIlI, “Vacation,” provdes that a non-probationary employee like Plaintiff is
“entitled to vacation from work ithout loss of his straight-time pay each calendar year as set
forth in Section 2 of thig\rticle.” CBA art. 12, § 1attached asConsumers Energy’s Mot. Ex.
B.

Section 2 of Article Xll, in turn, enumerates the amount of vacation time non-
probationary employees are entitled to receideart. 12, § 2. It estabhes a stepped-scale; the
amount of time increases based on the enmgamylength of employment with Consumers
Energy. Id. (Plaintiff, as noted, had accrued 3@&tation hours when she was injured.)

Section 3 provides that if an employee receiving Michigan Workers’ Disability
Compensation Act benefits and supplemental lenefits (discussed below), half of the unused
vacation time will roll over to the following year.d. art. 12, § 3. Half will not. Id.

Specifically, 8 3 provides that if an employeeréxeiving these two types of benefits, like



Plaintiff, “one-half, to the nearest full day, tife unused portion of the vacation to which [the
employee] would be entitled if he were workiwdl be deferred to the next calendar yedad.”

Finally, and of particular significance to count one of the complaint, 8 4 establishes the
rules for “[a]llowances in lieu of vacationsld. art. 12, § 4. In pdrtent part, it provides:

Allowances in lieu of vacations dhhe governed by the following rules:

(a) At the time an employee quits, is releasadlack of work, is placed on leave
of absence to perform militaservice and he is noxgected to return to work
from such leave before then end oé tbalendar year, [or] retires, during a
year in which he works or receives sibknefits or suppteental pay or is
discharged during the calendar year under consideration, he will be paid an
allowance for any unused vacation to whiee would be entitled if he were
working, including any vacation deferr@u accordance with Section 3 and 9
of Article 12.

(e) Except as provided in Article XII, Seam 3 and Subsectiorfs) and (g) of this
Section 4 which shall take precedencerdhe provisions of this Subsection,
an employee will receive an allowance in lieu of any unused portion of the
vacation to which he may be entitled which has not been deferred into the next
calendar year . . ..

() The rate of pay used tmalculate the allowances Bubsection (a) . . . will be
an employee’s regular straight-time rate.

(9) At the time an employee exhaustsupplemental pay benefits in accordance
with the provisions of Article XIllI, hevill be given the following options for
any unused portion of the vacation to white would be entitled if he were
working . . .

(1) To be paid an allowance at such time, or

(2) The employee may elect to defer being paid the allowance to a later time
in the calendar year which he exhausts his supplemental pay. ... The
rate of pay used to callate such an allowance will be the supplemental
pay the employee was receiving @atcordance with the provisions of
Article XIII, Section 3.

Id. art. 12, § 4(a), (e)—(g).



To summarize these terms, subsectionsid)(8 provide that an employee will be paid
an allowance for his deferred véica at the straight-time rate, ifduring a year in which he
works or receives sick benefits or supplemept} or is dischargeduring the calendar year
under consideration,” the employee: (1) quits; (2eleased for lack ofork; (3) takes military
leave; or (4) retires (“Disability retirement$ not one of the enumerated events in these
subsections.)

Subsection (g), in contrast, provides that employee who “exhausts his supplemental
pay benefits in accordance with the provisions dicke XI11” will also be paid an allowance for
his deferred vacation. This allom@e can be paid as soon as the supplemental pay benefits are
exhausted. Or it can be deferrddut, significantly, “The rate opay used to calculate such an
allowance will be the supplemental pay thepéoyiee was receiving in accordance with the
provisions of Article XIII.”

2

Article XIlI, “Sick Leave Benefits,” establishes a right to compensation for employees
who are not able to perform their work becausdradss or injury, like Plaintiff. CBA art. 13.

Specifically, section 1 establishes compénsafor employees who are not “able to
perform their work on account of personal i#se or personal injuries not covered by the
Michigan Workers’ Disability Compensation Actld. art. 13, 8 1. These employees are entitled
to “be paid their regular straight-time pay &l lost time in any one fiscal yearld.

Section 2 establishes a number of conditionsapplication of halfdays’ sick leave.”

Id. art. 13, § 2.

Finally, and again of particular significancecmunt one of the complaint, § 3 establishes

compensation for employees whose injuries @reered by the MichigakVorkers’ Disability

Compensation Act, providing:



An employee who is unable to work as aule of an injury arising out of and in

the course of his employment withetlCompany and covered by the Michigan
Workers’ Disability Compensation Act amd/the Michigan No-Fault Automobile
Insurance Act, shall be paid supplemémay, in addition Workers’ Disability
Compensation weekly payments and/or ndtfavage payments from or on behalf

of the Company. The employee’s supplemental pay shall equal an amount such
that the total payment after tax€g/orkers’ Compensation, no-fault wage
payments plus supplemental pay) to the employee will not exceed 90% of 40
hours of his straightme rate. . . .

Such pay will begin from the first day ofethotal disability. Eligibility for such

pay will terminate upon the payment of supplemental pay for a total of 52 weeks

or the expiration of a 400-week periodnommencing as of the date of the injury

and which caused the disahjlitvhichever occurs first.

Id. art. 13, 8 3 (paragraph break supplied).
C

As noted, Plaintiff began receiving workers’ compensation benefits on February 8, 2011.
Compl. T 8. About a year passed. Daecember 22, 2011, Plaintiff emailed a Consumers
Energy human resources employee, Alex Fitzpatri®#eConsumers Energy’s Mot. Ex. C.

“I just wanted to touch base with you agairregards to the confusion on what to do with
my remaining vacation,” Plaintiff wrote, explaininti:know that Doug said that he has been in
touch with you to see what can be done withremaining vacation. As gets closer to the end
of the year, | am becoming more concertieat | will lose this earned benefitld. (The parties
do not identify who “Doug” is.)

On January 3, 2012, Fitzpatrick responded tigahad spoken with “Doug” to “check in
to what was going on with your vacationd. Fitzpatrick continued:

Doug wanted to know if there was any way we could put you on vacation for a

couple days, so you could mebe requirements of Artie Xll, Section 4(e).

Unfortunately, in talking with Worker€ompensation it was not possible to put

you on vacation for a couple days in ortteavoid you losing any vacation days.
Thus, we did roll over 13 days of vaicen and you lost the other 10 days.



Furthermore, you are not eligible for vaoatpayout until you exhausts [sic] your

supplemental pay, which will be next mofthOnce that happens, you can elect

to have a pay out of vacation or wait until December 2012 for the payout — but

either way it will beat the supplemental rdé. When we put you on Disability

Retirement after you exhausts [sic] yaupplemental pay in February [2012],

your vacation time would be paalt at the supplementedte at that time and the

option to wait until December [2012] would no longer be v&lid.

Id. (paragraph breaks and footnotes supplied).

About three weeks passed. On January 30, 2012, Plaintiff wrote back to Fitzpatrick: “I
want to elect to receive my vacation pay (& shpplemental rate) rightvay instead of waiting
until the end of the year as you described in the emkll.”

D

On March 1, 2012, Plaintiff was placed orsability retirement. The following day,
Consumers Energy issued Plaintiff a checktaming her vacation allowance paymeree
Pl.’s Resp. to Consumers Energiet. Ex. C (attaching a copy aheck). Consistent with her
correspondence with Fitzpatrick, Plaintiff wasidbat the supplemental rate ($3.20 per hour)
rather than the straigtime rate ($30.46 per hourpee id

E
On May 9, 2012, Plaintiff filed a grievancettwviConsumers Energy asserting that her

vacation allowance payment should have been paid at the straight time rate, not the supplemental

rate. SeeCompl. I 21. Because Plaintiff was nader an employee, Consumers Energy refused

1 SeeCBA art. 12, § 4(g) (“At the time an employee exhausts his supplemental pay benefits in accordance
with the provisions of Article XIII, havill be given the following options faany unused portion of the vacation to
which he would be entitled if he were working . . . (1)bBeopaid an allowance at such time, or (2) The employee
may elect to defer being paid the allowance to a later time in the calendar year in which he exhausts his
supplemental pay.”).

2 See id (“The rate of pay used to calculate such an allowance will be the supplemental pay the employee
was receiving in accordance with theyisions of Article XlII, Section 3.”).

3 See idart. XllI, § 3 (“Eligibility for [supplemental] pawill terminate upon the payment of supplemental
pay for a total of 52 weeks”)d. art. XIl, § 4(g) (notinghat an employee can electedher receive vacation pay
immediately or defer being paid until “he exhausts his supplemental pay”).
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to hear the grievancdd. 1 22. Local 129 “did not pursue matter further for Plaintiffd” | 23.
So Plaintiff went to court.
F

On August 30, 2012, Plaintiff fled a twasunt complaint against Defendants in
Michigan state court. Courntne asserts that Consumers Energy breached the collective
bargaining agreement by not paying Plaintiffacation allowance payment at the straight time
rate. Count two asserts that Local 129 breadtseduty of fair representation by not pursuing
Plaintiff's grievance against Consumers EnergBoth counts seek the same damages: the
difference between the straight time pay and supphgal pay rates, which Plaintiff calculates as
$8,287.04.

Defendants removed the case to this Co@dnsumer Energy now moves to dismiss or,
alternatively, for summary judgment. ECF No. 6. Because the summary judgment motion is
dispositive, it is taken up first.

I

A motion for summary judgmemshould be granted if the “mortashows that there is no
genuine dispute as to any material fact andttimmovant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The court mugew the evidence and draw all reasonable
inferences in favor of the non-movant and deteeriwhether the evidexe presents a sufficient
disagreement to require submisstona jury or whether it is sone-sided that one party must
prevail as a matter of law.”Anderson v. Liberty Lobby, Inc477 U.S. 242, 251-52 (1986)

(citation omitted).



1l
A

Section 301 of the Labor Managementlad®ens Act, 29 U.S.C. § 185(a), confers
jurisdiction on federal district courts to heeases concerning alleged breaches of collective
bargaining agreement, providing: “Suits for atbn of contracts bewen an employer and a
labor organization representing employees innaistry affecting commerce as defined in this
chapter, or between any suclbda organizations, may be broughtany district court of the
United States having jurisdiction of the partieghaut respect to the amouint controversy.”

This jurisdictional grant encompasses suits by an employee against her employer for
breach of a collective bgaining agreementHines v. Anchor Motor Freight, Inc424 U.S. 554,
562 (1976) (“Section 301 contemplates suitsaoygl against individual employees as well as
between unions and employers; awhtrary to earlier indication§ 301 suits encompass those
seeking to vindicate ‘uniquely monal’ rights of employees suels wages, hours, overtime pay,
and wrongful discharge.”).

“Ordinarily, however, an employee is requirgd attempt to exhaust any grievance or
arbitration remedies provided inetttollective bargaining agreementDelCostello v. Int’l Bhd.
of Teamsters462 U.S. 151, 163 (1983) (citifigepublic Steel Corp. v. Maddo379 U.S. 650
(1965)). Yet, the Supreme Coggutions, requiring exhaustionpsoblematic when the plaintiff
alleges not only an employer's breach of ttwlective bargaining agreement, but also the
union’s duty of fair representatiorSee id Because part of the pldiifis allegation is that the
process itself has broken down — “thenion representing the employee in the
grievance/arbitration procedure . . . [has] breathifis duty of fair repesentation” — requiring
exhaustion would work “an unacceptable injustic®éICostellg 462 U.S. at 164. “In such an

instance,” the Court therefore instructs, ‘@nployee may bring suit against both the employer
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and the union, notwithstanding the outcome forality of the grievance or arbitration
proceeding.”ld.

These are “hybrid” actions, the Court eladdes, because the twoauses of action are
“inextricably interdependent”:

Such a suit, as a formal matter, coraps two causes of aati. The suit against

the employer rests on § 301, since thepleyee is alleging a breach of the

collective bargaining agreement. The fghinst the union is one for breach of

the union’s duty of fair ngresentation, which is implieunder the scheme of the

National Labor Relations Actyet the two claims are inextricably interdependent.

To prevail against either the companytlee Union, employee-plaintiffs must not

only show that their discharge was contr@ryhe contract but must also carry the

burden of demonstrating adarch of duty by the Union.

DelCostellg 462 U.S. at 164—-65 (quotation marks, skip, brackets, and footnote omitted)
(quoting United Parcel Serv., Inc. v. Mitcheld51 U.S. 56, 66-67 (1981) (Stewart, J.,
concurring)).

The statute of limitations for such hybrid actions, the Supreme Court further instructs, is
six months.DelCostellg 462 U.S. at 172 (citing 29 U.S.C. § 160(b))

In the Sixth Circuit, the “claim accrues when ti@mant discovers, or in the exercise of
reasonable diligence should have discovereslatiis constituting thalleged violation.” Fox v.
Parker Hannifin Corp. 914 F.2d 795, 803 (6th Cir. 199@®uptation marks omitted) (quoting
Chrysler Workers Ass’n v. Chrysler Caorg34 F.2d 573, 581 (6th Cir. 1987)).

Here, the asserted breach of the collective bargaining agreement is Consumers Energy
paying Plaintiff's vacation allowance payment a Supplemental rather than the straight time
rate. Consumers Energy notified Plaintiff thag stould be paid at this rate on January 3, 2012.
Plaintiff responded (in fact, agreed) to tlws January 30, 2012. Eight months passed. On

August 30, 2012, Plaintiff filed suit. Because dgiid not file suit within six months of



discovering the alleged violation tiie collective bargaining aggment, her claim is barred by
the statute of limitations. Consumersefgy is entitled to summary judgment.
B
Against this conclusion, Plaintiff magéwo arguments. Neither has merit.
1

First, Plaintiff asserts thahe applicable limitations p@md is not six months, but six
years. Noting that the collective bargaining agnent “is a written cordict detailing the terms
of employment,” Plaintiff assest “Because this is a contradispute, the most analogous state
limitations period is Michigan's 6 year limitatisrperiod for actions on contract.” Pl.’s Resp.
10. In support, Plaintiff quotes a Sixth Circd#cision observing “that there is no generally
applicable limitations peod for Section 301 claims.Id. at 9 (quotingAnderson v. AT&T Corp.
147 F.3d 467, 474 (1998)).

Plaintiff's quotation is acaate. But her reliance oAndersonis misplaced. fere,
AT&T employees alleged a brea of the collective bargaining agreement against their
employer.147 F.3d at 472.Crucially, however, they did not sttheir union for breach of the
duty of fair representationld. In fact, the union was not em a party to the suitd. Thus, the
suit was a straightforward breacii contract action (under third-party beneficiary theory)
against the employer — not a “hybrid” actioldl. at 473.

This case, in contrast, is a hybrid action. As notedlCostelloinstructs that the
applicable limitations period for su@ttions is six months. PIldiff's claim that a longer statute
of limitations should apply lacks merit.

2
Next, Plaintiff argues that even if the sixonth limitation period applies her claim is

timely. She writes that she “did not actually know what the supplemental rate included until she
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received the vacation allowance payment oaround March 2, 2012. . . . Plaintiff believed that
the supplemental rate that she had been ta@dwsuld receive her vacan allowance at was the
rate listed of $30.46 on the check sfthat is, Plaintiff's straight timeate of pay].” Pl.’s Resp.
10.

Essentially, Plaintiff is asserting that she confused her “straight-time rate” with the
supplemental rate. Drawing all reasonable rariees in her favor, &ntiff may not have
actually known that the supphental rate was lower than the straight time raBut see
Consumers Energy’'s Mot. Ex. C (attaching #roshain between Plaintiff and Fitzpatrick in
which Plaintiff agrees to receive her vacation allowance at “the supplemental rate” rather than
“the regular rate”).

Even if Plaintiff did not actally know that the supplemth rate was lower than the
actual rate, however, she shollgve. The collective bargaiy agreement spells it ouSee
CBA Art. 13, § 3. Fitzgerald’'s emao Plaintiff spells out that shwould be paid at her vacation
allowance at “the supplemental rate” not “thgular rate.” Consumers Energy’s Mot. Ex. C.
And Plaintiff acknowledges that her suppletatnate was in fact $3.20. Compl. { 17.

As noted, “a section 301 claim accrues whenctagnant discovers, or in the exercise of
reasonable diligence should have discovereslatits constituting thelleged violation.” Parker
Hannifin Corp, 914 F.2d at 803. Even if Plaintiffdlnot actually know tit the supplemental
rate was not the same as the straight line ratghe had exercised reasonable diligence, she
would have. Plaintiff's claim is time barred.

v
Accordingly, it isSORDERED that Defendant Consumer Energy’s motion to dismiss or

for summary judgment (ECF No. 6)&RANTED.

-11-



It is further ORDERED that the complaint against Defendant Consumer Energy is
DISMISSED.

Dated: February 5, 2013
s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedStateDistrict Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetein by electronic means or firs
class U.S. mail on February 5, 2013.

s/Tracy A. Jacobs
TRACY A. JACOBS
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