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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

NEIL BENNETT,

Plaintiff, CaséNo. 12-15405
Honorabl&@homaslL. Ludington
2

CORRECTIONAL MEDICAL
SERVICES,

Defendant.
/

OPINION AND ORDER DENYING MOTION FOR RELIEF FROM JUDGMENT

Neil Bennett is currently a prison inmatethre custody of the Michigan Department of
Corrections. On December 4, 2012, Bennett filpdoase civil rights complaint under 42 U.S.C.
8§ 1983, alleging that Defendar@orrectional Medical Serges (CMS) was deliberately
indifferent to his serious medical needwiolation of the Eighth Amendment.

On July 25, 2013, CMS filed a motion to diss pursuant to Federal Rule of Civil
Procedure 12(b)(6). The motion was referredUttted States Magistrate Judge R. Steven
Whalen under 28 U.S.C. § 636(b)(1)(B), andJanuary 31, 2014, Judge Wlan issued a report
recommending that CMS’s motion to dismissdranted and Bennett's complaint be dismissed
with prejudice. See Report & Rec. 1, ECF No. 22. Judgéalen’s report and recommendations
were adopted—over Bennett's objections—on kabr 27, 2014. Bennett filed a notice of
appeal on March 7, 2014. After filing his noticeapipeal, Bennett filed a motion for relief from
judgment, in this Court, pursuant to FealeRule of Civil Procedure 60(b).

Although “[a]s a general rule ¢hfiling of a notice of appealivests the district court of

jurisdiction and transfers jurisdiction to the court of appeals[,]” the Sixth Circuit “has
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consistently held that a districburt retains jurisdiction to proce&dth matters that are in aid of
the appeal.”Cochran v. Birkel, 651 F.2d 1219, 1221 (6th Cir. 1981) (citations omitted)Fitst
Nat. Bank of Salem, Ohio v. Hirsch, 535 F.2d 343 (6th Cir. 1976),&ltsixth Circuit set forth the
procedure for the precise circumstance faced herenalplaintiff first files notice of an appeal
and then returns to the district court wathmotion or request pursuant to Rule 60(lo)).at 346.
The court inHirsch established that the “party seeking to file a Rule 60(b) motion . . .
should . . . file[] that motiomn the district court.”1d. If the district judge is “disposed to grant
the motion, he may enter an order so indicatimgjthe party may then file a motion to remand in
this court. Otherwise, the appeal Wik considered in the regular courséd; see also Post v.
Bradshaw, 422 F.3d 419, 422 (6th Cir. 2005) (“the propeogadure is . . . tdile [the Rule
60(b)] motion in the District Cotir If that court indicateshat it will grant the motion, the
appellant should then make a motiorthis court for a remand of the case”).
As noted above, Bennett filed his Rule 60fimtion after his notice of appeal, and so this
Court technically lacks jurisdion over the issue. But imany event, upon consideration,
Bennett’'s motion is without merit, and so his appeal should proceed “in the regular course.”
Federal Rule of Civil Procedure 60 allows aitdo relieve a partfrom a final judgment
due to, among other things, “mistake, inadvertesggrise, or excusabteeglect.” Fed. R. Civ.
P. 60(b)(1). Bennett advances three argunfentahy the Court’s adoption of Judge Whalen’s
report and recommendation was a “rake” that should be correctedrsuant to Rule 60(b)(1).
First, Bennett indicates that “imprisonmenaidisability under Michigan Law to toll any
statute of limitation, MCL 600.5851.” PIl.’Mot. 2, ECF No. 31. Bennett's argument is
essentially that because he is imprisoned, anytstaf limitations thatvould otherwise apply to

him is automatically tolled. But Mich. Comp. Laws § 600.58%)( only tolls a statute of



limitations “[i]f a person was serving a termiaiprisonment on the effective date of the 1993
amendatory act that added tisisbsection, and that person lssause of action to which the
disability of imprisonment would have been apgble under the former provision of this section

..” Bennett has advanced no evidence that he was imprisoned “on the effective date of the
1993 amendatory act,” or any authority that tsability of imprisonment would have been
applicable” to his cause of action.

And, more importantly, Bennett's argument isanable. Pursuant to his logic, no statute
of limitations would ever apply to prisoners in Michigan. This is simply not the &Gesge.g.,

Beebe v. Birkett, 749 F. Supp. 2d 580, 596 (E.D. Mich. 201{@)plying Michigan’s three-year
statute of limitations to Michigan prisoner to lzdaims that accrued motban three years prior
to that prisoner’'s complaint). The statutelinfitations for § 1983 caseaising in Michigan is
three years.See Chippewa Trading Co. v. Cox, 365 F.3d 538, 543 (6th IC2004); Mich. Comp.
Laws 8§ 600.5805. Because Bennett filed his complaiore than three years after his claims
accrued, those claims were properly dismissed. yapplthe three-year statute of limitations to
Bennett’'s claims, despite his stassa prisoner, was not a “misgédlentitling him to relief from
judgment.

Second, Bennett argues that it was error for this Court to determine when his claim
accrued because that question “must be determined by a jury.” Pl’s Mot. 2. Bennett is
incorrect; if he were not, thestatutes of limitations could never be applied at the summary
judgment stage to bar a plaintiff'sagins (for at that point, no jury has declared when the claims
accrued). The Sixth Circuit has frequently appeatutes of limitations to bar claims without a
jury ever establishing when the claims accrueg, e.g., Bowden v. City of Franklin, Ky., 13 F.

App’x 266, 273 (6th Cir. 2001) (applying statutdiofitations at summary judgment stage to bar



“Plaintiffs’ federal claims”). So although the question wheén a plaintiff has” knowledge of an
injury “is necessarily fact-intenstive[,ertz v. United Sates, 560 F.3d 616, 619 (6th Cir. 2009)
(emphasis in original), a coutbes not overstep its bounds by bkthing when a claim accrues
for statute-of-limitations purposesSee id. (affirming district court’s determination of when a
claim accrued and subsequent conclusion thatattgsirred outside of the statute-of-limitations
period, making the related claims untimely). Témgument does not entitBennett to the relief
he seeks.

Finally, Bennett represents that he did actually know of his alleged harm until August
9, 2011—well within three gars of the date hddd his complaint.See Pl.’s Mot. 3. The Court
addressed this argument at length emteoto adopting JudgéNhalen’s report and
recommendation. See Feb. 27, 2014 Op. & Order 5-6, EQ¥0. 24. A treating physician
informed Bennett on April 3, 2009,ahhe would suffer scarring andipéfor life” as a result of
a delay in treatment, and thus April 3, 2009, wae ‘atest date on which [Bennett] would have
had reason to know that he suffered harm becauS®&f's delay in authorizing treatment . . . .”
Id. at 5 (quoting Report & Rec. 4, ECF No. 2Bennett has raised noidence demonstrating
that the Court mistakenly determined A@jl2009, to be the date his claims accrued.

Because Bennett's arguments are without merit, the Court would not grant his Rule 60
motion even if jursdiction was proper.

Accordingly, it iSORDERED that Bennett's Rule 60(b) moti for relief from judgment,
ECF No. 31, iDENIED.
Dated:April 24,2014 s/Thomas. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge




PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing
order was served upon each attorney or party of recor
herein by electronic means finst class U.S. mail, and
upon Neil Bennett #620691, Gus Harrison Correction
Facility, 2727 E. Beecher SAdrian, Michigan 49221 by
first class U.S. mail, on April 24, 2014.

s/Tracy A. Jacobs
TRACY A. JACOBS




