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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

DORCHEN/MARTIN ASSOCIATES, INC.,
Plaintiff, CaseNo. 13-cv-10588
v Honorabl&@homasL. Ludington

THE BROOK OF BOYNE CITY, INC. a
Michigan CorporationDFC OF GAYLORD,LLC,
a Michigan LLC; THE BR@K OF BOYNE CITY,
INC. a Michigan Corporation; DFC OF BOYNE
CITY LLC, a MichiganLLC; PRACTICAL
ENGINEERS, INC. a Michigan Corporation;
BRIAN ROSS, an individlaAZTECH, INC. a
Michigan Corporation,

Defendants.

/

ORDER DENYING DEFENDANTS MOTI ON TO STRIKE ANSWER TO
COUNTERCLAIM AND DENYIN G DEFENDANT PRACTICAL
ENGINEERS’ MOTION TO COMPEL ANSWERS TO INTERROGATORIES

On February 12, 2013, PlaifitiDorchen/Martin Associates filed a complaint against
Defendants alleging copyright imigement of architectural plarcreated by Plaintiff. ECF No.
1. After the Court denied Defendants’ motiordismiss, Defendants timely filed an answer and
counterclaim against Plaiffton June 17, 2013. ECF No. 10.

Defendants then filed two motions with the Court. First, on July 22, 2013, Defendants
filed a motion to strike Plaintif§ answer to the counterclaimsiwagimely or, in tle alternative,
to require Plaintiff to respond. ECF No. 20. Besmuhe delay in filing the answer did not

prejudice Defendants or the juditiprocess, Defendants’ motion to strike Plaintiff’'s answer to

the counterclaim will be denied. Furthermore fdelants’ motion to require Plaintiff to file a
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responsive pleading is denied because Plainafiisnver meets the requirements of Federal Rule
of Civil Procedure 8(b).

Second, Defendant Practical Engineers filed #ianado compel Plaintiff to answer four
interrogatories. Because Plaintiff Dorchen/MarAssociates has adequately answered these
interrogatories, Defendant Practical Eregns’ motion to compel will be denied.

I

Plaintiff Dorchen/Martin Associates, dn provides compreingive architectural
consulting services for hire. In 2001, Plaintiftered into a contract with DeWitt Builders, AZ.
Plaintiff agreed to create architectural and stradtplans for the construction of a retirement
community known as “The Brook” (since renamed as “The Brook of Roscommon”) to be built in
Roscommon, Michigan. Since this contraed®cution, seven “Brook” retirement communities
have opened in Michigan (with at least one more on the way).

The Brook’s business structure (more precisely, its series of independent structures) is
straightforward. Behind the operation are three natural persons — James DeWitt, Diane
Friedriechsen, and William CareeeDefs.” Mot. to Dismiss 12.

When they plan to develop a new property, DeWitt, Friedriechsen, and Carey first form a
limited liability company. SeeDefs.” Reply 3. For exampléhe “DFC of Gaylord, LLC” was
formed to acquire the land and develop “Breok of Gaylord” retirement community.

DeWitt, Friedriechsen, and Carey then inavgte a “The Brook of” corporation. Once
the particular retirement commity has been constructed, tberporation leases the property
from the LLC and operates it. For exampleh&TIBrook of Gaylord, Inc.” was incorporated to

lease “The Brook of Gaylord’atility from DFC of Gaylord, LLCand operate that property.



In 2003, The Brook of West Branch, Inc., wasorporated to operate a new retirement
community, “The Brook of West Branch,” to Hmiilt in West BranchMichigan. DeWitt
Builders was the general contractor on thejgmt. Plaintiff washired to prepare the
architectural and structural plans for the fagjliendeavoring to makthem “as identical as
possible, subject to ¢al site conditions,” as the Roscommon plan.

The following year, The Brook of Houghton Lakkac., was incorporated to operate
another new retirement community, “The BraokHoughton Lake.” Again, DeWitt Builders
was the general contractor on fh®ject. And again, Plaintiff wasired to design architectural
and structural plans for the fatyliwith the goal of making them as similar as possible to the
Roscommon plans. It is these Houghton Lalkeplthat are at the heart of the dispute.

The Houghton Lake plans specify Plaintiff ig thuthor and “the subject matter contained
therein is proprietary and ndab be used or reproduced haut the written permission of
[Plaintiff].” Plaintiff created the plans in 2004ut did not immediately register them with
United States Copight Office.

Five years later, in May 200®9FC of Cheboygan, LLC was fimed to acquire land and
develop yet another retiremecammunity, “The Brook of Cheboygan.” The same month, The
Brook of Cheboygan, Inc., was incorporatedet@se the properignd operate it.

But unlike for the construction of thBrooks of Roscommon, West Branch, and
Houghton Lake, Plaintiff was notred to design architectural astfuctural plans for The Brook
of Cheboygan.

Nevertheless, Plaintiff learned of the mi@d construction. In September 2009, it sent a
letter to Mr. DeWitt asserting that any use odiRtiff’'s plans to build another facility without

approval would constitute copyright infringement.



Mr. DeWitt did not respond; instead, Mr. Cargig. He explained #t while Plaintiff's
work on the other facilities was appreciatead Brook intended to “move forward aggressively
with [its] building plans in Cheboygan.”

The Brook then proceeded with The Brook of Cheboygan project. It retained Practical
Engineers, Inc. to produce architectural plandHerfacility. Practical did not create new plans;
instead, it simply reproduced Plaintiff's pkan Practical wrote to the Cheboygan County
Planning Office, explaining: “The Brook plans yoware for one of the lo¢r facilities. While
the building floor plan is identical to the prgeal facility, we will submit a drawing with the
correct north arrow on the drawings.” Practiten submitted a plan that was identical to the
‘432 copyright, except that the North arrowsnadrawn by hand in the opposite direction.

A short time later, Plaintiff registered thioughton Lake plan with the Copyright Office,
receiving Certificate of Registration VA 1-688-483%he ‘432 copyright”),with an effective
date of October 9, 2009.

A

Plaintiff filed a copyright infringemenaction in February 2011 (“Brook of Cheboygan
litigation”). SeeCompl., Dorchen/Martin Assoc., dnv. Brook of Cheboygan, Inc., No. 11—
10561 (E.D. Mich. Feb. 11, 2011). The commianamed two defendants: The Brook of
Cheboygan, Inc., and Practical.

In January 2013, less than thmeenths before trial was st begin, Plaintiff moved to
amend its complaint to add two counts and seagditional defendants the action. Plaintiff
asserted that both The Brook of Boyne Cityl dilme Brook of Gaylord retirement communities

infringed upon the ‘432 copyright. These Brookmounities had started construction around the



same time the Brook of Cheboygan litigatihad begun. Plaintiffs motion to amend its
complaint was denied.

After two years of litigation, in February 2013, the defendants in the Brook of Cheboygan
litigation made an offer of judgment pursuantRederal Rule of CiViProcedure 68, offering
$25,000 to settle the case. Plaintiff acceptedjudgment was entered, providing in part: “In
keeping with the purpose of Rule 68 of thed&ml Rules of Civil Procedure to encourage
settlement, neither defendants’ Offer of Judgtmeor this Judgment entered thereon, may be
construed as an admission (i) of liability on the part of any defendant, (ii) that any allegations of
the complaint are true, or (iii) thptaintiff has suffered any damage.”

B

Around the time the Brook of Cheboygan litigation began, DeWitt, Friedriechsen, and
Carey decided to build a property in BoyneyCitin late January 2011, they formed DCF of
Boyne City, LLC, and incorporatebthe Brook of Boyne City, Inc.

In addition, DeWitt, Friedriechsen, and Carey began preparations for another Brook
facility in Gaylord, Michigan. They formed DCF of Gaylord, LLC, and incorporated The Brook
of Gaylord, Inc.

With a use variance request dated Fetyrud#®, 2012, DCF of Gagld, LLC requested
that the City of Gaylord, Michigan approwe variance for the construction of a “senior
independent living” property.

As explained above, Plaintiff attempted #mend its complaint in the Brook of
Cheboygan litigation to include The Brook 8byne City and The Brook of Gaylord as
defendants. After the Court denied Plaintifi®tion to join the two in the Brook of Cheboygan

litigation, Plaintiff initiated this suit against The Brook of Boyne City and The Brook of Gaylord.



Specifically, the complaint names six entitisd one natural person as defendants: (1) The
Brook of Boyne City, Inc.; (2) DFC of Boyn@ity, LLC; The Brook of Gaylord, Inc.; (3) DFC
of Gaylord, LLC; (4) AzTech, Inc.; (5) Practicghgineers, Inc.; and (6) Brian Ross.

I

Defendants first argue that Plaintiff's respento the counterclaim should be stricken
because it was untimely. In the alternative, Ddémnts argue that Plaintiff should be ordered to
plead responsively to the allegations.

Defendants filed their counterclaim on Jure 2013. ECF No. 10. Federal Rule of Civil
Procedure 12(a) requires a party to answer a calait@ within 21 days after being served with
the pleading that states the counterclaim, fluse days for mailing. Fed. R. Civ. P. 12(a)(1)(B).
Accordingly, Plaintiff's answeto the counterclaim was due daly 11, 2013. Plaintiff did not,
however, file its answer to Defdants’ counterclaim by the deawi rather, Plaintiff filed its
answer six days late on July 17, 2013. ECF No. I&n##f did not seek the Court’s leave to file
an untimely response.

The authority to grant deadline extensions derives from the Court’s equitable powers, but
a district court “should not ctr blanch grant motions for extensions of time . United States
v. Thompson82 F.3d 700, 702 (6th Cir. 1996). FederaleRaf Civil Procedure 6(b) allows the
Court to extend the time to perfn an act “on motion made aftthe time has expired if the
party failed to act becaus# excusable neglect.” Fed. R.VCP. 6(b)(1)(B). Because Plaintiff
filed its answer to the couwsrclaim after the deadline hawhssed, the Court can grant the
extension only if Plaintiff’s failure tact resulted from excusable neglégdt.

The determination of whether excusable negéxists requires the Court to balance the

following five factors: (1) the dager of prejudice to the non-moving party; (2) the length of the



delay and the potential impact ordjcial proceedings; (3) the reasfor the delay; (4) whether

the delay was within the reasonable controthlef moving party; and (5) whether the moving
party acted in good faitiNafziger v. McDermott Int'l, Inc467 F.3d 514, 522 (6th Cir. 2006)
(citing Pioneer Inv. Servs. Co. Brunswick Assocs., Ltd. P’ship07 U.S. 380, 395 (1993)). The
Court should not consider the question of excusable neglect in isolation, “but by ‘taking account
of all relevant circumstances surrounding the party’s omissidd. at 523 Quoting Pioneet

507 U.S. at 395).

Here, the first two factors in the balancing festor Plaintiff. First, the delay in filing the
answer to the counterclaim was short—only days. Second, Defendants have not asserted
prejudice as a reltuof the delay.In fact, Defendants initiated discovery after the answer
deadline had passed. Pl.’s Resp. 5. Plaintiff'ststielay in answering the counterclaim did not
prejudice Defendants.

The third and fourth factors the balancing test, howeveryta Defendants. Thirdly, the
sole reason asserted by Plaintiff in support of its faito timely file its anser is clerical error.
Instead of noting the correceddline, “the response date waadvertentlynoted for July 17,
2013.” Pl.’'s Resp. 4, ECF No. 22 (emphasis add@d)this point, the Supme Court has stated
that “inadvertence . . . do[es] not ubuaonstitute ‘excusable neglect.Pioneer 507 U.S. at
392. Fourth, Plaintiff's failure to file a timely anemwwas within its control. Therefore, the fact
that Plaintiff inadvertently notetthe wrong response date does not support a finding of excusable
neglect.

Finally, although Plaintiff's owmnadvertence caused the delthe Court is satisfied that
Plaintiff acted in good faith when filing the arsmto the counterclaim late. After Defendants’

counsel sent Plaintiff a remindérat the deadline had passedaiftiff filed its answer about



three hours later that same evening. Defs.” MoGtrike 1, ECF No. 20Chere is no suggestion
that Plaintiff attempted to gain an unfair adag® or delay the proceeds by filing its answer
late.

Given the strong preference for deciding cases on their merits, and especially in light of
the lack of prejudice to the Defendants, f@eurt accepts Plaintiff's tardy answer to the
counterclaim.

Next, Defendants seek to rewuiPlaintiff to farly respond to thesubstance of the
counterclaim allegations or deem them admittede Buwf the Federal Rules of Civil Procedure
provides for only three possible responses to dilegs contained in a civil complaint: (1) admit
the allegations; (2) deny the allegations; or £8te that there is insufficient knowledge or
information to form a belief about the truth thfe allegations. Fed. R. Civ. P. 8(b)(1)-(5). A
denial “must fairly respond to ¢hsubstance of the allegatiorkeéd. R. Civ. P. 8(b)(2). Thus,
“[a]lnswers that neither admit nor deny but simggmand proof of the plaintiff’s allegations . . .
are insufficient to constitute a deniaBee5 Charles Alan Wright &Arthur R. Miller, Federal
Practice & Procedure § 1264 (3d ed.). If a party taildeny an allegation in a pleading to which
a responsive pleading is required, the allegasateemed admitted. Fed. R. Civ. P. 8(b)(6).

Here, Defendants assert that Plaintiff' spenses to the counterclaim were evasive and
did not comply with Rule 8(b). Defendants mpbispecifically to Plaitiff's responses to
paragraphs ten and twenty-eight in the counterclaim:

Counterclaim 1 10

10. Exhibit A is a true and correcbpy of the March 9, 2001 facsimile
transmittal, bearing Bates No. DM710-DM713.

Answer 10

10. In answer to Paragraph 10, Oeen/Martin admits that Exhibit
“A” appears to be a copy of a March 9, 2001 facsimile for reasons that
such is true. However, Dorchen/Mar lacks information as to whether

-8-



Exhibit “A” is a “true axd correct” copy of thataicsimile and is therefore
unable to admit or deny the specifilegation as pheed, leaving the
Counter Plaintiff(s) taheir strictest proofs.

Counterclaim { 28

28. Dorchen/Martin knew that prioto preparation of the initial
architectural plans for “The Brook é&toscommon” that it had inspected
the living unit floor plans for Brighton Valley Independence Village.

Answer { 28
28. In answer to Paragraph 28, Dwen/Martin admits that it did

review other materials, including umptans prior to work on The Brook of
Roscommon for reasons that such is true.

Both of Plaintiff's responses are acceptalls pleaded because they fall within the
responses permitted by Rule 8(b): admit, deny, or lack sufficient knowledge to form a belief
about the truth of the allegation. Plaintiff adnitt®se facts that are traand sufficiently denies
the rest, and therefore “fairly spond[s] to the substae of the allegatios].” Fed. R. Civ. P.
8(b)(2). Defendants’ motion to requirealitiff to plead respnsively is denied.

1l

In its second motion, Defendant Practical Begrs argues that Phiff’'s objections to
Interrogatories No. 7, 12, 15, and 16 should berraled, and that the Court should compel
Plaintiff to more fully answr those interrogatories.

Under Rule 26(b) of the Federal Rules of iCRrocedure, “the scope of discovery is as
follows: Parties may obtain discovery regardimy grivileged matter that is relevant to any
party’s claim or defense . . . Ped. R. Civ. P. 26(b)(1). “Relevant information need not be
admissible at the trial if the discovery appeaesomably calculated to lead the discovery of
admissible evidenceld.

Rule 37 allows a party to file a motion tongpel discovery if another party fails to make

disclosures or provides evasive amssv Fed. R. Civ. P. 37(a)(3)-(4).



The four interrogatories at issue concéne extent to which architectural plans are
protected by copyright law. To establish a caokaction for copyright infringement, Plaintiff
must: (1) “identify[] which aspects of the artistigork, if any are protdible by copyright”; and
(2) “determin[e] whether the allegedly infringing skas ‘substantially similar’ to the protectible
elements of the artist's workStromback v. New Line Cinen284 F.3d 283, 294 {&Cir. 2004).
Defendant Practical Engineers argues thatnBthimust specifically identify each individual
element of the architectural plans that is protectable to meet these requirements.

Contrary to Defendant’s assertions, Pldintias adequately identified the protectable
aspects of its architectural plaimsits answers to Defendant’s integatories. Plaitiff states in
its answers that each of its plans is originalj ¢herefore protectable, when viewed as a whole.
SeePl.’s Answer to Intewgatories 7, 12, and 16. In additidaintiff lists more than two pages
of substantially similar elementisat would be protectable in émswer to Inteogatory 7. Def.’s
Mot., Ex. A at 8-11.

In response, Defendant stateatttjtlhe concept of an ‘ovall form,” cannot be protected
by copyright law.” Contrary to Defendant’'s ad&m, caselaw has consistently concluded that
the overall form of architectural plans can be protected.

A

Protected works include “any work which by most generous standard may arguably
be said to evince creativity.” 1 — 2 Melvilez Nimmer & David NimmerNimmer on Copyright
§ 2.08 (2012). To qualify for copyright protectiamwork must be original; it must possess “at
least some minimal degree of creativiti¥&ist Publ'ns v. Rural Telephone Serv. Co.,,|d89
U.S. 340, 345 (1991). The work need mat “particularlynovel or unusual.'Mattel, Inc. v.

Goldberger Doll Mfg. Cq.365 F.3d 133, 135 (2d Cir. 2004). “[T]hequisite levkof creativity
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is extremely low; even a slight amount will sa#i The vast majority of works make the grade
quite easily, as they possess some creatiaekspmo matter how crude, humble or obvious it
might be.”Feist 499 U.S. at 345 (citation and internal quotation marks omitted).

As to what is protectable ithis case, “architectural waskas their own subject matter
category under the Copyright Act, are uniquerdnk Betz Associates, Inc. v. Signature Homes,
Inc., 2010 WL 137268, *3 (M.D. Tenn. Mar. 29, 2010).eT@opyright Act explicitly provides
that copyright protection extes to “architectural works.” 17 U.S.C. 8§ 102(a)(8). An
“architectural work” is dened to include “theoverall form as well as the arrangement and
composition of spaces and elements in the design, but does not include individual standard
features.”ld. at 8 101 (emphasis added). Architectural plans, as a whole, can constitute an
original, protectable work.

Furthermore, as to whether design elemehtsach living unit are functionally required
and therefore not protected, “although the compoparts of a house, asptured in a house
plan, perform certain functionthe overall design and arrangemehthose component parts is
not functionally required.Signature Home2010 WL 1373268, at *4. “Just as someone using a
kaleidoscope mixes standard colors into a nettepg there are certain wonon features that go
into a house design—a kitchen, bathroom, bedrs—and the designer moves each of those
elements into an original, potadly protectible arrangementld.

As a last effort, Defendant attempts t¢ategorize the individual elements of the
architectural plans ascenes a fairand therefore unprotectable.erBixth Circuit characterized
scenes a fairas “those elements that follow naturaitgm the work’s theme, rather than the

author’'s creativity . . . or elements that aréctated by external faots such as particular

-11 -



business practices.’Kohus v. Mario) 328 F.3d 848, 856 {6Cir. 2003) (quoting Melville B.
Nimmer & David Nimmer, Nimmer on Copyright.3.03[F][3]).

Thescenes a faireloctrine does not prevent the ovefalim of architectural plans from
being protected. Although thereeacertain elements presentemery residential building, the
originality of an architectal work is in the “overallook and feel” of the design:

Unlike with literary works, for example, where there are innumerable ways to

craft a story, architects aseibject to zoning requiremts and a myriad of other

restrictions in the manner in which thegaft their “art.” Moreover, to create a

functional and desirable dWlieg, certain features must be present. Given these

limitations, an architect simply cannotad using common ardectural features

in designing a dwelling. Howevgethe originalityof an architectual work lies not

in the mere use of any individual featuregooup of featuredyut in the manner in

which those features are arranged. Thugrahitectural plan or work that utilizes

features common ithe building industry can nonetlesk constitute an original,

protectible expression.
Chirco v. Rosewood Vill. LLLC2005 WL 4785609 (E.D. Mich. Mar. 22, 200%gport and
recommendation adopted in part, rejected in part on other grqu2@36 WL 2811266 (E.D.
Mich. Sept. 28, 2006).

In sum, the terms of the Copyright Act itsaifd ample caselaw illustes that the overall
form of architectural plans can peotectable under copyright law.

B

The conclusion that the overédrm of architectural plans cdoe protectable is consistent
with the conclusion reached in the pestprior litigation in this Court.

In addition, the partiesdwn prior litigation inthis Court affirms that the overall form of
architectural plans can be protettey copyright law. The architecturnalan at issue in this case,

Reg. No. VA 1 688-432, was also at issue imimiff Dorchen/Martin Associates’ 2011

copyright infringement actiorseeCase No. 11-cv-10561.
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In the 2011 action, Dorchen/Martin Assoemisued The Brook of Cheyboygan, Inc. and
Practical Engineers, Inc. foopyright infringement of architeatal plans. Almost two years
after the original complaint was filed and ontiree months beforéhe scheduled trial,
Dorchen/Martin Associates attempted to amesaomplaint to include the present Defendants
as parties. Mot. Amend Cormp ECF. No. 71. Dorchen/Man argued that the present
Defendants infringed the samé32 copyright and should therefore be joined in the 2011
litigation. Mot. Amend Compl. 6. The Cdurdenied the motion to amend because
Dorchen/Martin had “failed tehow how it exerted proper diligeg’” when it did not include the
present Defendants from day one. Op. & Oidenying Pl.’'s Mot. to File Second Am. Compl.
6, ECF. No. 74. But for the timing of DorchBfdrtin’s attempted amendment, the Defendants
could have been parties in the original 2011 suit.

In the opinions issued ithe 2011 suit, the Court helthat the overall form of the
architectural plans was protected by the ‘432 cgpyr Dorchen/Martin Asociates obtained the
‘432 copyright on an archdttural plan which, it its entirety was Plaintiff's own creation.”
Order Denying Mot. Summ. J. 10, ECF No. 58 (ensgthadded). The Coualso concluded that
the ‘432 copyright is valid and enforceable, anat thorchen/Martin Assoates “is entitled to
the protection of its own workOrder Denying Mot. Summ. J. 10-11.

Previous litigation between the parties in {@isurt illustrates that thoverall form of an
architectural plan may be copyrigttenot just the individual elements.

C

All of Defendant’s objections tBlaintiff’'s responses stem from the erroneous contention

that the overall form of architeural plans cannot be copyrigtiteDespite Plaintiff's repeated

assertions that “the colleoti of individual elements” is ptected by copyright, Defendant
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continues to demand disclosure ebth and evergne of the allegedly original elements in the
work . . . .” Plaintiff, howeveris not required to state each and every original element because it
is asserting that the overall arrangnt of the functional spacespsotected. Therefore, Plaintiff
has provided a complete, non-evasive answer feridant’s interrogatories as required by Rule
37(a)(4).
\Y;

Accordingly, it isORDERED that Defendants’ motion torgte Plaintiff's response to
Defendants’ counteralm, ECF No. 20, i®ENIED.

It is further ORDERED that Defendant Practical Engineers’ motion to compel answers
to interrogatories, ECF No. 24,XENIED.

s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

Dated: September 24, 2013

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on September 24, 2013.

s/Tracy A. Jacobs
TRACY A. JACOBS
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