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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

DORCHEN/MARTIN ASSOCIATES, INC.,
Plaintiff,
CasdNumberl13-10588
V. Honorabl&@homasl.. Ludington

THE BROOK OF BOYNE CITY, INC. et al.,

Defendants.

OPINION AND ORDER DENYING DEFE NDANTS’ MOTION TO DISMISS
Does the fact that a copyright holder brougim infringement claim in a prior case
preclude it from doing so in this case? The answer is plain. The operative facts constituting the
alleged infringement are differen8ix of the seven alleged infringesge different. In short, the
causes of action are different. The copyright @d&lclaim is not barred by res judicata.
I
A
Plaintiff Dorchen/Martin Associates, Inc.provides compreheing architectural
consulting services for hire. In 2001, Plaintiftened into a contract with DeWitt Builders, AZ.
Plaintiff agreed to create architectural and stmadtplans for the construction of a retirement
community known as “The Brook” (since renamedH®se Brook of Roscommon”) to be built in
Roscommon, Michigan.
Since this contract was executed, severotr retirement communities have opened in

Michigan (with at leasbne more on the way).
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B

The Brook’s business structure (more precisely, its series of independent structures) is
straightforward. Behind the operation are three natural persons — James DeWitt, Diane
Friedriechsen, and William CareyeeDefs.” Mot. to Dismiss 12.

When they plan to develop a new property, DeWitt, Friedriechsen, and Carey first form a
limited liability company. SeeDefs.” Reply 3. For exampléhe “DFC of Gaylord, LLC” was
formed to acquire the land and develop “Breok of Gaylord” retirerant community. (DFC,
of course, represents the first lettéthe three principals’ surnames.)

DeWitt, Friedriechsen, and Carey then inavgte a “The Brook of” corporation. Once
the particular retirement comuity has been constructed, tberporation leases the property
from the LLC and operates it. For exampleh&TBrook of Gaylord, Inc.” was incorporated to
lease “The Brook of Gaylord'atility from DFC of Gaylord, LLCand operate that property.

Thus, a rigidly compartmentalized operatidhe seven properties are organized as a
series of independent businesskEigre’s how it worked in practice.

C

In 2003, The Brook of West Branch, Inc., wasorporated to operate a new retirement
community, “The Brook of West Brancht®d be built in West Branch, Michigdn. DeWitt
Builders was the general contractor on thejgut. Plaintiff washired to prepare the
architectural and structural plans for the fagjliendeavoring to makthem “as identical as

possible, subject to tal site conditions,” as the Roscommon plan.

It is not clear whether an LLC was formed for this particular property.



The following year, The Brook of Houghton Lakkac., was incorporated to operate
another new retirement commtyn “The Brook of Houghton Lake?” Again, DeWitt Builders
was the general contractor on fh®ject. And again, Plaintiff wasired to design architectural
and structural plans for the fatyliwith the goal of making them as similar as possible to the
Roscommon plans. It is these plans #ratat the heart afie dispute.

D

The Houghton Lake plans specify Plaintiff ig thuthor and “the subject matter contained
therein is proprietary and nab be used or reproduced haut the written permission of
[Plaintiff].” Plaintiff created the plans in 200£laintiff did not, howeverimmediately register
them with United States Copyright Office.

Five years passed.

E

In May 2009, DFC of Cheboygan, LLC was fadhto acquire land and develop yet
another retirement commuwpjt“The Brook of Cheboygan.” The same month, The Brook of
Cheboygan, Inc., was incorporateddade the property and operate it.

But unlike for the construction of thBrooks of Roscommon, West Branch, and
Houghton Lake, Plaintiff was notred to design architectural astfuctural plans for The Brook
of Cheboygan.

Nevertheless, Plaintiff learned of the mi@d construction. In September 2009, it sent a
letter to Mr. DeWitt asserting that any use oiRtiff’'s plans to build another facility without
permission would be copght infringement.

Mr. DeWitt did not respond; instead, MCarey did. He expined that he was

“academically” interested in Plaiffts assertion it held “all copy and use rights” in its Houghton

2 Again, it is not clear whether an LLC wiasmed for this particular property.

-3-



Lake plans. But, he continuaghile Plaintiff's workon the other facilitiesvas appreciated, the
Brook intended to “move forward aggressiveligh [its] building plans in Cheboygan.”
F
True to its word, the Brook then proceedeith The Brook of Cheboygan project. It
retained Practical Engineers, Inc. to produce arctutel plans for the facility. But Practical did
not create new plans; instead,simply reproduced Plaintiffs phs. Practical wrote to the
Cheboygan County Planning Office, explainingh&élBrook plans you have are for one of the
other facilities. While the building floor planidentical to the proposddcility, we will submit
a drawing with the correct north arrow on the drags.” Practical then submitted a plan that
was identical to the ‘432 copyright, excepattihe North arrow was redrawn by hand in the
opposite direction.
G
A short time later, Plaintiff registered thiughton Lake plan with the Copyright Office,
receiving Certificate of Registration VA 1-688-43%he ‘432 copyright”),with an effective
date of October 9, 2009.
H
Plaintiff responded by filing a copyright fimgement action (“Brook of Cheboygan
litigation”). SeeCompl., Dorchen/Martin Assoc., Incv. Brook of Cheboygan, IncNo. 11—
10561 (E.D. Mich. Feb. 11, 2011). The commianamed two defendants: The Brook of
Cheboygan, Inc., and Practical Engineers, Inc.
|
About this time, DeWitt, Friedriechsen, andr@adecided to prepare to build a property

in Boyne City. In late January 2011, they fednDCF of Boyne City, LLC, and incorporated



The Brook of Boyne City, Inc. (There is no estite, however, that the plans contained in the
‘432 copyright were copied by eithef these entities at this time.)
J

In lieu of answering the coplaint, the defendants indlBrook of Cheboygan litigation
moved to dismiss. The motion was grantedamuary 2012, but Plaintiff was given leave to
amend its copyright claim to ple&dvith sufficient particularity. Dorchen/Martin 838 F. Supp.
2d 607 (E.D. Mich. 2012).

Plaintiff filed an amended complaint on February 1, 2012.

K

DeWitt, Friedriechsen, and Carey, notwidrgling the pending litigation against one of
their corporations (The Brook of Cheboygan, Inbggan preparations for another Brook facility
in Gaylord, Michigan. They formed DCF &aylord, LLC, and incorporated The Brook of
Gaylord, Inc. (Again, there is nevidence that the plans comed in the ‘432 copyright were
copied by either of these entities at this time.)

With a use variance request dated Fetyrd#®, 2012, DCF of Gagld, LLC requested
that the City of Gaylord, Michigan approwe variance for the construction of a “senior
independent living” property. There is no exide that the applicatioincluded a copy of the
proposed plan.

L

In short, the present record does not ldse when DCF of Boyne City, LLC, or The
Brook of Boyne City, Inc., or both, first made apy of the ‘432 copyright {iat all). Likewise,
it does not disclose when DCF of Gaylord, LL&Z, The Brook of Gaylord, Inc., or both, first

made a copy of the ‘432 copyright (if at all).



Instead, the record simply discloses tha¢ Bnook of Boyne City was completed in mid-

2012. And The Brook of Gaylord was completed later the same year.
M

While this was transpiring, the defendamtshe Brook of Cheboygan litigation moved
for summary judgment. They argued tha¢ td32 copyright was not enforceable because,
among other reasons, it was arlwanade for hire, a derivative work, and obtained through
misrepresentations to the copyrigiitice. The motion was deniedorchen/Martin 2012 WL
4867608 (E.D. Mich. Oct. 15, 2012)

The defendants then moved for partial sunymadgment on the availability of statutory
damages and attorney’s fees. The motion grasted in January 2013 because the defendants
had copied the plan before the effective date of the ‘432 copyright (indeed, they had submitted
the plan to the Cheboygan facility the local planning authorityefore the copyright's effective
date). Dorchen/Martin 2013 WL 140790 (E.D. Mich. Jan. 11, 2013).

N

Also in January 2013, and less than three hmobefore trial was sé¢o begin, Plaintiff
moved for leave to amend its complaint add two counts and seven defendants to the
action. Plaintiff asserted that both TheoBk of Boyne City ad The Brook of Gaylord
retirement communities infringe upon the ‘483pyright and that Plaintiff was previously
unaware of these facilitiesThe motion was deniedDorchen/Martin 2013 WL 147508 (E.D.
Mich. Jan. 14, 2013). In pathe order explained:

Plaintiff knew of the Boyne City facilityt least as early @sebruary 2012, and

Egglgfyl.c{ré facility was already undesnstruction by the fitsweek of October

The trial is less than three months away, discovery has been closed for more than
four, and at this point Defendants are relatively well-prepared for trial. To add



seven new Defendants and two new clairosil necessarily require the trial date

to be adjourned and discovery to lbeopened. Such a situation would

dramatically prejudice Defendants.

Id. at 4 (internal citations omitted).
@)

In February 2013, the defendants in the BrobkCheboygan litigation made an offer of
judgment pursuant to Federal IRwf Civil Procedure 68, offeng $25,000 to settle the case.
Plaintiff accepted.

A judgment was entered, providimg part: “In keeping witithe purpose of Rule 68 of
the Federal Rules of Civil Procedure to enager settlement, neither defendants’ Offer of
Judgment, nor this Judgment entered thereon, magonstrued as anradssion (i) of liability
on the part of any defendant, (ii) that any altelyes of the complaint are true, or (iii) that
plaintiff has suffered any damage.”

P

While this was transpiring, Plaintiff initiatetflis suit in February 2013 alleging that The
Brook of Boyne City and The Brook of Gaylordtirement communities infringe on the ‘432
copyright.

The complaint names six entities and one matperson as defendants. They are: The
Brook of Boyne City, Inc.; DFC of Boynei#@, LLC; The Brook of Gaylord, Inc.; DFC of

Gaylord, LLC; AzTech, Inc.; Practical Engineehsg.; and Brian Ross. (Only Practical was a

defendant in the Brook of Cheboygan litigation.)



Q

In lieu of answering, Defendants move to dssrthe complaint as barred by the doctrine
of claim preclusion. Alternataly, Defendants move to baraitiff's claim for statutory
damages and attorney fees.

Il

Defendants’ motion to dismiss, somewhat oseflly, asserts that it is brought pursuant
to both Federal Rule of Civil Procedure 12 and 3®&eir reply, however, afifies that it is the
latter. SeeDefs.” Reply 1 n.1. Plaintiff, for its partioes not object to ¢hmotion being treated
as one for summary judgmentndso that is how it is treated.

A motion for summary judgmeshould be granted if the “monashows that there is no
genuine dispute as to any material fact andtti@imovant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a)The moving party has the initial llen of identifying where to look
in the record for evidence “which it believes demonstrate the absence of a genuine issue of
material fact.” Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The ban then shifts to the
opposing party who must “set out specifacts showing a genuingssue for trial.” Anderson v.
Liberty Lobby, Ing. 477 U.S. 242, 250 (1986) (citation omitted). The court must view the
evidence and draw all reasonabigerences in favor of the namevant and determine “whether
the evidence presents a sufficient disagreemengtareesubmission to a juryr whether it is so
one-sided that one party mysevail as a matter of law.Id. at 251-52.

11l
A
The doctrine of res judicatavas known in Roman law, buts appearance in early

English law probably had Germanic roots.” Eugene F. Scoles €pailfljct of Laws§ 24.1 (4th



ed. 2004). Today, the doctrine American law “includes twaseparate concepts — issue
preclusion and claim preclusion.Dubuc v. Green Oak Twp312 F.3d 736, 745 n.4 (6th Cir.
2002). Defendants’ motion, as adt asserts the latter.

An affirmative defense, claim preclusion geally prohibits “successive litigation of the
very same claim, whether or not relitigationtbé claim raises the same issues as the earlier
suit.” Taylor v. Sturge|l553 U.S. 880, 892 (2008) (quotihgw Hampshire v. Main&32 U.S.
742, 748 (2001))see also Migra v. Warren i Sch. Dist. Bd. of Educ465 U.S. 75, 77 n.1
(1984) (“Claim preclusion refers the effect of a judgment in feclosing litigation of a matter
that never has been litigated, besmwf a determination that heuld have been adnced in an
earlier suit. Claim preclusion thereforecempasses the law of merger and baség generally
Jack Friedenthal et alGivil Procedure646 (4th ed. 2005) (“[Claim preclusion] is traditionally
divided into two closely relatedoctrines, ‘merger’ and ‘bar.’... When a claimant wins a
judgment, all possible grounds for the cause ¢tibacasserted by the ctaant are said to be
merged into that judgment and are not availabldudher litigation. A party who loses the first
suit is said to be barred by the adverse judgnfirem ever raising the same cause of action
again, even if the party can presaaw grounds for recovery.”).

B

To determine whether the successive litigati® based on “the very same claing’,
federal courts look to the law ofelcourt rendering the prior judgmerBS Indus., Inc. ex rel.
ABS Litig. Trust v. Fifth Third BaniB33 Fed. App’x. 994, 998 (6th Cir. 2009) (citilmgyram v.
City of Columbus185 F.3d 579, 593 (6th Cir. 1999)).

Here, the prior judgment was rendered by aurt. Federal law therefore governs the

preclusive effect of that judgment.



C

Under federal law, to establish the defen§e&laim preclusion a pgy must prove four
elements: “(1) a final decision on the merlty a court of competent jurisdiction; (2) a
subsequent action between the same parties ortdes; (3) an issue in the subsequent action
which was litigated or which should have been ligghin the prior action; and (4) an identity of
the causes of action."Kane v. Magna Mixer Cp.71 F.3d 555, 560 (6th Cir. 1995) (citing
Sanders Confectionery Prod., Inc. v. Heller Fin., |83.3 F.2d 474, 480 (6th Cir. 1992)).

Here, the final element is dispos#iv So it is taken up first.

1

For this element — identity of the causesacfion — the Sixth @cuit has adopted the
transactional test of thRestatement (Second) of JudgmedtZ.G. Res., Inc. v. Shelby Ins. Co.
84 F.3d 211, 215 (6th Cir. 1996) (quotiRgstatement (Second) Judgment (1982)). Under
this test, whether the causes of action are the same depends on whether the successive litigation
arises out of the same “transactj or series of comtted transactions, oaf which the [prior]
action arose.”ld.; seeln re Paige 610 F.3d 865, 872 (5th Cir. 2010) (discussing transactional
test).

“Transaction,” the Restatemenexplains, “connotes aatural grouping or common
nucleus of operative facts.Restatemeng 24 cmt. b;see alsdn re Intelogic Trace, In¢.200
F.3d 382, 386 (5th Cir. 2000) (“The critical issueder this determinath is whether the two
actions under consideration are based on the saitleus of operative facts.” (quotation marks
omitted)). Relevant factors to consider indu@their relatedness in time, space, origin, or
motivation, and whether, taken together, tHeym a convenient unit for trial purposes.”

Restatemerf§ 24 cmt. b.
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Here, the operative facts in the Brook @fieboygan litigation dmot share a common
nucleus with this litigation. Thegre separated by both time and space.

To establish a copyright infringement claimwyo elements must be proven: (1) the
plaintiff has ownership of a validopyright, and (2) the defendacpied constituent elements
that are original.Feist Publ'ns, Inc. v. Ral Tel. Servs. Co., Inc499 U.S. 340, 361 (1991).

Here, the facts relevant toettownership of the copyrighteathe same — Plaintiff owns
the ‘432 copyright. But the faxtrelevant to the copying amompletely different. More
precisely, they are completely different for adesix of the seven Defdants. And the seventh
Defendant (Precise Engineering) da®t establish that the operative facts relevant to the claims
against it are the same.

a

First, years separate the operative facts. Sik#h Circuit instructs that in the particular
context of architectural plansfimgement commences not on starting of construction, but on
“the making of infringing plans.’'Robert R. Jones Assoc., Inc. v. Nino Har8é8 F.2d 274, 281
(6th Cir. 1988). Put differently, “the infringing act [is] the making of infringing plans, and the
construction of the houses according to those infringing copies merely multiplie[s] the damages
attributable to the infringing act.Id.

In the Brook of Cheboygantijation, Plaintiff's copyrightwas infringed in 2009, when
The Brook of Cheboygan, Inc., and Practical Eegms, Inc., copied the ‘432 plans to construct
The Brook of Cheboygan retirement community.

In this litigation, Plamtiff alleges that itcopyright was infringedn late 2011 or 2012,
when different Defendants copied the ‘432 plamsonstruct The Brookf Boyne City and The

Brook of Gaylord retirement communities.
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For at least four of thesBefendants — specifically, BhBrook of Boyne City, Inc.;
DFC of Boyne City, LLC; The Brook of Gayid, Inc.; and DFC of Gaylord, LLC — the
infringement could not havecourred prior 2011 02012. The Brook of 8yne City, Inc. and
DFC of Boyne City, LLC did noexist until 2011. And The Broaf Gaylord, Inc.; and DFC of
Gaylord, LLC did not exist until 2012.

And the remaining three Defendants — AzTdal,; Practical Engineers, Inc.; and Brian
Ross — offer no evidence in support of theirtio for summary judgment demonstrating either
that they copied Plaintiff’'s plans prior to this timethat they did not do sat all. (Indeed, they
attach no evidence whatsoewesupport of their motion.)

Moreover, the facts giving rise to this litigation appear to postdate the filing of the
complaint in the Brook of Cheboygan litigatiolsee, e.g.Rawe v. Liberty Mut. Fire Ins. Co.
462 F.3d 521, 529 (6th Cir. 2006) (“[The plainsif’cannot be barred by res judicata, because
those alleged actions had not yet occurred at the sine filed the first . . . suit. The district
court’s dismissal of these claims on res gadia grounds was erroneous. Simply put, [the
plaintiff] could not have assertedclaim that [she] did not haw the time.” (quotation marks
omitted)). As the Sixth Circuit observes, it is faat to assert that if a plaintiff sues for one
instance of copyright infringement, it is bedr from suing for subsequent instances of
infringement by the same defendant (much less different omgs)Enforcing a copyright does
not destroy the holder’s right to protéicin the future — it vindicates it.

b

Space also separates the operative factgshemBrook of Cheboygalitigation, Plaintiff

alleged that its copyright was infringed in éiloygan, Michigan. That is where one of the

defendants was located, where the copied pleme submitted, and where they were used.
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In this litigation, Plaintiff alleges thaits copyright was infringed in Boyne City,
Michigan (about 50 miles southwest of ®bggan) and Gaylord, Michigan (about 50 miles
south of Cheboygan). That is where four ad thefendants are located, where the copied plans
were submitted, and where they were used.

c

In sum, Defendants offer no evidence bbkshing that the copying shares a common
nucleus of operative facts as the Brook ofelidygan litigation. They are not entitled to
summary judgment based on the affirmative defense of claim preclusion.

2

In passing, it should also be noted that tieo$ithe seven Defendants in this case cannot
establish the second element of claim preclusietthat the case involves the same parties or
their privies as the prior caséractical Engineers, which wagarty to the prior case, can.)

First, only one of the seven Defendants (RcatEngineers) was actually a party to the
prior litigation. Thus, for the other six Defendartb establish that they are entitled to the
affirmative defense of claim preclos, they must establish privity.

a

“Privity under federal law means a successaniarest to the partygne who controlled
the earlier action, or one whose intggeewere adequately represented.M.S. & Assoc., Inc. v.
Eastman Kodak Cp156 F.3d 1230 (6th Cir. 1998) (quotation marks omitted) (qu@arglers
Confectionery Prods., Inc. v. Heller Financial, In®73 F.2d 474, 481 (6th Cir. 1992)). Here,

Defendants expressly assert only theos€eloground; they do not establish it.
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[

As a threshold matter, more than 108axs ago the Supreme Court observed: “A
corporation is constituted . . . afl its stockholders; but it haslegal existence separate from
them, rights and obligations separate from therdctor v. Harrington 196 U.S. 579, 586
(1905); see alsdRaymond B. Yates, M.D., P.C. Profit Sharing Plan v. Hen8dfh U.S. 1, 26
(2004) (Thomas, J., concurringhoting that a “corporation’s parate legal astence from
shareholder must be respected”).

It is likewise a matter of black-letter lathat “[clorporations are treated as entities
separate from their officers, directors, and shalders for purposes @reclusion just as for
other purposes.” 18A CHas Alan Wright et al.Federal Practice & Procedurg 4460 (2d ed.
2002). One exception to this rugethat “directors, officers, arghareholders may be in privity
with a corporation and therelassert a res judicata defensahéy are named as defendants
solely in their capacity as direcs, officers, and shareholderdJnited States v. Gurle¢3 F.3d
1188, 1197 (8th Cir. 1994) (quotation marks omitted) (qud@igtala Sioux Tribe v. Homestake
Mining Co, 722 F.2d 1407, 1410 n.3 (8th Cir.1983)).

Here, DeWitt, Friedriechsen, and Carey were not named parties to the Brook of
Cheboygan litigation. And they amdt named parties to this litigation. There is no suggestion
that the corporations and LLCs iwh they own are mere alter egos which may be disregarded.
There is no suggestion, for example, that CaBs\Vitt, or Friedriechsen are personally liable
for the debts of The Brook of Cheboygan, Inc.,udahg the judgment entered against that entity
in the Brook of Cheboygan litigation. Nor tkere any suggestion that Carey, DeWitt, or

Friedriechsen are personally liable for the debtanyf of the named Defendants in this case. In
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short, their entities retain indep#ent corporate existence. Simply because they have the same
owners does not mean ttiaey are in privity.
ii

It is likewise a matter of black-letter law thH&t]orporate affiliations may be relevant in
determining whether two parties are in privioy purposes of issue or claim preclusion under
this analysis where there is identity of contraNordhorn v. Ladish Co., Inc9 F.3d 1402, 1405
(9th Cir. 1993). Wrigh& Miller observe:

Relationships between a parent corporation and its subsidiaries should generally

be regulated by the samelas as apply to other akeholders. The parent-

subsidiary relationship does not of elfs establish privity. Preclusion is
particularly appropriate if the parent cailed litigation against a subsidiary, or
brought or defended an action for the W#gnef a subsidiary. If different
subsidiaries are involveth successive litigation, haver, extra care may be
required in assaying the cooit relationships involved, pacularly if there are
independent interests.

Wright & Miller § 4460 (footnotes omitted).

In Nordhorn for example, two companies (LadishdaHITCO) were subsidiaries of the
same parent corporation in the early 1980%.F.3d at 1404. Latethe parent-subsidiary
relationship was dissolvedd. A third party then brought suit against HITC@. The parties
settled, with the plaintiff agreeing to waive all claims that it had against HITRD. The
plaintiff then brought suit against Ladisild. The district court dismissed the suit on res judicata
grounds.ld. The court of appeals reversed beealadish and HITO, explaining:

Although the interests of Ladish and HIDGQvere aligned in the 1980s when they

were marketing their related products to airline manufacturers, by the time of the

HITCO litigation there was no relationship whatsoever. Ladish had no

participation in or control over the HITClAwsuit, and there is no indication that

HITCO had any interest ilhadish’s affairs or well-being during or after the

lawsuit against HITCO.

Id. at1405.
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Here, the Brook’s business structure is comprised of a number of free-standing entities.
Each property is owned by a separate, indepdendeC and operated by a separate, independent
corporation. No top-down contror parent-subsidiargelationship exists between these entities.
They are simply a number of self-contained cames, each of whom has an independent legal
existence.

The benefit of this compartmentalizationplsin — limited liability. By keeping them
wholly independent, the owners shield one camyfsmassets from the others’ liabilities. The
cost, however, is that thpreclusive effect of the judgment is also limited.

Here, six Defendants cannot establish the m#@ement of the affirmative defense of
claim preclusion.

b

Arguing that privity does exist, Defendants assieat the corporate formalities should be
disregarded. They write:

The principals of The Brook of Cheboygan, Inc., are William Carey, James

DeWitt, and Diane Friedriechsen. Defants The Brook of Gaylord, Inc., DFC

of Gaylord, LLC, The Brook of Boyne @it Inc. and DFC of Boyne City, LLC,

are commonly owned and controlled lywo$e same principals. Mr. Brian Ross,

an individual defendant in the 2013 Actionaigrincipal of Pactical Engineers,

Inc., a corporate defendant in the 2011 Action. AzTech, Inc., a corporate

defendant in the 2013 Action, was dased in the 2011Action as ‘DeWitt

Builders AZ,” whose president is James M. DeWitt.

Defs.” Mot. to Dismiss 11 3—4, 5-6 (formatting and internatioita omitted).

As noted, however, Defendants do not suggestttie corporationthemselves are alter

egos — either of their respective owners or eattler. They do not suggest, for example, that

Carey, DeWitt, or Friedriechsen are personbdliple for the debts of The Brook of Cheboygan,

Inc. Nor do they suggest that Carey, DeWitt, or Friedriechsen are personally liable for the debts
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of any of the named Defendants this case. Nor do they suggest that any of the named
Defendants this case can be held liabteloe Brook of Cheboygan, Inc., or vice versa.

And Defendants offer no authority for the proposition that one wholly independent
corporation (or LLC) is in privityith another wholly independécorporation (or LLC) because
they share common owners.

The purpose of incorporation is to give aftifgial entity legal existence different than
that of its owners — and ¢heby limit the owners’ liability. And the purpose of separate
incorporation of multiple entities, as noted, isstoeld one company from another’s liabilities.
The cost, however, is that the preclusiveeefffof the judgment is also limited. Aside from
Practical, Defendants had no risktive prior litigation. They caniise that litigation as a shield
in this litigation.

c

In sum, Defendants are not entitled tonsoary judgment basedn claim preclusion.
And, for the reasons taken up next, they are emiitled to a declaration that Plaintiff is
precluded from recovering statuyatamages and attorney’s fees.

v

Section 504 of the Copyrightct provides that a copyriglnfringer may be held liable
for either “the copyright owner’s actual damagesl any additional profits of the infringer” or
“statutory damages.” 17 U.S.C. § 504(a)(1)—(Section 505 providethat a court may award
the prevailing party costs and “a reasoeraditorney’s fee.” 17 U.S.C. § 505.

Section 412, however, circumscribes the scope of these rem&tie3ohnson v. Jones
149 F.3d 494, 504 (6th Cir. 1998) (discussintgriplay between §812, 504, and 505). It

provides that “no award of statuy damages or of attorney’sds, as provided by sections 504
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and 505, shall be made for — (1) any infringement of copyright in an unpublished work
commenced before the effective date of itgigation.” 8§ 412(1) (formatting omitted). The
section, the Sixth Circuit explain8s designed to ensure than infringer of an unpublished
work will be subject to the punitive effectd 88 504(c) and 505 onlif the infringer had
constructive notice that the work waotected by a valid copyright.Jones 149 F.3d at 505.

Thus, a copyright holder cannoecover statutory damages attorney fees if the
“infringement ‘commenced’ beforthe copyright was registeredId.

Here, the ‘432 copyright has a&ffective registration datef October 9, 2009. From the
present record, it is unclear @ the projects assue, The Brook of Boyn@ity and The Brook
of Gaylord retirement communities, first infringed the ‘432 copyright. What is clear is that
Defendants have not established through adniéssidence that their copying first occurred
before this date (much less tmat copying occurred at all).

As discussed above, the Sixth Circuit instructs that in the particular context of
architectural plans infringement commenaes “the making of infringing plans.”Robert R.
Jones Assoc., Inc. v. Nino Hom858 F.2d 274, 281 (6th Cir. 1988). That is, “the infringing act
[is] the making of infringing @ns, and the construction tfie houses according to those
infringing copies merely multiplie[s] the deages attributable to the infringing actd.

Here, Plaintiff alleges that its copyright was infringed in late 2011 or 2012, when
Defendants copied the ‘432 plans to congtrlice Brook of Boyne City and The Brook of
Gaylord retirement communities.

For at least four Defendants — speciigaThe Brook of Boyne City, Inc.; DFC of
Boyne City, LLC; The Brook of Gaylord, Inc.nd DFC of Gaylord, LLC — the infringement

could not have occurred prior 2011 or 2012. Bheok of Boyne City, Inc. and DFC of Boyne
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City, LLC did not exist until 2011. And The 8ok of Gaylord, Inc.; and DFC of Gaylord, LLC
did not exist until 2012.

And the remaining three Defendants — AzTdal,; Practical Engineers, Inc.; and Brian
Ross — offer no evidence in support of their mosbiowing that they copied Plaintiff's plans
prior to this time. This is ndb suggest that they cannot esistblthis (Practial Engineers in
particular would seem to have an argument inrégsrd). But at presetitey have not done so.
They are not entitletb summary judgment.

Against this conclusion, Defendants ass$eat their copying is merely “successive” to
that at issue in the Brook @heboygan litigation and they arepnvity with the defendants in

that case. As noted, however, enforcing a copydgks not destroy thaght — it vindicates it.

\%
Accordingly, it is ORDERED that Defendants’ motion talismiss (ECF No. 5) is
DENIED.
s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

Dated: June 3, 2013

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was seffed
upon each attorney or party of rectvetein by electronic means or firs
class U.S. mail on June 3, 2013.

s/Tracy A. Jacobs
TRACY A. JACOBS
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