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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

JASON HOLSAPPLE,
Plaintiff, CaséNo. 13-11039
Honorabl&@homaslL. Ludington
2

JOHN MILLER,

Defendant.
/

ORDER DENYING DEFENDANT'S MO TION FOR RECONSIDERATION

Jason Holsapple alleges that Bay CountgrishJohn Miller termirated his employment
because he supported another candidate—Rdbmz—for Sheriff in Bay County’s 2012
election. Sheriff Miller filed amotion for summary judgment, btite Court denied it because
genuine issues of materi@ct exist that must, by law, be decided by a juBgeFeb. 10, 2014
Op. & Order 9-16, ECF No. 79. On Febru@4, 2014, Sheriff Miller filed a motion for
reconsideration of that Opinion and OrderBased on what follows, the motion for
reconsideration will be denied.

A motion for reconsideration will be grantedtlife moving party shosv “(1) a ‘palpable
defect,’ (2) the defect misleddahcourt and the parties, and (Bat correcting the defect will
result in a different disposition of the caseMichigan Dept. of Treasury v. Michalet81 F.
Supp. 2d 731, 733-34 (E.D. Mich. 2002) (quoting ENDch. LR 7.1(g)(3)). A “palpable
defect” is “obvious, clear, unmidtable, manifest, or plain.’Michaleg 181 F. Supp. 2d at 734
(citing Marketing Displays, Inc. v. Traffix Devices, In@71 F. Supp. 262, 278 (E.D. Mich.

1997)). “Motions for rehearing or reconsidepatiwhich merely preserthe same issues ruled
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upon by the Court, either expressly or by ogable implication, shalhot be granted.”
Michaleg 181 F. Supp. 2d at 734 (brackets omitted) (quoting E.D. Mich. LR 7.1(h)(3)).

Sheriff Miller argues that the Court err@d two ways when it denied his motion for
summary judgment: “the specific instances tloei€refers to do not constitute unlawful adverse
employment action,” Def.’s Mot. 1, ECF No. %nd “[i]t is uncontradicted that the reason for
[Holsapple’s] discharge was based on all thenglaints . . . which included insubordinate
behavior, negative attitude and derogatcomments made about command staff,”at 21. As
discussed below, both ampents are without merit.

A

Before reaching his two claims of error, €Biff Miller first explains that “[tjemporal
proximity alone will not support an inference ofaleatory discrimination where there is no other
compelling evidence.” Id. at 12 (citation omitted). Sheriff Miller suggests that even if he
discovered Holsapple’'s support fohallenger Lee one day befohe terminated Holsapple’s
employment, that evidence would be insuffitiéo carry Holsapple'rima facie burden of
causation. Of course, Sheriff Miller acknowledgest tine Court is to coider the “totality of
the circumstances” in determining causatioid. (citation omitted). And here, there was
evidence (in addition to temporal proximity) indiog that Sheriff Miller's decision to terminate
Holsapple’'s employment could have been infaezhby Holsapple’s polital affiliation. Indeed,
many Bay County Sheriff's Office employeedaddished this was a realistic concerBeeFeb.

10, 2014 Op. & Order 2—4 (collecting evidence).r Ewample, Sergeant John Babiarz testified
that individuals that did noupport Sheriff Miller faced discriminary treatment. Babiarz Dep.
7, attached a$’l.’s Resp. Mot. Summ. J. Ex. 4, ECF Nd. Together with temporal proximity,

this evidence sufficiently demonstrates caioseto withstand summary judgment review.
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Sheriff Miller then drops into a discussiohpretext without ad@ssing the portion of the
Court’s Opinion and Order conding that such analysis imapposite in First Amendment
retaliation cases.SeeFeb. 10, 2014 Op. & Order 10 (quotimyye v. Office of the Racing
Comm’n 702 F.3d 286, 295 (6th Cir. 2012) (holding that unlike undeMetiBonnell Douglas
burden-shifting framework, the burden “does not dteitk to a plaintiff tashow pretext in First
Amendment retaliation claims.”)). Thus, SheMiller's discussion of pretext is off the mark,
and his claim that “Holsapple has not shownegxetwvhich he was required to do at the summary
judgment stage” is without meriSeeDef.’s Mot. 24.

B

Sheriff Miller proceeds to his first argumeiot reconsideration, alleging that Holsapple
did not suffer any adverse employment actions.atgeies that denial of Holsapple’s requests for
secondary employment, use of #eri to stay on third shiftand the use of the term “Bangor
Bitch” are all isolated incidents and not necagsadverse. Of course, the adverse employment
action that supported Holsapple’'s First Amendiredaim was his termattion of employment,
seeFeb. 10, 2014 Op. & Order 10, so why Sheriffldf raises these points is unclear.

Next, concerning Sheriff Miller's decision terminate Holsapple’s employment, Sheriff
Miller argues that “the Court's conclusidhat [he] knew Holsapple supported Lee because
[Holsapple] said he would tell Cunningham to #uoff' if Lee were Sheriff and that this is
evidence of pretext is a huge Iefap the Court to make.” Def.’Mot. 20. Again, any assertion
of pretext is irrelevanhere; the Court did natonclude that this wasvidence of pretext.
Moreover, this evidence—viewed in the light mfastorable to Holsapple—is highlighted solely
because it could support a jury finding thaeii Miller knew of Holsapple’s affiliation with

Robert Lee before Holsapple’'s employment wamigated. And terminain is obviously an



adverse employment actiorfee Kuhn v. Washtenaw Cn§09 F.3d 612, 628 (6th Cir. 2013)
(“Equally irrefutable is the fact that theermination of his employment was an adverse
employment action.”). Becaudbere is a genuine issue of t@aal fact regarding whether
Sheriff Miller knew that Holsapple supportedolsert Lee before deciding to terminate his
employment, summary judgent is not warranted.

C

Finally, Sheriff Miller argues that “[i]t is uremtradicted that the reason for [Holsapple’s]
discharge was based on all twmnplaints by Deputy Prezzatodaother deputies which included
insubordinate behavior, negatia#itude and derogatory comnmemade about command staff.”
Def.’s Mot. 21. But as the Court tried make clear in the February 10, 2014 Opinion and
Order, if Holsapple carried $iprima facie burden, summary judgment is warranted only if, “in
light of the evidence viewed ingHight most favorable to the phdiff, no reasonable juror could
fail to return a valict for the defendant.” e 10, 2014 Op. & Order 10 (quotimye, 702 F.3d
at 294-95).

The Court sought to addr® the evidence supporting Hafple’'s claim that he was
terminated not because of himppropriate conduct as a Sheriff's Deputy but because of his
political support for Robert Lee.SeeFeb. 10, 2014 Op. & Order 12-16. In fact, many
employees testified that Holgale was a model Sheriff's Deputylhus, the Sheriff's assertion
that Holsapple’'s employment was terminatbdcause of inappropriate behavior is not
“uncontradicted,” the evidence dorot preclude a verdict onshbehalf, and summary judgment
is not warranted. Moreover, Sheriff Miller offers nothing new on the point, but simply attempts
to reassert the arguments the Court previously addresSedE.D. Mich. LR 7.1(h)(3). His

motion for reconsideration will not be granted.



Accordingly, it iSORDERED that Sheriff Miller's motion for reconsideration, ECF No.

91, isDENIED.

Dated: February 27, 2014 s/Thomas L. Ludingt

THOMASL. LUDINGTON
Lhited States District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing
order was served upon each attorney or party of recorf
herein by electronic meaus first class U.S. mail on
February 27, 2014.

s/Tracy A. Jacobs
TRACY A. JACOBS




