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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
ALLSTATE INSURANCE COMPANY,
Plaintiff, CaseNo. 13-13410
v Honorabl&@homasL. Ludington
CHRISTOPHER MERRILL, et al.,

Defendant.

/

ORDER DENYING DEFENDANT'S MOTIONS TO DISMISS

On August 8, 2013, Plaintiff Allstateildd a complaint seeking a declaratory
determination that a vehiclegestrian collision between Chktopher Merrill, the driver, and
Jason Thornton, the pedestrian, falitside the scope of the M#dlts no-fault insurance policy.
Allstate believes, based upon its review o€ tpolice reports and other information, that
Thornton’s injuries were the result of an imienal act rather than an accident. After the
collision, however, Thornton filed a lawsuit inat court against the Mdls to recover for
personal injuries and damages unifiichigan’s No-Fault Insurance Act. The Act requires auto
carriers to provide coverage for “accidental bodily injuries” while excluding coverage for
injuries “suffered intentionally.” Mich. Qop. Laws 8 500.3105. The Méls, who are insured
by Allstate, contend that Thorntsninjuries resulted from aaccident and that Allstate has a
duty to defend and indemnify themTimornton’s state-court lawsuit.

On September 25, 2013, Defendant Deborah Méteid a motion to dismiss for failure
to state a claim under Federal Rule of Civibéadure 12(b)(6). ECF No. 7. Defendant Deborah

Merrill asserts that the incidemtas an accident and that therefdtestate has not stated a cause
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of action for declaratory relief for the deniaf coverage. Accordgly, she contends that
Allstate’s action for declaratgrrelief should be dismissedbout one week after Deborah
Merrill filed her motion, Defendants ChristopherdaDavid Merrill filed a motion to dismiss,
asserting identical arguments. ECF No. 9.

More specifically, the Merrillergue that the possibility th@tornton acted intentionally
cannot serve as a basis for Allstat@ssertion that the collisiomas intentional when Christopher
Merrill, the insured party, did namtend for the collision to occuDefendants argue that even if
Thornton acted intentionally, dm Christopher Meil's viewpoint, the collision was an
“accident.” However, because the Court nmapnsider evidence of Thornton’s intentional
conduct as well as any evidenceGifristopher’s intent when delting whether th collision was
an “accident” under Michigan law, Defendsininotions to dismiss will be denied.

|

The facts must be viewed in the light most favorable to Plaintiff Allsgsgel ambert v.
Hartman, 517 F.3d 443, 439 (6th Cir. 2008)his litigation arises oubf a vehicle-pedestrian
collision that occurred in Midland, Michigan. Compl. § 11.

A

On March 30, 2013, Defendant ChrisopherriMlewas driving his 1998 Ford Truck
Expedition, which was insured by Allstatedem a policy issued to Defendants David and
Deborah Merrill.ld. § 12-13. As Christopher pulled outlaé driveway, he noticed a red Grand
Am quickly approaching itis rear view mirrorld. Ex. A at 1. Christophérad seen this vehicle
driving recklessly in the padd. Ex. A at 1.

Christopher pulled his vehicle over to the sid¢hefroad so that ¢hred Grand Am could

pass. Compl. Ex. A at 1. Rather than pagshowever, the red Grand Am pulled up behind



Christopher’s vehicle and the driver, Jason Thornton, exitedlhe two men began to argue,
and Christopher told Thornton tQuit speeding down my roagou welfare baby or ill [sic]
shoot you in the faceld. Ex. A at 2.

After the confrontationThornton returned to his vehéchnd drove away. Compl. Ex. A.
at 1. Christopher continued drivinigl. When Christopher approached the intersection of Capitol
and Van Buren Street, he sdlae red Grand AM parked ithe driveway ofa house on the
corner.ld.

Christopher turned onto Van Buren Street so figatould obtain the street address or the
vehicle’s plate information. Compl. Ex. A 4 As Christopher approbed the residence,
Thornton started walking towards the road Witk hands raised in a “confrontational” wig.

Christopher slowed his vehictbown as Thornton approached him. Compl. Ex. A at 2.
Christopher reported to Policeff@er Stefaniak that Thornton walked to the middle of the
roadway and then intentionally threwntself on to Christopher’s vehiclel. He further reported
to Officer Stefaniak that hédndught this to be intdional and that Thoton purposely tried to
damage his vehicled. at 4.After the collision, Christophadrove down the road and called 911
to report the incidentd. at 2. Notably, at least to Allstatarstiation of this action, is the fact
that Thornton reported to Officer Stefaniak that injuries resulted éim Christopher’s conduct
in “intentionally swerve[ing] at him and and hit[ting] himd. at 4.

B

Thornton then brought suit inasé court against thderrills to recover fo the injuries he

suffered as a result of the colési. Compl. { 31, Ex. C. In homplaint, Thornton alleges that

Christopher Merrill was driving “wh willful and wanton disregar for the safety of others”



when Christopher and his SUV struck himt., Ex. C at 2. Thornton claims that he is entitled to
damages recoverable under theeMgan No-Fault Insurance Act.

Plaintiff Allstate has refusetb defend the Merrills in thetate suit, claiming that the
incident fell outside the scope of the insuranogerage. Compl. § 32. Allstate claims that the
insurance policy provides coverage only faccidental” injuries while excluding injuries
resulting from intentional acts. Allstate furthelaims that, according to the police reports,
Thornton’s conduct was intentional, and ttlihe collision between Thornton and Christopher
Merrill was excluded from the policy’s coverage.

In its complaint, Allstate hames not onlyetiMerrills, whom it insures, but also Jason
Thornton as Defendants. Compl. 1. Thornton castdss Court’s jurisdiction in his Answer,
stating that there is no case ontroversy between him and Allstate:

Under Michigan law, Jason Thoamt has no claim against Allstate

Insurance Company and cannot name Alstasurance Company in its litigation

now pending in Midland County Circu€ourt, File No. 13-9482-CZ-B. See,

MCL 500.3030. Additionally, Defendant Jason Thornton has never made a claim

to Allstate Insurance Company withgard to the accideérof March 30, 2010.

Finally, the insurance policy attached Bhaintiff, and does not permit Defendant

Jason Thornton to pursue a claim agaklistate Insurance Company unless and

until a judgment has been obtained in Circuit Court for the County of Midland

and/or through an agreement with Allstate Insurance Company.

Answer, ECF No. 4 at 2. The Merrills filed the present motions to dismiss for failure to state a
claim pursuant to Federal Rwé Civil Procedure 12(b)(6).
Il

This Court may dismiss a pleading for “fa#uto state a claim upon which relief can be
granted.” Fed. R. Civ. P. 12(b)(6). A pleadifajls to state a claim if it does not contain
allegations that support recovery enény recognizable legal theoAshcroft v. Igbal, 556 U.S.

662, 678, (2009). In considering alRd2(b)(6) motion, the Court nstrues the pleading in the



non-movant’s favor and accepts the allegations of facts therein aSaeueambert v. Hartman,
517 F.3d 433, 439 (6th Cir. 2008). The pleader need not have provided “detailed factual
allegations” to survive dismissal, but thH®bligation to provide the ‘grounds’ of his
‘entitle[ment] to relief’ requires more than lddeand conclusions, and a formulaic recitation of
the elements of a cause of action will not dgell Atlantic Corp. v. Twombly, 550 U.S. 544, 555
(2007). In essence, the pleading “must contain saffidiactual matter, accepted as true, to ‘state
a claim to relief that is plausible on its facelgbal, 556 U.S. at 678, (quotingwombly, 550
U.S. at 570).

1]

In their motions to dismiss, the Merrill Defgants argue that because the collision is
covered under the Allstate Inmsunce policy, Allstate’s complairfails to state a claim upon
which relief may be granted. Specifically, thaygue that even if Thornton’s actions were
intentional, ChristopheMerrill's were not: Christopher Mettidid not intend to hit Thornton or
damage his vehicle. Accordingly, they argue fhadrnton’s intentionatonduct cannot serve as
the basis for Allstate to deny coverage.

An insurance policy must be enforced in accordance with its t&maskenmuth v. Mut.

Ins. Co. v. Masters, 595 N.W.2d 832, 837 (1999)A court should interpret the terms of an
insurance contract in accordance with theirmiooonly used meaning,” taking into account the
reasonable expectatiorts the partiesld. In interpreting ambiguouterms of an insurance
policy, a court shouldanstrue the policy in favor of the insuréd. However, a court should not
create ambiguity when the terms of the conteaet clear; an insurance company should not be
liable for a risk it did not assumil.

Here, the Merrill’'s insurance policy stateattit only provides coverage for “accidents”:



Allstate will pay for damages an imgd person is legally obligated to pay
because of:

1. Accidental bodily injury sustaned by any person, and
2. Accidental damage to or destruction of property.

Under these coverages, your policy prateah insured person from claims for

accidents arising out of the ownership, maintnce or use, loading or unloading
of an insured auto.

Compl. Ex. B at 42 (emphasisdetl). Indeed, the insurance pglispecifically excludes from
coverage: “bodily injury or propgy damage caused intentionally by at the direction of that
insured person.Id. at 44.

The Merrill's insurance policy also statestti[Allstate] will defend an insured person
sued as the result of an aatident,” but “will not defend an isured person sued for damages
which are not covered by this policyCompl. Ex. B at 42 (emphasis added).

In the instant case, the term “accident” is not defined by the Allstate policy. Under
Michigan law, when the meaning of a telisn not obvious from the policy language, the
“commonly used meaning” controlsArco Indus. Corp. v. Am. Motorists Ins. Co., 531 N.W.2d
168, 185 (Mich. 1995). The Michigan Supreme Coud fepeatedly statdtiat “an accident is
an undersigned contingency, a casualty, a hapgeny chance, something out of the usual
course of things, unuskidortuitous, and not naturally expectedrfankenmuth, 595 N.W.2d at
838;Arco, 531 N.W.2d at 173. Furthermore, the digfam of “accident” should be framed from
the standpoint of the insured, not the injured paftgnkenmuth, 595 N.W.2d at 838. Thus,
whether an “accident” occurred must be eastd based on the direct and circumstantial
evidence from the standpoiot Christopher Merrill.

The Michigan Supreme Court has further cladfthat the appropriate focus of the term

“accident” must be on both “the injury-causiagt or event and its relation to the resulting
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property damage or personal injuryPrankenmuth, 595 N.W.2d at 838-39. Contrary to
Defendants’ assertions, if e@h Christopher Merrill or Thorntonommitted an intentional act,
then the collision was not an “accident” under Miemdaw. If a third party acts intentionally,
then the conduct is not “accidental” even where the insured is not atSaaulissex Ins. Co. v.
Hegira Programs, Inc., 2001 WL 279754, at *3 (E.D. Mich. da25, 2001) (holding that an
intentional attack on thesured was not an “accidé under Michigan law).

Michigan case law thus rejects Defendamigjument that Allstate cannot “impute the
[intentional] actions of Defendant Thornton @hristopher Merrill todeny coverage for the
alleged injuries . . . .” Def.’s Mot. to Disss 12, ECF No. 7. Michiganvafocuses on the injury-
causing conduct, not the identity the actor, in determininghether there was an “accident.”
Accordingly, Thornton’s actions would not Benputed” to the Merrills; rather, his conduct
would be taken into considerationview of all of the availal®l evidence when deciding whether
there was an “accident” that would be coveredHhwy Allstate insurance policy. Under these set
of facts, it is possible that Thornton’s injuriaad the Merrills’ propgy damage were not, as
Allstate alleges, the result ah “accident,” and are thereforecéxded from insurance coverage.

Alternatively, Officer Stefaniak’s police report attached to Allstate’s complaint indicates
that immediately following the d¢ission, Thornton stated th&hristopher “intetionally swerved
at him and hit him* Compl. Ex. A at 3. Relying on these facAllstate could sufficiently state a
claim for relief because the insurance poligipleitly excludes “bodily injury or property

damage caused intentionally by atrthe direction of that insed person.” Compl. Ex. B at 44.

! Thornton’s state-court complaint directly contraditte statements he made law enforcement immediately
following the collision. While his statements to police indicate that he thought Christopher intentionally hit him,
Thornton’s complaint alleges that he was injured duéhmstopher’s “negligence,” “willful and wanton disregard

for the safety and rights of others,” and lack of “due diligence and circumspection.” Despite the inconsistencies
between the Thornton’s complaint and his statementavtoenforcement after the collision, the Court must still
construe the facts in the light most favorable to Plaintiff Allstate.

-7 -



Therefore, because Merrilliatentional actions—if any—would be excluded under the insurance
policy, Allstate has stat a claim for relief.

Construing the facts in lighf the view most favorable tallstate, the complaint has set
out a valid claim upon which relief may be graht&herefore, Defendants’ motions to dismiss
will be denied.

\Y,

Accordingly, it iSORDERED that Defendant Deborah Merrill's motion to dismiss (ECF
No. 7) isDENIED.

It is further ORDERED that Defendants Christopher Nié and David Merrill's motion
to dismiss (ECF No. 9) BENIED.

s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

Dated: November 8, 2013

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjed
upon each attorney or party of rectwetrein by electronic means or firs
class U.S. mail on November 8, 2013.

s/Tracy A. Jacobs
TRACY A. JACOBS




