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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

ANTHONY J. BANASZAK,
Plaintiff, CaseNo. 13-cv-13710
v HonorableThomasL. Ludington
MagistrateJudge Patricia T. Morris
CITIMORTGAGE, INC.,

Defendant.
/

OPINION AND ORDER OVERRULING PLAINTIFF’'S OBJECTIONS, ADOPTING
THE REPORT AND RECOMME NDATION, AND DENYING PLAINTIFF'S MOTION
TO EXTEND THE SCHEDULING ORDER AND FILE AN AMENDED COMPLAINT

Plaintiff Anthony J. Banaszakitiated this case by filing his 10-count complaint on
August 29, 2013. Complaint, ECFoN1. Plaintiff alleged that Dendants CitiMortgage, Inc.,

Bay County Treasurer, Chase Auto Finance Carpmm, Springleaf Finandi&ervices Inc., and
JPMorgan Chase Bank violated his rights by naisaging various loans while he was on active
duty status. ECF No. 1. All Deidants except for CitiMortgage have been dismissed from this
action.

In his complaint, Plaintiffalleged four counts againstitiortgage arising from its
alleged mismanagement of Plaintiff's residal mortgage loan: (1) Violation of the
Servicemembers Civil Relief Act (“SCRA”), 30.S.C. § 527, which provides that obligations
incurred by the service member before entering military service may not bear an interest rate
greater than 6% during the period of military service and, in some cases, for a year after
discharge from the military; (2) violation ofCRA § 518, providing that service member’s claim
for SCRA protection shianot itself provide the basis for adverse credit report, § 527, and 8

591, which permits a service member to apply foefrérom collection of debts; (3) violation of
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SCRA 8§ 561’s prohibition againftreclosure of a service member’s real estate for the purpose
of collecting tax or other assessmemisgl (4) fraudulent misrepresentation.

On November 1, 2013, Defendant CitiMortgagled a motion to dismiss Plaintiff
complaint pursuant to Federal Rule of Cikitocedure 12(b)(6). The motion was referred to
United States Magistrate Judge Charles Binder, who issued a report on April 10, 2014,
recommending that CitiMortgage’s motion kgranted and that Plaintiffs complaint be
dismissed. ECF No. 43. On September 10, 2014Cihist issued an ordsustaining Plaintiff's
objections in part and adopting part the report and recommetida. ECF No. 62. Plaintiff's
claims under 88 561 and 518 were dismissed pmtsto Federal Rule of Civil Procedure
12(b)(6), as was his claim of fraudulent rejgresentation. His claims under SCRA 88 527 and
591 survived. ECF No. 62.

After the close of an extended discovagrgriod and seven days before dispositive
motions were due, on October 21, 2015 Plaintifh&szak filed a motion to modify and extend
the scheduling order and for leave to file amended complaint. ECF No. 78. On March 2,
2016, Magistrate Judge Patricia Morris issued hereport recommending denying Plaintiff's
motion. ECF No. 94. Plaintiff timely fiteobjections, which will now be overruled.

l.

Anthony Banaszak is a captain in the Uniftdtes Armed Services. On November 11,
2003, Banaszak executed a mortgage securing pyolpeated at 1031 @uth Lincoln Street,
Bay City, Michigan. Compl. T 4. The promissory eoéflected a 30-year loan with a fixed rate

of interest at 6.875%. Compl. Ex. 1.



In September 2004, Banaszak was ordered to active duty from September 2004 through
March 31, 2006, and Banaszak explains that achiig “materially affected” his ability to pay
his mortgage. Compl. § 5-7, Ex. 4. Because Baalawas unable to comply with the terms of
his mortgage, Citibank prepared a Loan Modification Agreement in which Banaszak
acknowledged that he had not paid certain istsrecosts, and expenses as required by his
mortgage agreement. Specifically, the 2006 Lbd&odification Agreemennoted that accrued
interest, costs, and expenses in the amou$i28f219.82 had not been paid and would therefore
be added to Banaszak’s principal balancee 2806 Loan Modification fiher stated that the
annual interest rate would remain at 6.87%%%.

In September 2007, Banaszak was once again called for active duty, and he remained on
active duty until March 5, 2013. Compl. 1 11-18, 20-22, 24. Banaszak claims that this
period of active duty “materially affected” his ability to comply with his mortgage obligations.
Therefore, while he was on active duty 1808, CitiMortgage once again proposed a Loan
Modification Agreement in which Banaszak ackiesged that certainnterest, costs, and
expenses had not been paid in accordance watimtbrtgage terms. Compl. § 26. According to
the 2008 Loan Modification Agreement, those aedr costs would be added to the principal
balance, resulting in a new unpaid principal balance of $215,364.03. The September 2008 Loan
Modification again confirmed thalhe annual interest rate was 6.8738&0.

About one month later, in @aber 2008, CitiMortgage seBianaszak a letter confirming
that his interest rate had been lowered so asnply with SCRA: “Acceoding to your previous
notification and in accordance with the [SCRA[tiKdortgage, Inc. (CMI) adjusted the effective
interest rate on your mgage loan to 6.000%.” Compl. Ex.a8 8. The letter further noted that

his interest rate would revdrack to 6.785% on Octobé, 2008, given thaBanaszak has been



released from active duty as of 09/01/0/d.”"When Banaszak returned from active duty in 2013,
he discovered that the Bay County Treasurel p@sted a foreclosure notice on his property for
non-payment of property taxes. Compl.  30.

B.

In response to these events, Banaszak filed this lawsuit seeking damages and an
injunction prohibiting the foreclosure on Aug2§, 2013. The lawsuit origally included five
Defendants, however all but CitiMortgage have since been dismissed. As of this Court’s order
granting in part CitiMortgage’s motion tdismiss on September 10, 2014, only Banaszak’s
claims against CitiMortgage und8CRA 88 527 and 591 survive.

The original scheduling order in thistan was issued on November 26, 2014. ECF No.

73. Under that order, discovery was due byil&, 2015 and dispositive motions were due by
May 25, 2015. On February 12, 2015 the partiere granted a highly unusual five-month
extension to the scheduling order through which the discovery and dispositive motion deadlines
were extended to September 14, 2015 analiect28, 2015 respectively. ECF No. 74. The
amended scheduling order also provided thatanetio join parties and amend pleadings were
due by March 27, 2015.

On October 21, 2015, over a month after theeclafsdiscovery and almost seven months
after motions to amend pleadings and join paxtiese due, Banaszak fdehis current motion to
extend the scheduling order and amend his compl@anaszak seeks &xtension in order to
conduct additional discovery and depose Defendants’ agents, employees, and/or representatives,
as well as other undisclosed witnesses and exp&CF No. 78. Per his request to amend his
complaint, Banaszak seeks to add claims onlbeha putative class, join Huntington National

Bank as a new Defendant, and add multiple okawms, including violations of SCRA 88 518,



531, 532 and 533, the Consent ecrin the National Mortgag&ettlement, Michigan’s
Consumer Protection Act and Thuand Lending Act. ECF No. 78.

On March 2, 2016, Judge Morris issued hegort, recommending denying Banaszak’s
motions. ECF No. 94. Concerning Banaszakistion to extend the scheduling order, Judge
Morris first noted that Banaszak had not exertidae diligence in seelg discovery, and that
his refusal to approve a proposeshfidentiality agreement untAugust 7, 2015 caused delays
in the discovery process. She explained thatendant CitiMortgage promptly produced its
documents on August 10, 2015, immediately aftebmitting the apmved confidentiality
agreement to the CouiseeECF No. 77. She further observédtht Plaintiff then waited two
months to file his current motion for an extension, waiting until after the close of discovery and
one week before the dispositive motion deadline. Concerning Banaszak’s motion to amend his
complaint, Judge Morris found that Banasted unduly delayed filing his motion to amend,
and that granting the motion would cause undegudice to Defendant CitiMortgage. She found
Banaszak’s allegations of newly discovered evigeto be without merit itight of his earlier
representations to the Court.

.

Pursuant to Federal Rule of Civil Procedure 72, a party may object to and seek review of
a Magistrate Judge’s report and recommendatiea.F®d. R. Civ. P. 72(b)(2). Objections must
be stated with specificityThomas v. Arn474 U.S. 140, 151 (1985) (citation omitted). |If
objections are made, “[tlhe district judge muastermine de novo any part of the magistrate
judge’s disposition that has been properly objected to.” Fed. R. Civ. P. 72(b)(3). De novo review
requires at least a review ofetlevidence before the Magistratedge; the Court may not act

solely on the basis @ Magistrate Judgeit®port and recommendatioBee Hill v. Duriron Cq



656 F.2d 1208, 1215 (6th Cir. 1981). After reviewing #vidence, the Court is free to accept,
reject, or modify the findings oecommendations of the Magistrate Judgge Lardie v. Birkett
221 F. Supp. 2d 806, 807 (E.D. Mich. 2002).

Only those objections that aspecific are entitled to a devo review undethe statute.
Mira v. Marshall 806 F.2d 636, 637 (6th Cir. 1986). “The pesthave the duty tpinpoint those
portions of the magistta’'s report that the district court must specially considiet.’(internal
guotation marks and citation omitted). A generaleobpn, or one that merely restates the
arguments previously presented, does not suftigiedentify alleged errors on the part of the
magistrate judgeSee VanDiver v. Martin304 F.Supp.2d 934, 937 (E.D.Mich.2004). An
“objection” that does nothing me than disagree with a magiate judge’s determination,
“without explaining the source of the erfois not considered a valid objectiddoward v. Sec’y
of Health and Human Sery€932 F.2d 505, 509 (6t€@ir. 1991). Without specific objections,
“[tlhe functions of the districtourt are effectively duplicateals both the magistrate and the
district court perform identical $&s. This duplication of time andfert wastes judiial resources
rather than saving them, and runs conttarthe purposes of the Magistrate’s Add’ Plaintiff
Banaszak now raises twenty objections to the Magistratee3udgport and recommendation.

A.

Plaintiff first objects to tb Magistrate Judge’s findinthat he was responsible for
delaying the discovery processPlaintiff argues that the delais actually attributable to
Defendant’s delay in filings its answer to Plditgicomplaint. This objection is without merit.
Defendant’s delay in filing its @mwer was the result of a pending motion to dismiss, which was
not resloved until September 10, 2014, and Pfiimtsubsequent motion for reconsideration,

which was not resolved until October 1, 2014. EGH BR2. Defendant then promptly filed its



answer on October 1, 2014. These actions i@adearing on the discovery process or the
scheduling order, which was issued on November 26, 2014. Plaintiff Banaszak’s first objection
will be overruled.

B.

Plaintiff next objects to the Magistratdudge’s determination that Plaintiff was
responsible for Defendant’'s delayeliscovery responses. Plafhtargues that he originally
received Defendant’s responses on May 8, 2015, which referenced a protective order, but that
Defendant did not seek concurrence for a protective order from him until June 9, 2015. This
argument ignores the fact thRtaintiff did not serve disc@ry requests until March of 2015,
despite the fact that the scheduling ordes waginally entered on November 26, 2014. ECF
No. 73. While it may be true &h Defendant was responsibier a month of the delay in
discovery, this does not change the fact thatn@ff then waited an additional two months to
approve the protective order. It also does na@nge the fact that Plaintiff did not seek an
extension until two additional months had passetidiscovery had closed. Plaintiff Banaszak’s
second objection is therefore tdut merit and will be overruled.

C.

Plaintiff next objects to th®lagistrate Judge’s assumptiorathhe was required to sign a
confidentiality agreement before Defendant doptovide the requested documents. Plaintiff
waived this argument by not filg a motion to compel during thiiscovery process. It also
ignores the fact that Plainti¥aited two additional months afteeceiving Defendant’s discovery
documents to file his motion for an extensitdost importantly, the magistrate judge did not
find that Plaintiff was required to sign the colentiality agreement, only that his failure to

timely sign it led to delays. As Defendant g@msizes in its response, had Plaintiff timely



rejected the agreement then Defendant could baitaterally moved for a protective order from
the Court.

Plaintiff also alleges that the confidentiality agreement was a “complex, 14-Page
agreement” that he needed to take time tefodly review. This argument is unpersuasive, and
does not account for the two months that it took Plaintiff to approve the agreement. This
objection will be overruled.

D.

Plaintiff Banaszak next objedts the Magistrateutige’s consideration of the fact that he
rejected Defendant’s offer to produce the documents prior to executing the confidentiality order
on an “attorneys’ eyes-only basis” in June, 20Plaintiff argues that accepting the offer was
not feasible or practicablevg@n that Defendant’s documenbguction was already overdue and
was 3,000 pages long, Defendant's Counselficed were hundreds of miles away from
Plaintiff's Counsel’s offices, anthe offer was only made 15 dagsor to the date Plaintiff's
expert witness report was due. Again, Plaintiffived this argument by not filing a motion to
compel during the course of discovery. Itakso unclear how the distance between the
Attorney’s offices would have had any bearing on an attorney’s eyes-only agreement. Finally,
this argument has no bearing oe fact that Plaintiff waited untdver a month after the close of
discovery to bring his motion for an extensid?laintiff's fourth objection will be overruled.

E.

In his fifth objection, Plaintiff Banaszak amgithat the Magistrate Judge brushes aside
the fact that on September 14, 2015 Defendant agreed to a 90-day extension of the scheduling
order. Plaintiff argues that becsmiDefendant had indicated that it agreed to an extension, he

thought there would be no reason for @murt to grant such an extension.



The Magistrate Judge expressly addressedrdaf@’s consent in her report, noting that
while Defendant had agreed to an extension on September 14, 2015, Plaintiff then waited over a
month to seek the extension. As noted by the Magistrate Judgeatbiintle Defendant no
longer concurred in the request for an extensions dilgument also ignores the fact that it is the
responsibility ofthe partiesas well as the Courtto process cases tomla a prompt and just
resolution. The Court isde to reject stipulations for extensipaspecially in cges such as this
that have already been pending for a year amalfaand where the pariéhave already received
an almost unprecedented five-monthegsion to the scheduling ord&eeECF No. 74.

Plaintiff Banaszak also reitates his previousrguments about Defendant’'s delay in
seeking approval of the confidediya agreement and the complgxof the 14-page document.
For the reasons stated above, gigument is again rejected.

F.

Plaintiff next objects to the Magistratedbe’s finding that he should have brought a
motion to compel if he found Defendant’s distices untimely or inadgate. Plaintiff argues
that he “would not have been viewed in favdeadight by this Honorale Court if, on one hand
he was presented with a non-prejudicial nfldentiality Agreementthat would stimulate
production of documents, and on the other haihell 2 Motion to Compel.” This argument
amounts only to a concession that Plaintiff was fagid the need to make a decision. It does
not explain why he was unable to file a mottoncompel. Indeed, this argument essentially
concedes that there was no reason not to s@ndh-prejudicial confiddiality agreement. This
objection again ignores the fact that Plaintifen waited an additional two months, and until
after the close of discovery, to file his motitmextend the schedulingdwar. This objection is

without merit and will be overruled.



G.

Plaintiff Banaszak next objexto the Magistrate Judge’s finding that Defendant would be
unfairly prejudiced if the scheduling orderas once again extended. This objection rests
primarily on arguments that have already beserruled in response to Plaintiff's previous
objections. Plaintiffs argument that the Coust responsible for his delays is also not
compelling. The Court’s ruling on the previbudiled motion to dsmiss had no bearing on
discovery, as the scheduling ordeas not issued until afterglmotion to dismiss was decided.
Plaintiff's seventh objection will be overruled.

H.

Plaintiff Banaszak again objiscto the Magistt@ Judge’s finding that Defendant would
be unfairly prejudiced if thescheduling order was once aga&rtended, arguing that he has
shown good cause for another extension. As@yreaplained above, the parties were granted a
five-month extension to the scheduling ordertims matter. ECF b. 74. Contrary to the
Magistrate Judge’s finding th&tefendant would be uairly prejudiced ifthe scheduling order
was once again extended. Contrary to Plaistifissertions, Plaintiff is not prejudiced by
enforcing the scheduling @er. Plaintiff had months to seeksecond extension if he needed
one. Instead, he waited until a month after tloselof discovery. Plaintiff's request for an
extension was therefore untimely. Again, if Btdf had concerns about the speed at which
Defendant was producing discovery, he should H#ed a motion to compel at that time.
Because he did not, he has waivesd ability to raise such arguments now after discovery has

closed.
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Plaintiff Banaszak next objects to the Magisrdudge’s finding that he failed to exercise
due diligence in his effort to obtain discoverf¥hese arguments are duplicative of Plaintiff's
earlier objectiongand will be overruled.

J.

Plaintiff Banaszak next objects to the M&tgate Judge’s finding that he unduly delayed
bringing his motion to amend his complaint to joint Waterfield Mortgage Company as a
Defendant under Rule 20 because he should beee aware of Waterfield’s involvement in his
mortgage loan at the time he filed his comglaifaintiff argues thainformation he discovered
during discovery, as well as case law that hanlpriblished since he filed his complaint, weigh
in favor of his amendment.

The Sixth Circuit has explaindgdat where a party seeks ledeeamend after the close of
discovery there is “an increased burden is onntloant at this late stage in the litigation to
show justification for théailure to move earlier.Duggins v. Steak "N Shake, Int95 F.3d 828,
834 (6th Cir. 1999) (citingHolland v. Metro. Life Ins. Cp 869 F.2d 1490 (6th Cir. 1989)).
Plaintiff has not cared this burden.

As noted by the Magistrate Judge, Plairglibuld have known of potential claims against
Waterfield at the time of his complaint becauséd¥#eld was listed as servicer of Banaszak’s
note. Plaintiff also does not adds the fact that allowing joindef a Defendant at this late
stage would result in both undue delay and prepith Waterfield and Defendant CitiMortgage.
Numerous courts have held that the closalistovery is sufficiento warrant a finding of
prejudice to the opponerfbee R.S.W.W., Inc. v. City of Keego Hayl3®7 F.3d 427, 441 (6th
Cir. 2005) (holding that the distti court did not abuse its digtion in denying the plaintiff's

motion to amend its complaint to add new partihere the case had been pending for almost
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two years and discovery had closebBuggins,195 F.3d at 834 (affirming the district court’s
denial of plaintiffs motion to amend wherdiscovery had closed, a motion for summary
judgment had been filed, and the plaintiff haskb aware of the basis for the new claim since
filing the complaint);Coates v. Jurada2015 WL 1510400 at *2 (E.Mich. 2015) (sating that
allowing the plaintiff to add aew defendant and a new clainowd be unduly prejudicial where
he had been aware ofetlbasis of his proposed claims torer seven months and discovery had
been closed for a month).

As noted above, Plaintiff's conduled to a delay in the discoyeprocess in this matter.
Plaintiff could have brought motions to compelaomotion to extend the scheduling order at an
earlier time but elected not to do. Allowing Plaintiff to amend his complaint after the close of
discovery and a week before the dispositive motion deadline would cause both undue delay and
prejudice. Finally, this does nptejudice Plaintiff, who has thability to bringa new cause of
action against Waterfield if he so chooses.

K.

In his eleventh objection, Plaintiff arguesthhe magistrate judgerred in denying him
leave to amend his complaint to add clathet CitiMortgage’s conduct violated 88 531 and 532.
As noted by the magistrate judgelaintiff's original complaintraised similar allegations to
support a claim under 8 527. Furthermore, in his motion to amend Plaintiff acknowledges that
the alleged violations of higghts were “[p]reviously suspead and painfully experienced by
Plaintiff at the time’ but, unsubstantiated....ECF No. 78. Since Rintiff had reason to
previously suspect that the vitians existed, he could have prewsly pled such violations. The
point of a complaint is tprovide a defendant with notice of théeghtions against it and notice

of the information to be sought in discoveryThe fact that the suspted violations were
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unsubstantiated until discovery is no reason ndiate brought the claims in the first instance.
Indeed, the entire point ofstiovery is to substantiate claims raised in the pleadsegBell Atl.

Corp. v. Twombly550 U.S. 544, 585, (2007§‘the simplified notice pleading standard of the
Federal Rules relies on liberal discovery ruled summary judgment motioms define disputed

facts and issues and to dispose of unmeritoritaims.”). Instead, Plaiift delayed pursuing the

claim until after the discovery deadline had passed, thereby causing undue delay and prejudicing
Defendant’s ability to defendéagainst such claims.

Plaintiff's arguments that his new awareness of two cA¥esy v. CitiMortgage, Inc.,
3:12-3628 (D.S.C. June 26, 2013) &réwster v. Sun Trust Mortgage, Inblo. 12-56560 (9th
Cir. Feb. 7, 2014), has brought new s2&1 of action to his atteati are not persuasive for the
simple reason that Plaintiff did not raise #esrguments in his original motion to amend.
Plaintiff's eleventh objection wilbe overruled. Furthermore, Plafhtvas clearly aware of these
cases previously, since he rdlien both cases as early @gptember 23, 2014 in a motion for
reconsideration that was denibg this Court. ECF Nos. 63, 6ble also cited both cases on
October 8, 2014 in a motion for artiBcate of appealalty that was denied. ECF Nos. 65, 67.
Plaintiff cannot argue that heas previously unaware of the cases, when his own filings
demonstrate that he was.

L.

Plaintiff's twelfth objection wi be overruled for similar reass. Plaintiff alleges that
the magistrate judge erred in finding that he had raised similar allegations that CitiMortgage
violated the SCRA by charging six percent ins¢én&hile he was on active duty in his original
complaint. Plaintiff again raises arguments uniénay that were not raised in his original

motion to amend. Because Pitiif was clearly aware dfVray by late 2014, yet did not move to
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amend until over a year later, there is no justification for the defse Dugginsl95 F.3d at
834. Furthermore, Plaintiff did not raise teesguments in his undgithg motion to amend.
M.

Plaintiff's thirteenth objectin is also without merit. Plaifit argues that he should be
permitted to plead a new claim under SCRA § 53&inkff was aware of the basis of this claim
at the time of his original complaint, as he refeed 8 533 in his origindraud claim. As he
himself notes, in dismissing siraud claim on September 10, 2aGhé Court notedhat “[t]he
Complaint does not assert a violation of 8§ 533 am@d®&pendent cause of action.” Plaintiff then
filed a motion to certify an appeal on the quastof whether he should have been allowed to
amend his complaint to add a claim under § 533 bas&tewster ECF No. 67. In denying that
motion, the Court noted that Plafhhad not actually moved to amend his complaint at any time.
ECF No. 68.

Despite being aware of a possible § 533 clainthe time he filed his complaint, and
despite learning of thBrewstercase as early as late September of 2014, Plaintiff did not move
to amend until over a year later and after tloselof discovery. Pldiff has again not shown
any justification for the delay.

N.

Plaintiff's fourteenth objection will be overed because the claim he seeks to add is not
based on new evidence. Plaintiff argues that Bffaoid not learn of fees, costs, and interest
charged to Plaintiff until Defendant producéd discovery documents on August 10, 2015.
However, as noted by the magistrgudge, Plaintiff's original amplaint asserted that he was

charged an interest rate over 6 percent olation of SCRA 8 527 and coerced into a loan
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agreement with higher principal €@uo wrongfully assessed interekstte fees, and penalties in
violation of SCRA § 518SeeECF No. 1. 11 50, 70(A).

Plaintiff continues to repeahe argument that he was not aware of the extent of the
violations until he receivedocuments through discovery. Thises not change the fact that
Plaintiff was aware of the basis tife claim at the time of filing his original complaint. After
Plaintiff's fraud claim was dismissed he had ogeyear to file a motion for leave to file an
amended complaint reincorporating his allegations that Defendant wrongfully assessed interest,
late fees, and penalsian violation of SCRA § 518. PIHaiff did not do so, and his current
motion is untimely. His olgiction will be overruled.

O.

Plaintiff's fifteenth objection will be overrulefibr the same reasons. Plaintiff argues that
the Court should grant him leave to amend dosmplaint to add allegations that Defendant
violated his rights under SCRA 518 by reporting that negativebffected Plaintiff's credit
score. Again, in his original complaint Plaintdpecifically alleged thabefendant had violated
SCRA 8 518 by adversely impacting his crestibre. ECF No. 1. { 70(B). Because he knew of
the basis of the claim at the time of his original filing, his motion to amend is untimely.

P.

Plaintiff has similarly not carried his bumef showing cause for his delay in adding
claims that Defendant violated a consent dedretsveen Defendant and the United States in
denying his loan modificain. Plaintiff was aware of the ba$® such a claim at the time he
filed his complaintSeeECF No. 1. T 27. Furthermore, Plg#inexpressly referenced the consent
decree between Defendant and the United Siatdss objections tca previous report and

recommendation on April 22, 2014. ECF No. 44 at B&intiff could have moved to amend his
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complaint at any time between then and nowstead, he waited until after the close of
discovery and a week before the dispositiveiomodeadline. Plaintiffhas therefore failed to
carry his burden of demonstrating that he doobt have brought these allegations earlier.
Duggins,195 F.3d at 834

Q.

Plaintiff finally attempts to reargue thBefendant incorrectly calculated the principal
balance due on his mortgage obliga, and that Plaintiff could ndtave discovered the incorrect
calculation until after discovery. For the reasaiready stated by the magistrate judge, this
argument is unpersuasive and will be overruled.

P.

Plaintiff next seeks to add claims on beldlfa putative class. Plaintiff argues that this
late motion to amend is justiiebecause he recently learnedWfay, 3:12-3628. Again,
Plaintiff was aware ofWray as early as September of 2014, since he cited the case in both his
motion for reconsideration and his motion for a cedificof appealability. As Plaintiff states in
his objections, he knew thplaintiff's counsel inWray filed a motion to provisionally certify the
class on March 5, 2015.

Plaintiff has not carried his burden of dematng that his delay in seeking to add
claims on behalf of a putative class is justifiespecially where discovery has already closed.
The fact that Defendant was patb a similar class action in South Carolina has no bearing on
the present case, and has no bearing on Pfairnburden to provide Defendant with timely
notice of the claims he intends to assert against Defendant in this idadeed. Rule Civ. P. 8;
Twombly 550 U.S. at 554-55. The late addition of clelséms would be sevely prejudicial to

Defendant, and would essentiatigstart this case, which hasesldy been pending for over a

-16 -



year and a half. Finally, as noted by the magistiadge, Plaintiff has natemonstrated that the
proposed class members are in any way precléded filing separate suits against Defendant.
Plaintiff's objection willtherefore be overruled.

Q.

In his nineteenth objection, Plaintiff reies the arguments stated in his previous
objections. Because all of Plaiffis previous objections are without merit, so too is this
objection. It will therefore be overruled.

R.

Finally, Plaintiff objects to the magistrajgdge’s determination that he should not be
permitted to add claims against Huntington Bank. As noted by the magistrate judge, Huntington
has not been placed on notice of the allegationsdarsPlaintiff’'s complaint, and joinder at this
stage would substantialfyrejudice both Huntington and CitiMgdge. As noted by Plaintiff, he
has the ability to pursue a separate lawsigainst Huntington Bank. Plaintiff's twentieth
objection will therefoe be overruled.

I,

Accordingly, it isORDERED that Plaintiff Banaszak'®bjections, ECF No. 95, are
OVERRULED.

It is further ORDERED that the reportand recommendation, ECF No. 94, is
ADOPTED.

It is furtherORDERED that Plaintiff Banaszak’s matn to extend the scheduling order
and for leave to file a first amended complaint, ECF No. 7BENIED.

s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

Dated: April 7, 2016
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