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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

REGINALD SALTER,
Petitioner, Case No. 1:13-cv-13961
Hon. Thomas L. Ludington
V.

STEVEN RIVARD,

Respondent.
/

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS,
AND DENYING CERTIFICATE OF APPEALABILITY AND PERMISSION TO
APPEAL IN FORMA PAUPERIS

This is a habeas corpus petition dillby a state prisoner under 28 U.S.C. § 2254.
Petitioner, Reginald Salter, is serving a lgentence and lesser terms for his Wayne Circuit
Court jury trial convictionsof first-degree murder, MH. Comp. LAws 8 750.316, felon in
possession of a firearm, 8H. Comp. LAwWS 8§ 750.224f, and possessionafirearm during the
commission of a felony. MH. CompP. LAwS 8§ 750.224b. The petition raises four claims: (1)
Petitioner’s jury was not drawn from a fair ssssection of the commity, (2) the prosecutor
failed to disclose to defense counsel Petitizneecorded jailhouse aement, (3) the police
destroyed a videotaped interview of a key pratien witness, and (4) Beoner was denied the
effective assistance of trial counsel. The Caulitdeny the petition becae Petitioner’s claims
do not merit relief. The Court will also deriyetitioner a certificate of appealability and

permission to proceed on appeal in forma pauperis.
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l.
This Court recites verbatim the relevdatts relied upon by the Michigan Court of
Appeals, which are presumed correct on habeasw pursuant to 28 U.S.C. § 2254(e)See
Wagner v. Smith, 581 F.3d 410, 413 {6Cir. 2009):

Defendant’s convictions arise from the September 17, 2009, shooting
death of Karlos West, who was fatallgo$ outside a house in Detroit where he
sold drugs with defendant and Ken Ruisgeccording to Russell, defendant and
West were involved in a physical altercation three or four days before the
shooting, during which West used his supesize and strength. Russell claimed
that defendant was angry and bitter at West after this fight. West's girlfriend,
Alicia Bishop, testified that she was present when West was shot. Bishop initially
told the police that West spoke to somedwereferred to as “Black” before he
was shot, but she denied seeing the pevgum shot West. Later, after the police
agreed to provide protection for Bishop and her family, Bishop identified
defendant as the shooter.

People v. Salter, No. 300272, 2012 WL 832801, at *1 (Mich. Ct. App. Mar. 13, 2012).
Following his conviction and sentence, Petitiofiled a claim of appeal in the Michigan
Court of Appeals. His appellabzief raised the following claims:

|. Mr. Salter was denied his Sixth Ameneimt right to a jury drawn from a fair
and proper cross-section of the commuuityl his FourteentAmendment rights
of equal protection and due procesgotiyh the inadequate representation of
minority venire members.

ll. The weight of the evidence so prepondesaagainst the verdict that the verdict
cannot stand, and a new trifbsild be ordered for Mr. Salter.

Petitioner also filed a pro se supplemebt#f, raising the following additional claims:

|. Mr. Salter was denied his Fourteedtimendment right okéqual protection and
due process, due to the faduof the police investigats and the prosecutor to
preserve the video recorded statementhef state’s key witness. The failure to
preserve the evidence led to its suppessind destructiorallowing any threats,
promises or coercion related to the wgs’ change in story to remain hidden
from the defense and the jury, which deed the defendant of a fair trial.

Il. Mr. Salter was denied fair trial guaranteed by th@ue process clause of the
Fourteenth Amendment and denied hithFAmendment right not to take the



stand and answer incriminating questions, due to the prosecutor’'s misconduct of
late disclosure of statements by the defendant cout@necorded phone calls.

lll. Mr. Salter was denied his due proceggt to a fair trial guaranteed in the
Fourteenth Amendment when the trial court erred in allowing the prosecutor to
attempt to impeach the defendant’s dodily with statements made by the
defendant that were not disclosedthg prosecutor until &dr the defendanthad

already taken the stand. The defendahrifth Amendment rights were violated by

the trial court’s ruling noto suppress the evidence because of the prosecutor’s

violation of the discovery rule MCR 6.201(A)(6), (B)(3). The defendant was

further prejudiced by the trial court’siliare to verify the accuracy of the
transcript the prosecutor readrn against the actual recording.

The Michigan Court of Appeals affirmeBetitioner's convictions in an unpublished
opinion. Salter, 2012 WL 832801, at *1, 5. Petitioner subsequently filed an application for leave
to appeal in the Michigan Supreme Court, rajsthe same claims he raised in the Michigan
Court of Appeals. The Michigan Supreme Court denied the application because it was not
persuaded that the questions preskisteould be reviewed by the CouPeople v. Salter, 819
N.W.2d 573 (Mich. 2012) (table).

Petitioner then filed the instant habeastmetiwith this Court and a motion to hold the
case in abeyance while he exhausted his state @uedies with respect to additional issues.
Dkts. 1 and 3. The Court granted Petitioner's moéind ordered that the case be stayed. Dkt. 6.

Petitioner filed a motion for relief from judgment in the state trial court, raising the
following claims:

|. Defense counsel was constitutionall\efiective for his failue to investigate

police procedures, his failure to file aepral motion for police officer notes, and

his failure to substantiatiefendant’s primary defense.

Il. Defense counsel was constitutionakeffective for his unreasonable choice of

trial strategy which was to base defendant’s defense around the admittance of

evidence that he should have known was inadmissible.

lll. Defense counsel was constitutionally ineffective when he failed to request a
continuance or mistrial imesponse to the prosecutor's misconduct of disclosing



statements of the defendant after the dgémt had already testified under direct
examination.

IV. Appointed appellate counsel was catgionally ineffectivefor his failure to
raise the ineffectiveness of trial counsel on direct appeal.

The trial court denied the motion for religbom judgment. It found that review of
Petitioner’s claims was barred by Michigan GoRule 6.508(D)(3) because Petitioner had not
shown “good cause” for failing to raise the claiors direct appeal, or & “actual prejudice”
would result by a failure to reviehis claims. Dkt. 14-14, at 2-6.

Petitioner then filed an application for leaweeappeal in the Michan Court of Appeals,
but it was denied with citation to Rule 6.508(Pkople v. Salter, No. 322284 (Mich. Ct. App.
Aug. 22, 2014). Petitioner applied for leave fipeal this decision ithe Michigan Supreme
Court, but it was alsaenied under Rule 6.508(Dipeople v. Salter, 863 N.W.2d 64 (Mich.
2015) (table).

Petitioner then filed his amended petition witiis Court as well as a motion to lift the
stay. Dkt. 10. The Court granted the motidgespondent filed a responsive pleading, and
Petitioner filed a reply. The cass now ready for decision.

.

28 U.S.C. § 2254(d)(1) curtails a federal caurgview of constitutional claims raised by
a state prisoner in a habeas @cfiif the claims were adjudicated the merits by the state courts.
Relief is barred under this section unless s$tate court adjudication was “contrary to” or
resulted in an “unreasonable applicatiohaéarly established Supreme Court law.

“A state court’s decision is ‘contrary to. .. clearly establishedwaif it ‘applies a rule
that contradicts the governing law set forth ing&me Court cases]’ or if it ‘confronts a set of

facts that are materially indistinguishabfeom a decision of [the Supreme] Court and



nevertheless arrives at a resulffetient from [this] precedent.’Mitchell v. Esparza, 540 U.S.
12, 15-16 (2003) (per curiam) (quotidglliamsv. Taylor, 529 U.S. 362, 405—-06 (2000)).

“[T]he ‘unreasonable applicatid prong of the statute permits federal habeas court to
‘grant the writ if the state court identifiesethcorrect governing legarinciple from [the
Supreme] Court but unreasonably applies that principle to the facts’ of petitioner's case.”
Wigginsv. Smith, 539 U.S. 510, 520 (2003) (quotikglliams, 529 U.S. at 413).

“A state court’s determination that a claiacks merit precludes fexdg habeas relief so
long as ‘fairminded jurists could disagree’ tre correctness of the state court's decision.”
Harrington v. Richter, 562 U.S. 86, 101 (2011) (quotigrborough v. Alvarado, 541 U.S. 652,
664 (2004)). “Section 2254(d) reflects the viewatthabeas corpus is a guard against extreme
malfunctions in the state criminal justice systems, a substitute for ordinary error correction
through appeal. . . . As a condition for obtainindpdws corpus from aderal court, a state
prisoner must show that the gtatourt’s ruling on the claim b&y presented in teral court was
so lacking in justification that there was an error well understood and comprehended in existing
law beyond any possibility for fairminded disagreemeHftrington, 562 U.S. at 103 (internal
guotation omitted).

1.
A.

Petitioner first claims that his jury wasot drawn from a fair cross-section of the
community because only two of the fourteen jarserving on his jury were African-American.
This claim was raised in the state courts intleter's direct appeal, dnthe Michigan Court of
Appeals found that Petitioner did not satisfy hisden of showing that any under-representation

of African-Americans in his jury venire was attributable to systematic exclusion.



Petitioner now concedes that the claim is without m&e¢. Dkt. 16, at 1. He states,
“[t]his claim was added to Petitioner’s petitidor the sole purpose of allowing this Court to
examine how weak it was when appellate counsel raisettitAccordingly, the Court deems
the issue waived. Sdeates v. Chappell, 2014 U.S. Dist. LEXIS 46394, *38 (N.D. Cal. Apr. 2,
2014).

The claim is nevertheless without merit. The Sixth Amendment, which guarantees trial by
jury, forbids racial discrimination in the selectiof jurors and requirethe jury venire from
which the trial jury is selected to represent a “fair cross-section of the commubutyefi v.
Missouri, 439 U.S. 357, 364-65 (1979). To establish im@rfacie violation of the fair-cross-
section requirement, a criminal defendant naliw that (1) the group allegedly excluded is a
“distinctive” group in the community; (2) the group was not fairly represented in the venire from
which the petit jury was chosgand (3) the under-regsentation resulted from a systematic
exclusion of the group in éhjury selection procesBuren, 439 U.S. at 364. A petit jury does not
need to precisely “mirror” the racial compositiohthe community in which it sits in order to
pass constitutional musteifaylor v. Louisiana, 419 U.S. 522, 538 (1975). “The Sixth
Amendment guarantees only the opportunity formmasentative jury, nca representative jury
itself.” Ambrose v. Booker, 684 F.3d 638, 645 (6th Cir. 2012).H& focus, therefore, is on the
procedure for selecting juries, andt the outcome of that proceskd”

The Sixth Circuit held ilAmbrose that a habeas petitioner must challenge the entire pool
of prospective jurors from which his jury isasvn, not just the venire present in his courtroom.
684 F.3d at 645. “[T]he composition of one panelsdoet indicate whethex fair cross-section
claim exists.”ld. Because Petitioner did not provide the state courts (or this Court) with any

evidence that the pbmf jurors from which his vené was drawn contained an under-



representative number of Africgkmericans, he completely faill to demonstrate a necessary
predicate of his claim. Accordingly, the state ¢@djudication of his claim did not constitute an
unreasonable application of ddiahed Supreme Court law.

B.

Petitioner's second claim aste that his trial was rendered fundamentally unfair in
violation of due process when the prosecutoledato disclose to defense counsel that it
possessed a recording of a jailhouse phone call made by Petitioner.

First, to the extent that Petitioner is clangpithat the prosecutorolated state discovery
rules, he is not be entitled to habeas religfis‘ivell settled that there is no general constitutional
right to discovery in a criminal caseSadler v. Curtin, 682 F. Supp. 2d 807, 818 (E.D. Mich.
2010) (citingWeatherford v. Bursey, 429 U.S. 545, 559 (1977))Jnited Sates v. Presser, 844
F.2d 1275, 1281 (6th Cir. 1988)). A claim that a prasacviolated state dcovery rules is not
cognizable in federal habeas reviewcause it is not a constitutional violaticgee Lorraine v.
Coyle, 291 F.3d 416, 441 (6th Cir. 2002ge also Friday v. Sraub, 175 F. Supp. 2d 933, 940
(E.D. Mich. 2001).

Petitioner's federal due @cess claim cannot be supteat by clearly established
Supreme Court law. A prosecutor’'s failure to disclose evidence constitutes a denial of due
process “where the @lence is material eithéo guilt or to punishmenirrespective of the good
faith or bad faith of the prosecutiorBrady v. Maryland, 373 U.S. 83, 87 (1963). There is no
violation, however, if the defendant knew should have known about the information in
guestion, if the information was available to hirmfranother source, or if the information is not
exculpatory.Carter v. Bell, 218 F.3d 581, 601 (6th Cir. 200@ope v. Bell, 161 F.3d 320, 344

(6th Cir. 1998).



Here, Petitioner presumably knew of the estaénts he made during the calls himself and
could have shared that information with defense cou@eHicks v. Collins, 384 F.3d 204,
220-21 (6th Cir. 2004) (finding no violation tife due process right enunciatednady where
inculpatory statements the petitioner made tocgolvere not disclosed prior to trial). Moreover,
the information was not exculpatory. The prosecuatsked Petitioner if héold his girlfriend
during a call not to discuss diseof the case over the phone. Dkt. 14-7, at 37—42. Nothing in the
call was exculpatory in nature. Accordingly tiRener’'s second claim dgenot provide a basis
for granting habeas relief.

C.

Petitioner’s third claim asserts that Hisal was rendered fundzentally unfair in
violation of due process when the videotagetement of Alicia Bihop was destroyed by the
police.

The Michigan Court of Appealgjected the claim as follows:

Defendant argues that his right teedarocess of law was violated because
the police failed to presenee video recording of Biep’s interview. The record
discloses that defense counastl the prosecutor both lead for the first time at
trial that Bishop’s police interview waecorded, but the recording was no longer
available because pursuant to departmemtatedure it was overwritten before
any request to have the recording davaded was made. Because defendant did
not request any relief at trial based on féikure to preserve the video recording,
this issue is unpreserved. Accordingly, a@view is limited to plain error
affecting defendant’s substantial righPeople v. Kowalski, 489 Mich. 488, 505
(2011).

The government's failure to preserve potentially exculpatory evidence

violates a defendant’s due process rightie defendant can show bad faith on

the part of the governmenirizona v. Youngblood, 488 U.S. 51, 57-58 (1988)
[string citations omitted];People v. Antsey, 476 Mich. 436, 460-461 (2006).
Here, defendant has not shown that the police acted in bad faith when they failed
to preserve the video recording of Bishepiterview. There is no indication that

the police intentionally odeliberately destroyed thedeo recording of Bishop’s
interview. Instead, the record indicates that recordings of police interviews are
automatically overwritten after 10 to ldays if no request is received to
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download a specific recording. Because request for Bishop’s interview was
received within that time period, thédeo recording of her interview was
automatically overwritten. A mere shawg that evidence has been routinely
destroyed pursuant to a pglidoes not generally estalblishat the police acted in
bad faith.People v. Petrella, 126 Mich. App. 745, 753 €B3), aff'd 424 Mich.
221 (1985); see alsBeople v. Johnson, 197 Mich. App. 362, 365 (1992) (“the
routine destruction of taped . . . [maad); where the purpose is not to destroy
evidence for a forthcoming trial, does not mandate reversal.”),Paode v.
Albert, 89 Mich. App. 350, 353 (1979) (“The pesint inquiry . . . is whether the
action of . . . [the police] in ‘discdng’ the tape-recaled confession was
performed in bad faith or for the@urpose of destroying evidence for a
forthcoming trial.”). There kag no evidence of bad faiih this case, defendant
is not entitled to relief.
Salter, 2012 WL 832801, at *3.
Though the state court discussed and deniedlthm under the “plaierror” standard, it
is etitled to defemece under § 2254(dFleming v. Metrish, 556 F.3d 520, 532 (6th Cir. 2009);
see alsd-razier v. Jenkins, 770 F.3d 485, 506 (6th Cir. 2014) (&, J., concurring in part and
concurring in judgment) (opining thRteming “makes clear as day that a state court’s plain-error
review of an issue may receive AEDPA deference when the state court addresses the merits of
the federal claim”).
TheBrady rule discussed above extends to evideheg is not suppssed but is altered
or destroyedSee California v. Trombetta, 467 U.S. 479, 489 (1984). For such evidence to meet
the standard of constitutional materiality,‘must both possess an exculpatory value that was
apparent before the evidence was destroyed, anflsaech a nature that the defendant would be
unable to obtain comparable evidemgeother reasonably available mearid.”at 488—89.
However, the failure of police to presereidence that is only potentially useful for a
defendant is not a denial of due process wf lamless the defendantrcahow bad faith on the

part of police.Arizona v. Youngblood, 488 U.S. 51, 57-58 (1988). When the state fails to

preserve evidentiary material which is only “patially useful” to the defendant, the defendant



must show: (1) that the government acted in bad faifhiling to preservehe evidence; (2) that

the exculpatory value of the evidence was apparent before its destruction; and (3) that the nature
of the evidence was such that the defendamtldvbe unable to obtain comparable evidence by
other meanavionzo v. Edwards, 281 F. 3d 568, 580 (6th Cir. 2002) (citations omitted).

A habeas petitioner has the burden of establishing that the police acted in bad faith in
failing to preserve potentially exculpatory evidence. Bedcum v. Burt, 276 F. Supp. 2d 664,
683 (E.D. Mich. 2003) (internal ctians omitted). The mere factaththe police had control over
evidence and failed to preserve it is insufficidmt,jtself, to establish bad faith, nor will bad faith
be found in the government’s negligent failure to preserve potentially exculpatory evidence.
“The presence or absenckbad faith by the police for purpasef the Due Process Clause must
necessarily turn on the police’s knowledge ofekkeulpatory value of the evidence at the time it
was lost or destroyedYoungblood, 488 U.S. at 56.

Petitioner’'s claim was reasdrlg adjudicated by the staturts because he failed to
show that the police acted iné&aith when they destroyed thé@eotaped statement that only
had potentially useful materialPetitioner's conclusory afi@tions regarding the alleged
destruction of potentially exculpatly material fail to establish that the police, in bad faith,
destroyed any evidence with knowledgfeits exculpatory value. Sedalcum, 276 F. Supp. 2d
at 683. Petitioner asserts that the police erdakedrecording to cover up coercive interview
tactics. But Bishop denied thatyasuch tactics were employed. #ial, she maintained that she
initially downplayed Petitioner'sole in the shooting only becaishe witnessed the murder, and
Petitioner was still othe street. Dkt. 14-4, at 26-28, 33-35, 50-55, 76—77, 85-88, 112.

Petitioner’s claim also fails because his eatibn that the Bishop’s videotaped statement

might contain exculpatory or impeachmematerial is entirely speculative. Seeited Sates v.
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Jobson, 102 F. 3d 214, 219 (6th Cir. 1996). “WhergHgre is no indication that there was
anything exculpatory’ about dgoyed evidence, due process has not been violatdd.”
(quotingUnited Sates v. Braggs, 23 F.3d 1047, 1051 (6th Cir. 1994%ccordingly, Petitioner is
not entitled to relief witlrespect to this claim.

D.

Petitioner’s fourth claim asss that his trial counsel waineffective for a number of
reasons. He contends that his attorney failegiresent an alibi defense. He argues that his
counsel failed to investigate Detroit Police Depemt policies to substtate his claim that the
videotape was deliberately dested. And he claims that histarney should have moved for a
mistrial when the prosecutorsdgiosed the existee of Petitioner'secorded jaliouse call. These
claims were presented to the state courttnguPetitioner’s post-conviction review proceeding.
Respondent contends that revievb&red with respect to the clairhecause Petitioner failed to
show cause and prejudice for failing to raise these claims in his appeal of right, as required by
Michigan Court Rie 6.508(D)(3).

For the doctrine of procedural default to gpg@ firmly established state procedural rule
applicable to the petitioner’s claim must existgddhe petitioner must have failed to comply with
that state procedural ruléilliams v. Coyle, 260 F.3d 684, 693 (6th Cir. 2001). In addition, the
last state court from which the petitioner sougdview must have invoked the state procedural
rule as a basis for its decision to rejeetiew of the petitioner's federal clainColeman v.
Thompson, 501 U.S. 722, 729-30 (1991).

Michigan Court Rule 6.508(D)(3) providegbat a court may not grant relief to a
defendant if the motion for relief from judgmtealleges grounds for Iref which could have

been raised on direct appeal, absent a shoefiggod cause for the failure to raise such grounds
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previously and actual prejudigesulting therefrom. For purpes of a conviction following a
trial, “actual prejudice” means that “but foretlalleged error, the defdant would have had a
reasonably likely chance of acquittal.” MICET.R. 6.508(D)(3)(b)(i).

The Supreme Court has noted that “a pdocal default does not baonsideration of a
federal claim on either direct or habeas revisless the last state couendering a judgment in
the case ‘clearly and expressly’ states itmjudgment rests on the procedural b&tdrris v.
Reed, 489 U.S. 255, 263 (1989). If the last statairt judgment contains no reasoning, but
simply affirms the conviction in a standard ordée federal habeas coumust look to the last
reasoned state court judgment rejecting the federal claim and apply a presumption that later
unexplained orders upholding thedgment or rejecting the sanstaim rested upon the same
ground.Ylst v. Nunnemaker, 501 U.S. 797, 803 (1991).

The Michigan Court of Appeals and the Mgdin Supreme Court rejected Petitioner’s
post-conviction appeal on the gralthat “the defendant has failed to meet the burden of
establishing entitlement to relief under MCR 6.508(Dhese orders, howexedid not refer to
subsection (D)(3) nor did they mention Petitiondegure to raise these claims on his direct
appeal as their rationafer rejecting his post-conviction claimBecause the form orders in this
case citing Rule 6.508(D) are ambiguous as to hdrethey refer to procedural default or a
denial of post-conviction relief on the merits, tirders do not “clearlyral expressly” state that
the judgment rests on a procedural bar. Geiémette v. Howes, 624 F.3d 286, 291 (6th Cir.
2010). This Court must “therefore look to thetlaeasoned state coupinion to determine the
basis for the state court’s rejection” of Petitioner’s cldom.

In the present case, the Wayne Circuit €qudge, in rejecting Petitioner’s motion for

relief from judgment, ruled that Petitioner haddd to satisfy the good cause or actual prejudice
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requirements of Rule 6.508(D)(3). See Dkt. 14dt42-6. Because the trial court judge denied
the petitioner post-conviction relief based on pinecedural grounds stated in Rule 6.508(D)(3),
Petitioner’s fourth claim iprocedurally defaulted. Sdeory v. Jackson, 509 F.3d 284, 292-93
(6th Cir. 2007)see also Howard v. Bouchard, 405 F.3d 459, 477 (6th Cir. 2005).

In all cases in which a state prisoner llefaulted his federal claims in state court
pursuant to an independent and adequate stateguiral rule, federdhabeas review of the
claims is barred unless the prisoner can demoasgigtter (1) cause for his failure to comply
with the state procedural rule and actual pregidlowing from the violation of federal law
alleged in his claim, or (2) that a lack of fealehabeas review of the claim will result in a
fundamental miscarriage of justice. Seluse v. Bell, 547 U.S. 518, 536 (2006). The
miscarriage-of-justice exceptianay only be met in an “extraordinary” case where a prisoner
asserts a claim of actual innocerizased upon new reliable evidentg. A habeas petitioner
asserting a claim of actual innocenmust establish that, in light of new evidence, it is more
likely than not that no reasdole juror would have found petitioner guilty beyond a reasonable
doubt.ld. (citing Schlup v. Delo, 513 U.S. 298, 327 (1995)).

Petitioner has shown no cause for his failuio comply with the Michigan state
procedural rule. The only arguable basis for causeld be appellate coualks failure to raise
these claims on direct appeal. $hvards v. Carpenter, 529 U.S. 446, 451 (2000) (noting that
“in certain circumstances counseiiseffectiveness ifailing properly to preserve the claim for
review in state court will suffice” to establish caudn order to constitute cause for a procedural
default, however, counsel’s performance musbamh to ineffective assiance of counsel under
the Sixth Amendment, or must in itself amount to an independent constitutional tdaim.

Petitioner has failed to demonstrate that his appellate counsel was ineffective for omitting the
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defaulted claim. To requireppellate counsel to raise eveppssible colorable issue “would
interfere with the constitutionallyprotected independence obumsel and restrict the wide
latitude counsel must have making tactical decisions&rickland v. Washington, 466 U.S.
668, 688 (1984). As the Supreme Court recently hasreeg, it is difficult to demonstrate that
an appellate attorney has violated the pemnfoice prong where the attorney presents one
argument on appeal rather than anotBerth v. Robbins, 528 U.S. 259, 289 (2000).

Finally, Petitioner has not presented any nesligble evidence to support an assertion
that a lack of federal habeas review of ti@m will result in a fundamental miscarriage of
justice. SeeHouse, 547 U.S. at 536. Because Petitiones mot presented any new reliable
evidence that he is innocent of the crimesvitoich he was convicted, a miscarriage of justice
will not occur if the Court declines to review the merits of Petitioner’s procedurally defaulted
claims. Se&\olfe v. Bock, 412 F. Supp. 2d 657, 684 (E.D. Mi&@@06). Petitioner’s fourth claim
is therefore barred from review.

E.

Finally, Petitioner has filed multiple motions seeking to expand the record in support of
his claim that the police delibeedy destroyed the videotaped intiew. He seeks to show that
police department policy dictatékat the police retain the tafmnger than they represented was
the case at trial. See Dkts. 15, 17, and 20. The Court, howevearéady determined that the
state court adjudication of thidaim did not involve an ueasonable application of Supreme
Court law. InCullen v. Pinholster, 563 U.S. 170 (2011), the Sepne Court held that where
habeas claims have been decided on their mergtate court, a federal court’s review under 28
U.S.C. section 2254(d)(1)—whether the statmurt determination was contrary to or an

unreasonable application of established federstanust be confined to the record that was

-14 -



before the state court. 563 U.S. at 181-82. Adiogly, Petitioner is noentitled to expand the
record with new materials.
V.

Federal Rule of Appellate Procedure 22 progitleat an appeal of this decision may not
proceed unless a certificate of appealabili@@A”) is issued under 28 U.S.C. § 2253. Rule 11
of the Rules Governing Section 2254 Proceedings negwires a district court to “issue or deny
a certificate of appealability when it enteréinal order adverse to the applicant.”

A COA may be issued “only the applicant has made a siangial showing of the denial
of a constitutional right.” 28 U.S.®& 2253(c)(2). When a districburt denies a habeas petition
on the merits of the claims pesged, a certificate magsue if the petitioner demonstrates that
reasonable jurists would find thesttict court’'s assessment of tbenstitutional claims debatable
or wrong.Sack v. McDaniel, 529 U.S. 473, 484 (2000). In thissea the Court concludes that
reasonable jurists would not débdhe Court’s conclusion th&etitioner’s claims do not merit
relief. Therefore, the Court grna certificate of appealaiy. The Court will also deny
Petitioner permission to proceed on appeal in forma pauperis because an appeal cannot be taken
in good faith. 28 U.S.C. § 1915(a)(3).

V.

Accordingly, for the foregoing reasons,

It is ORDERED, that the petition for a writ diabeas corpus, ECF No. 1pDENIED.

It is furtherORDERED that Petitioner's motion to expand the record, ECF No. 20, is
DENIED.

It is furtherORDERED that a certificat®f appealability iDENIED.
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It is further ORDERED that permission to procedd forma pauperis on appeal is

DENIED.

Dated: September 28, 2016 s/Thomakudington
THOMASL. LUDINGTON
Lhited States District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on September 28, 2016.

s/Kelly Winslow for
MICHAEL A. SIAN, CaseManager
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