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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

MICHELLE VAN BUREN, Personal Representative
for the ESTATE OF WILLIAM REDDIE, deceased
and WILLIAM REDDIE,
Plaintiff, CaseNo. 13-cv-14565
V. Honorabl@homasL. Ludington
CRAWFORD COUNTY, CITY OF GRAYLING,
JOHN KLEPADLO, and ALAN SOMERO,
in their individual and official capacities,

Defendants.

/

ORDER SANCTIONING DEFENDANTS FOR SPOLIATION OF EVIDENCE,
GRANTING IN PART AND DENYING IN PART DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT, DENYING PLAI NTIFF'S MOTION FOR DEFAULT
JUDGMENT, DENYING PLAINTIFF'S MO TION FOR SUMMARY JUDGMENT, AND
DENYING AS MOOT PLAINTIFF'S MOTION FOR RECONSIDERATION

On August 3, 2016, an opinion and order waterd addressing e¢hparties’ cross
motions for summary judgment and determiningt jlidgment for Defendants should be entered
based on the evidence thpresented to the Court. Howeventry of judgment was withheld
pending an evidentiary hearing based on PlaistéBsertion that Defendants spoliated evidence.
ECF No. 84. That evidentiary hérmg was held on September 14, 2318ovember 10, 2018,
and November 28, 20F6Based on the testimony offeredthé hearing and ¢hbriefing by the
parties, Plaintiff Michelle Van Buren’s motidar sanctions will be granted, Defendants’ motion
for summary judgment will be granted in parigePlaintiff's motion for summary judgment will

be denied. The evidence corrofi@s Plaintiff's contention #t Defendants spoliated audio

! Evid. Hearing Tr. I, ECF No. 108.
2 Evid. Hearing Tr. Il, ECF No. 114.
% Evid. Hearing Tr. lll, ECF No. 115.
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evidence, and accordingly at trial the jury will ipstructed that they are to presume that the
missing evidence would have favored Plaintiff unless the presomigtrebutted by evidence to
the contrary.

l.

A.

Plaintiff Michelle Van Buren filed this sués personal representative of the estate of
William Reddie on November 1, 2013. Defendant @tyGrayling is a municipality located in
Crawford County, which is also aféedant. Deputy Sheriff John Klepa8ilof the Crawford
County Sheriff's Department and Officer Alan Somesbthe Grayling Police Department were
also named as defendants. In the complaint, B{zen alleges that Defendants’ use of excessive
force and failure to properly train their officers resulted in William Reddie’s death. The
allegations surrounding Mr. Reddsedleath are summarized iretG@ourt’s Augus8, 2016, order.
ECF No. 84. That statement of facts will be adopted restated fully herein. For clarity, a brief
overview of the allegations will be given.

Because Mr. Reddie is deceased, all allegatiregarding what transpired in his
apartment come solely from the testimony & dificers and care workers who were present at
the time. On February 3, 2012, Defendants Sonaerd Klepadlo respondeto reports of a
potential domestic violence incident at Mr.dge&’s home. The officers found no evidence of
domestic violence, but, after questioning Mr. Redahd searching his apartment, the officers
discovered that Mr. Reddie had been using meamguin his home. Sometold Mr. Reddie that
he would be reported for using marijuanafiont in his minor child, despite Mr. Reddie’s

indication that his son was sleeping in anotheom at the time he smoked the marijuana.

* Klepadlo is the individual who fatally shot Mr. Reddie.
® Somero was present at the scene but did not fire tHesfat Plaintiff's claim regarding Somero is that Somero
did not prevent the use of @ssive force by Klepadlo.
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Naturally enough, Mr. Reddie was upsdering his convergn with the officers. Klepadlo Dep.
at 45, ECF No. 68, Ex. A. Based on that repGtild Protective Servicesgisited Mr. Reddie,
who admitted to smoking marijuana but reflis® consent to removal of his son. Child
Protective Services sought and obtained atcorder to remove Mr. Reddie’s son. Somero,
Klepadlo, and two Child Protective Services ca@kers went to Mr. Reddie’s apartment to
effectuate the removal.

Upon seeing the officers, Mr. Reddie immediptpicked up his son and retreated into
the apartment. He repeatedly told the officeeswould not allow them to take his son. The
officers and care workers followed Mr. Reddie ifig apartment, where the situation quickly
escalated. The officers testifiecatiMir. Reddie was fivéo ten feet away from them, separated
by a coffee table. They furthdestified that Mr. Reddie vgaplaying loud music and they
believed he was prepag himself to fight.

Defendant Klepadlo testified that he drew his Taserpamoted it at Mr. Reddie. Around
the same time, the care workers removed Mr. Reddie’s son from the apartment. Soon after
Klepadlo drew his Taser, one of the carerkeos shouted that Mr. Reddie had a knife. In
response, Klepadlo holstered his Taser and tiswandgun. The officers tdged thatthey told
Mr. Reddie to drop the knife, btie did not do so. Mr. Reddiegh came out from behind the
coffee table. The officers testify that they tdd. Reddie they would shodfthe did not comply
with their orders.

According to the officers, Mr. Reddie rath his hands to shoulder height and moved
towards the officers (described as a “lunge”). Klépdidled at Mr. Reddiewho died instantly.

The only living witnesses to the eventshin. Reddie apartment are Somero, Klepadlo,

and the two care workers. The taginy of those four witesses is consistent. Based in large part



on that testimony, and because Plaintiff had nisedasufficient other evidence to cast doubt on
that testimony, the Court cdnded on August 3, 2016, that sunmnaudgment for Defendants
was appropriate pending resolutiontioé evidence spoliation claims.

B.

Plaintiff's motion for spoliation sanctions, ECNo. 57, arises from the dispute about
whether audio recordings of the events leadmd/r. Reddie’s death exist. Officer Somero’s
vehicle was equipped with audio/visual redogdequipment on the day in question. Defendants
later provided the Michigan State Policesimgle compact disc, purportedly containing the
recordings from the incident. The state pelifound that the compact disc was unreadable.
Because Defendants did not produce any of the rezpi@stdio or visual files, Plaintiff filed a
motion to compel access to Defendant City of Gngys computers to search for audio or visual
recordings of the incident. ECF No. 44. @pril 15, 2015, the Courbrdered Defendants to
allow Plaintiff’'s consultant, Ed Primeau, to iresp the City of Grayling’s computer system. ECF
No. 51.

Mr. Primeau visited the Grayling Polid@epartment on May 15, 2015, in accordance
with the Court’s April 15, 2015, order. PrimeaupRat 4, ECF No. 85, Ex. E. Upon arriving,
Mr. Primeau was informed that the computer eyshad been replaced subsequent to Reddie’s
death, resulting in the destruction of all storediatvisual data which wsanot transferred to the
new system.d. Despite this setback, Mr. Primeauwatited a Grayling Police Department
employee to search the new computer ftevant data under Mr. Primeau’s supervisilah.The
search revealed a number of videos recordem fn vehicle identifiedis GPDO1 on February 3,
2012 and February 6, 2012. Although Mr. Primeauftedtthat the Grayling Police Department

employees who were present stated that ikfet Somero was in GPDO1 on the day of the



incident, Primeau Dep. at 29, ECF No. 85, ExEvid. Hearing Tr. Il at 124, 127, ECF No.
115, Defendants contend that Defendant Somwas in GPDO02 and that no contrary
representations were ever ma8eeDef. Resp. Supp. Br. At 13; feért Aff. at 1, ECF No. 73,
Ex. 6; Baum Aff. at 1, ECF No. 73, Ex. 8; Evidearing Tr. Ill at 148. The parties now appear to
agree that Defendant Somero was in Graylolice car number twagentified as GPD02, on
the day of the incidenBeePI. Supp. Br, at 5, ECF No. 85; D&esp. Supp. Br. At 13, ECF No.
88. Further, the metadata on the otherwise iradggercompact disc indicates that the missing
files originated from GPDOZ2.

At the time of the incident, the Grayling IRe Department had a verbal policy that
officers were to record all ieractions with a citizen. Baulbep. at 30-31, ECRo. 85, Ex. A.
Although Officer Somero’s car wasjuipped to record both audand video, Defendants assert
that the car could not have captured videdhaf encounter with MrReddie given the car’s
location in the parking lot. Def. Resp. at 5, ER&. 62. Plaintiff does notpgear to contest that
representation. Accordingl the primary issue is whether andio recording of the altercation
with Mr. Reddie was created and, if so, whappened to the audides after Mr. Reddie’s
death. A secondary issue is wihat Klepadlo’s vehicle was equbed with recording equipment
on the day in question.

C.

Defendants suggest that a bizarre series ofseresulted in the failed attempt to maintain
the SD card that was the memory device for thecudhi system, the subsequent failed effort to
transfer or burn the information on the SD carthscompact disc, and the absence of any other
electronic or physical records tiie audio/visual recordings k@ during the Reddie incident.

Upon review of all evidence presented, thument cannot reasably be accepted.



1.

At the time of the Reddie shooting, GrayliRglice Department vehicles were equipped
with recording systems sold and maintainedPbgVision Video Systems. Evid. Hearing Tr. IlI
at 5-6. The system included an in-car video camera and a lapel microjgth@i€28. The lapel
microphones would start recording wharbutton on the mike was activateéd. At that point,
the microphone would record until it was turra@tior until the battery was depletdd. In 2012,
ProVision sales literature represented thia¢ lapel microphones would record audio for
approximately 1500 feet if unobstrudtand about 500 feet if obstructéd. at 22—23.

Each Grayling Police officer was assigree®D card which plugged into the ProVision
recording system in the vehicdmd saved the recordings. Evidearing Tr. | at 34. Typically, a
Grayling Police Department officer would eject 8 card from the vehiclat the end of his or
her shift. Evid. Hearing Tr. Il &3. The SD card would then be inserted into a SD card reader.
Id. At that point, the recordingles would be accessible on the computer. The officers would
have the choice of directly bung the files from the SD card toGD or saving the files to the
computer hard driveld. at 55. According to Grayling Police Department officer Amanda
Clough, she would typically review the recordings for significant incidents to determine if the
audio and video were “of useld. at 67, 75-78. In other wasd Officer Clough would only
review the recordings for incidés during her shift that she cdmded were important and would
only save the recordings if the aotliisual files were intelligible. Somero also testified that, after
a shift, he would reviewthe recordings to determine which ones he wanted to save and file. Evid.
Hearing Tr. | at 41, 62. If the officers chose nos#éwe recording files, they were simply left on
the SD card. The officer would use the samecaml for the next shift, and eventually the old

files would be overwritten by new recordingg. at 62.



Somero testified that the in-car video @min his vehicle was working around the time
in question.ld. at 11. However, he testified that thedio recording functionality “had been
problematic.”ld. According to Somero, the audio recording was hit or miss; sometimes it would
work and sometimes it would not. There was no way to know if the recording system had
captured a given incident until the filesneelayed at the end of the shifi. at 29-30. Officer
Clough was sharing a vehicle thviSomero, on alternate dsif during the time period in
guestion. Evid. Hearing Tr. Il at 49. She testiftedt the system was “more miss” than hit and
that she never obtained aaydio from the lapel microphoniel.’

Chief Baum testified that there were “operational issues” with the ProVision sy$stems.
at 72. When asked what those issues wehgef Baum stated that he did not knda.. When
asked if he had reviewed any documents or recordhe past three years that might refresh his
memory about those issues, he stailetave not reviewed any of thatld. When asked if
records of those issues might é»as all, he stated “I don’t psonally have records of that, no.”
Id. When asked if there might be any other pera/ith records of the equipment issues, Chief
Baum stated “I don’t know that themeuld - - that there would be anyd.

2.

Somero testified that, on the day of the Rediiooting, he activatdds recording device
prior to both visitswith Mr. Reddie. Evid. Hearing Tr. | 412, 34. Somero aldestified that he
believed the in-car video was working but not the audioat 15. After Mr. Reddie was fatally
shot, Somero remained at the apartmkehtat 36. Once additional officers arrived, Somero was
assigned to guard the apartment dadr.During the approximately forty-five minutes Somero

was securing the scene, he did not return to his vehitl&ventually, Grayling Police Chief

® Notably, Officer Clough also testified that she wouldesgecordings only if therwas audio of the incideree
id. at 53.
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Baum told Somero to report to the GrayliRglice Department and await questioning by the
Michigan State Police (MSPI). Somero drove his vehicle, by himself, back to the department.
Id. at 37. He testified that he followed normabgedures for handling the SD card: he removed
the card from the system, gatkd his other equipment, and set everything down on his office
desk.ld. Somero denies ever moving the SD card ddf ttesk and particularly denies putting the
card into a computerd. at 38. Somero waited alone in his office for an unknown period of time.
Id. at 63. Somero testified that he was ini@med by the MSP and began writing his statement
that eveningld. at 39. According to Someywhen Chief Baum and the MSP detective arrived to
interview him, he informed Chief Baum that the SD card was prdseat. 64. Somero testified
that he does not remember whether he handeddhd to the Chief or simply referred to the
presence of the cartd. Regardless, Somero téed that he physicallyffurnished the card to
Chief Baum.ld. at 65.See alsoSomero Dep. at 157-59, ECF No. 85, Ex. B. According to
Somero, he has not seen the &dd since that evening. Evidearing Tr. | at 65. He further
testified that he never talked &my other person about the SD cadddat 44—45.

Chief Baum’s account of events is differafe testified that he does not have “memory
of exactly how” the post-incident events occurrell.at 84. However, he diassert that “I did
not make a copy of it because | didt have the knowledge to do thad: Chief Baum further
stated that he did not know what happened t&heard and that he did not have a memory of
ever seeing itld. When asked if he ever handled it,i€Baum said, “Not that | remembeid.
When asked if he had ever represented ttat card had been givelirectly to the MSP,
Chief Baum denied any knowledgef making that representationd. at 84-85. At the
evidentiary hearing, Chief Baum was asked whetihe SD card should i@ been handled with

a proper chain of custodid. at 89. He admitted that it should have been and that leaving the SD



card lying on a desk would vite chain of custody principlelsl. He also admitted that, to the
best of his recollection, the SD card was in Grayling Police Department custody when taken out
of Somero’s vehicleld. at 90.

Detective Rick Sekely was the investigating MSP detechikeat 125. He testified that
he received a compact disc which purportedintained the recordingsom Somero’s car on
March 1, 2012, twenty-seven dagfier the Reddiel®oting occurredld. at 126. Detective
Sekely was never given the SD card and ndisaussed the SD card ¢ty his investigationld.
at 126-27. Detective Sekely requeséecopy of the recordings fro@hief Baum on the night of
the shootingld. at 127. He testified that, when questioned about the recordings, both Chief
Baum and Somero stated tilagre would be no audio, but tHate'll see if there’s video” Id.
at 128. Detective Sekely also testf that Chief Baum told him that the manufacturer helped the
department download the SD card to the comgact Evid. Hearing Tr. Il at 38. ProVision has
no records of doing so and Defendants have notgedvany other substarti@n for this theory.

The conflicting stories regarding who had gession of the SD card is reflected in
Defendants’ counsel’s represditas regarding the SD card. Defendants’ Surreply to the
Motion for Summary Judgmefithey stated that “it is undisputéiht, after the incident, Officer
Somero gave the SD card from his assignddcle to Chief Baum.” ECF No. 98. However, on
January 29, 2015, Defendants’ Counseht a letter to Plaintif§ counsel which represented the
following:

Chief Baum advises me that OfficerrBero never downloaded the information

from the SD Card into the Grayling Ra#i Department computer. Rather, when he
spoke to the MSP detectives and ttesked about the video, Officer Somero

" Detective Sekely did not investigate independently to confirm that the audio recording equipment in Somero’s
vehicle was nonfunctionald. at 129.

8 This sequence of briefing was ordered by the Court in the August 3, 2016, order which concluded that summa
judgment for Defendants was appropriate pending régolof the evidence spoliation claims. ECF No. 84.
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retrieved the video in théorm of the SD Card from his vehicle and gave it
directly to the MSP detectives. The &lard is no longein our possession.

Letter Regarding Subpoenas, ECF No. 85, Ex. D.

According to Detective Sekely, he asked &copy of the recordings from Somero’s
vehicle during his initial investigation dahe shooting. Evid. Hearing Tr. | at 12Detective
Sekely did not receive the recordings,tie form of a compact disc, until March 1, 2d%2.
According to Detective Sekely, Chief Baumntacted him when the disc was availalie. at
138. Detective Sekely traveled the Grayling Police Departmeand picked up the compact
disc along with some paper repotis. Detective Sekely is unsure if Chief Baum came out to
greet him.ld. Several days later, Detective Sekely tried for the first time to play the files on the
disc. Id. He was unable to get the files to pladgspite trying several different computer
programsld. at 139. Detective Sekely then emailed Chief Baum and asked if a special program
was needed to view the fildg. at 141. Chief Baum did not respond, and Detective Sekely never
followed up.ld. The identity of the person who buththe compact disc remains unknown.

3.

The SD card is not the only missing evidence. The computer that Grayling Police
Department officers used to download ®BP cards was replaced after the inciddédt.at 92.

Chief Baum was unable to remember exacthemithe old computer was replaced with a new
one.ld. at 123. Plaintiff sent a “Notice to Preserve Evidence” to the Grayling Police Department
on April 13, 20121d. at 97. When presented with the do@mat the evidentiary hearing, Chief
Baum denied any memory of receiving the documientiowever, he did adit that the notice

contained the police deparént’'s correct addreskl. Chief Baum admitted that he might have

° Chief Baum does not remember who he talked to asdbee and did not recognizetBetive Sekely in courtd.

at 120.

19 Metadata contained on the compact disc indicates that the disc was not burned until February 28, 2012, almost
four weeks after the shoognHearing Tr. Ill at 44.
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received the notice and indicatdétdht it might be “in the file.1d. at 123. The Court then asked,
“what do you mean it could be in the file? Dopbu know today whether it is in the file®d.
Chief Baum admitted, “I did not pull the file prior to coming todalg” The Court inquired:
“Have you ever pulled the file before coming todai®’at 124. Chief Baum pdied: “It's been

a number of years since I'teoked at that file.Id. at 124.

When the evidentiary hearing was continuecesal weeks later, the Court again inquired
whether the Grayling Police Department was regmgsg that it had never received the notice to
preserve evidence. Evid. Hearing Tr. Il at 6fdhelants’ counsel respordi€’l’'m sorry to say
that | can’'t answer that right nowknow what he testified to. . And if he lookedhe didn’t tell
me whether he found it or not. Vépecifically have not talked abotitat since te date of our
last hearing.'ld. at 7. The Court then directed Defendarcbunsel to ask Chief Baum about the
issue.ld. After doing so, Defendants’ counsel made tbllowing representain: “[T]he City of
Grayling has no record of receiving - - and, agaon’t have the actual paper in front of me
that was alleged to have sent to them. ThexeleaFreedom of Information Act request from Mr.
Trainor’s office dated March 26th, 2012d.

Although the Defendants were unsure whexactly, the old computer where the SD
cards were downloaded was replaced, the coenght Grayling Polic®epartment now uses
has two folders containing files from the oldmuuter. Evid. Hearing Till at 82, 144. Those
folders are entitled “OIdPC” and “Old Computer.ld. at 82. Those folders were created in
September 2012, which indicates that the old compuaerstill functioning at that time, at least.
Id. at 82, 144. As discussed below, those foldersiot contain the missimgcording files from

Somero’s car.
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The Grayling Police Department has also subsequently replaced the ProVision system
with a new recording system. Evid. Hearing [Tat 116. Significantly, Chief Baum testified that
the new recording system was chosen, at legstiit) because it did away with officers handling
their SD cardsld. at 117. Chief Baum also stated theg decided to replace the ProVision
system because of the previously mentib(leut not specified) technical issués. at 104—-06.
When asked if the decision to replace theesyshad anything to do with the Reddie shooting,
Chief Baum responded “[t]hat Ha lot to do with that iident and other incidentsld. When
asked if the department had experienced oigmres with officers handling SD cards, Chief
Baum replied: “We had a couple that wésst . . . or misplaced, | should said’

4.

Based on the missing SD Card, unreadatmenpact disc, and replaced computer,
Plaintiff sought a court order permitting entry @ntity of Grayling property to search the
Grayling Police Department computer for reangs from the Reddie shooting. ECF No. 44. The
Court granted that motion to compel in part. ECF No. 51.

Pursuant to that court ondePlaintiff's expert Edward J. Primeau visited the Grayling
Police Department in May of 2015. Evid. Hearifg Il at 80. According to Mr. Primeau, when
he arrived at the police department, he g that he could not touch the computer.at 83.
Rather, Caleb Eifert, an IT professional associated with the Grayling Police Department, insisted
on being the one to input commands into the compideat 83—84. However, Mr. Primeau
acknowledges that he was abledipect Mr. Eifert to search fospecific keywords, was able to
take snapshots, and was otherwise alloteecbnduct the search to his satisfactionat 84—85.
Mr. Primeau retrieved 92 files which were dhteéebruary 3 and February 6, 2012. Each file

contained an audio/visual recording fromvehicle identified as GPDO1, but none contained
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audio of the shootindd. at 88. According to Mr. Primeau, @hBaum and Mr. Eifert told him
that Somero was in GPDO1 on the day in questhn32—83. Defendants strongly contest that
point now.SeeDef. Post Evid. Brat 5, ECF No. 1165ee alsd?l. Supp. Br, at 5, ECF No. 85;
Def. Resp. Supp. Br. At 13, ECF No. 88. RegardIbbs Eifert testified, and Plaintiff does not
appear to dispute, that the saparameters would have returredtdaudio/visuakecordings for
the date in question, regardless of the vehiacéy were from. Evid. Hearing Tr. Il at 170. In
other words, Mr. Primeau was unable to find aegordings from Somero’s car regarding the
Reddie shooting. Mr. Primeau fadimo audio problems or otherfdets in the 92ecordings
from GPDO1 made in early FebryaEvid. Hearing Tr. Il at 89-90.

5.

During the evidentiary hearing, witnessestifeed about the operation of the ProVision
system and interpreted the metadata found omtherwise inoperable corapt disc. Plaintiff's
expert, Edward Primeau, has worked in the auitleb surveillance field for over thirty years.
Id. at 62. In that time, he praléd audio/video authenticationdaenhancement services, as well
as evidence recovery servicés. at 63. At the evidentiary hearing, Mr. Primeau explained that
although the compact disc provided to the M&B not contain any wio/visual files, it
contained “metadatald. at 65. According to Mr. Primeau, ta€ata is “information about the
file such as when it was createlde system it was created on, théedawas created, the size of
the file.” Id. at 66. This metadata can be fowsing special software progranig.

The compact disc provided to the M8&nhtained fourteefixspf files.” Id. at 69. These
files act as a kind of directpror playlist: they point towals the location of the underlying

audio/visual recordingdd. These .xspf files are generatedtbg VLC Player software, a media
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player used by the Grayling Police Departm@end. at 71. According tdr. Primeau, .xspf files

are created through a multi-step process. Fastaudio/visual file must be accessed on a
computerld. at 72. Second, the file must be opened in the VLC Pl&yerhird, a playlist file

had to be created via the VLC Playramed by the user, and then savddMr. Primeau was
able to recover metadata contained in thef.Xdes which provided information about the
underlying but now missing audwgual recording filesld. at 72. First, he explained that each
of the 14 .xspf files were renamed by a used contained “Reddie” in the filenanmd. at 72—

73. He further testified that theetadata indicated that eadtording was exactly five minutes
long*? and that all fourteen recortdjs were created on February 3, 20#i2at 73. The metadata
also revealed that the recordings were fGRDO02. In summary, Mr. Primeau testified that the
metadata showed that fourteen audio/visuabmdings, which were each five minutes long, were
made on February 3, 20112. at 74. Those recordings were then opened in the VLC Player and
fourteen playlist files were creatdd. Those playlist files, but ndahe actual audio/visual files,
were then saved to the compacadihat was provided to the MSE. When asked to confirm
that the metadata proved that audio/visual rengsdexisted at some point in time, Mr. Primeau
explained that VLC Player would hbe able to make or save the playlist files unless there was
an audio/visual fileld. at 75—76. In order to have functiong)iVLC Player must open an actual

audio/visual file.ld. However, he admitted several times that there was no way to know

1 Mr. Primeau later provided additional information about the software: VLC Media Player is “a software program
that interprets audio and video information from a digital format into an analog format so that you could see it and
hear it.

2 Mr. Primeau testified that all of ¢hProVision recordings he recovered or reviewed metadata for were five
minutes in lengthld. at 112. He postulated thatnew recording was automatically initiated every five minutes to
prevent the recording of the entire ingidlérom being lost if a certain sém of the recording became corruptéd.

at 113, 130. When asked if this feature would safeguard against some kinds of human error—speeificailyg

the SD card from the computer before all the files hadHed burning to the CD—he a&gd that all files which had
finished downloading would remain on the G@.at 113-14.
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conclusively whether the recordings made iis hstance contained thovideo and audio or
only video.ld. at 116, 140.

Mr. Primeau further testified that, if a arswas attempting to burn audio/visual
recordings from an SD card to a disc, loading files in VLC Player is both unnecessary and
“clunky.” Id. at 76. Instead, a user could simply ingag SD card into the computer, insert a
blank disc, and directly copy the files fralme SD card or computer to the dikt. When asked
what the use of the VLC Player idited to him, Mr. Primeau opined:

It indicates to me that the operator tbfs process was very knowledgeable of

taking data, putting it onto a computerdabeing able to open it and view it in a

player, that wasn't the Pro-Vision playerdasave it as a playlist file, and create a
name for it to help organize all of the content.

Id. at 78.

Mr. Primeau also testified that Grayling Police Department officers sometimes utilized
the simple two step approach rather thanecessarily using the ProVision softwdde.at 85—
86. During his search of the Grayling Police Dépant computer, Mr. Primeau found evidence
that, on December 5, 2012, an individual loggdd {Dfficer Somero’s amunt “created a video
disk by dragging and dropping files from an SD dartiis computer and then from the computer
onto a compact discld. at 86. As already mentioned, Mr. Primeau recovered 92 recording files
from GPDOl1 when he searched tBgayling Police Department computdd. at 132. He
testified that none of thfiles were .xspf files, meaning ththe person who downloaded the files
did not use the VLC Player to transfer the files.

Mr. Primeau was asked why an individualuhb choose to use VL®@layer to transfer
recordings from an SD Card to a compact didcat 87. He explained # using VLC Player
was “pretty much unnecessary,” and that the @afsons he could thinkere “to rename the

files” or “view the files.”Id.
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Detective Wesley Smitfialso testified at # evidentiary hearing. He confirmed that the
metadata on the compact disc indicated thatesme had to affirmatively name the underlying
audio/visual files.ld. at 39. He also provided several pibée reasons why the compact disc
might include the .xspf pointer files but not the actual recording files: equipment failure, operator
error, or intentional deletionld. 41-43. He admitted that the .xspf files indicated that
audio/visual recording files had existed at some point, meaning that equipment failure was an
unlikely explanationld. at 43. At least, the exence of the pointer filesdicated that there was
not a complete failure of the recording systemebigve Smith further testified that, after talking
with two other MSP computer spialists, he concluded thateuserror was the most likely
explanation for te missing filesld. at 51-52. When asked how hencluded that user error was
the likely explanation, Detective Smith explairtadt, given the metadata on the disc, equipment
failure was unlikelyld. at 56. He further opined that intentional deletion was unlikely because
there were better ways tosiey data than to creatiee .xspf pointer filedd. at 58.

6.

The witnesses who testified about the rafien of the ProVision and VLC Player
systems agree that some files (in this case xg@ files) are saved onto the computer when a
compact disc is burne&eeEvid. Hearing Tr. lll at 31-32, 47-48, 52, 121. Even if the user does
not affirmatively save the recording files to thenputer hard drive, the files will be saved in the
computer’s temporary directory ipr to burning the compact distd. Although files in the
temporary directory are not automatically savey the computer (and thus are eventually
overwritten), computer experts eafrequently able to recovdiles stored in the temporary

directory. Id. at 48, 54. However, because the files in the temporary directory were not

13 Detective Smith leads the MSP’s internet crimes office.
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transferred to the Grayling Police Departmemigsv computer, there is no way to recover any
remaining fragments that might have existed on the old compaitat.54, 95-96.
D.

Defendants contend that Deputy Klepadie&hicle was not equipdewith an operable
recording system on the date in gtien. Def. Resp. Supp. Br. at 8-8ee alsdSekely Supp.
Rep. at 1; Wakefield Dep. ai—22, ECF No. 85, Ex. F.

When questioned at the evidentiary hegyi Sheriff Wakefield explained that the
Crawford County Sheriff's officehad consistently experiencgmoblems withthe recording
systems in use at the time of the Reddi@dent. Evid. Hearingat 103-105. The recording
system utilized VHS tapes which wererstd in the back of the vehiclil. Sheriff Wakefield
explained that, because the poh@hicles would consistently ile over rough, dusty roads, the
systems would constantly breakl. Commonly, the eject button on the VHS casing would
become stuck, thus preventing tfécer from retrieving the tapeéd. at 105, 107.

Klepadlo testified that, on the day oktReddie shooting, his kiele had a nonfunctional
recording system in the trunkl. at 79. Specifically, the eject than was broken, thus preventing
removal of the tapdd. at 96. Klepadlo stateddhthe system would no¢cord because the tape
was not removable, but did noxmain why the inability to reteve the tape resulted in an
inability to record audio and video in the firsapé. Klepadlo explained that his car was towards
the end of its working life and thus “was ragming to be gettindixed or repaired.”ld. at 81.
Klepadlo further stated that, because theesystvas nonoperational, lveould not have been
wearing a lapel mike in the day in questitzh.at 88.

According to Sheriff Wakefiel, the recording system in Klepadlo’s car became, to the

best of his recollection, inoperablnear the end of January 201d8. at 111. He also
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acknowledged that the system might have baeparable for longer than that if Klepadlo had

not reported the problend. at 111-12. In 2011, an eject button on a recording system in one of
the Sheriff Department’s vehicles was repaire-3 Mobile Repair Record, ECF No, 85, Ex. J.
When asked why only one repair record exist8heriff Wakefield gplained “we just had
numerous problems with [the recording systerasf when they broke down, we just didn’t use
them anymore, because | knew | was in the process of trying to procure some money to buy new
systems.’ld. at 107.

Sheriff Wakefield further testified that hgersonally checked the recording system in
Klepadlo’s vehicle the evening of the Reddie shootldgat 112. He represented that he told
Rick Sekely, the Michigan State Police intigator, that the recording system was not
functioning. Id. at 114. He denies telling Detective Sekely that Klepadlo’'s vehicle nots
equipped with a recording systefd. at 115. Detective Sekely tdged, however, that Sheriff
Wakefield informed him that Klepadlo’s vehicthkd not have a recordingystem at all. Evid.
Hearing | at 130. Detective Seketld not ask to personally insgt Klepadlo’s vehicle, and
Sheriff Wakefield did notigggest that Sekely should. at 133—34; Evid. Hearing Il at 114.

On April 13, 2012, the Crawford County Siigs Department received a notice to
preserve evidence related to the Reddie shodwrgl. Hearing Il at 116. The vehicle Klepadlo
was driving on the day in question is no longer in use. The current whereabouts of the car and
recording system are unknown, Wsieriff Wakefield testified @t the recording system was
likely “melted down and used for something else by nawd."at 128. Sheriff Wakefield was
unable to provide the date, even approximatelyen the vehicle was decommissioned and the
recording system was destroyéduit suggested that it was unlikely that it happened before the

notice to preserve evidence was receilddat 120. Despite that admission, Sheriff Wakefield
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also testified that he did not make an eftortetain the vehiel and recording systend. at 127.
He acknowledges that maintaiginthe broken equipment, gsroof that the system was
inoperable, might have been important, but stétetl “once | realizedthe system] was broke,
honestly it meant nothing to me after thad’at 128-29.

I.

As a preliminary matter, Defendants argtmat sanctions ar@ot appropriate under
Federal Rule of Civil Procedure 37 because ithiat does not govern préifjation destruction of
evidence. Plaintiff contends that she is iseeking sanctions under dexal Rule of Civil
Procedure 37. Pl. Suppl. Reply.Bat 1, ECF No. 92. However,elCourt has the discretionary
power to sanction for eviden@poliation independent of Fedefule of Civil Procedure 37.
Adkins v. Woleves54 F.3d 650, 652 (6th Cir. 2009).

To justify spoliation sanctions, Plaifithas the burden of demonstrating:

(1) that the party having control oveethvidence had an obligation to preserve it

at the time it was destroyed; (2) that the records were destroyed “with a culpable

state of mind”; and (3) thdahe destroyed evidence was “relevant” to the party’s

claim or defense such that a reasonahkr of fact could find that it would
support that claim or defense.

Beaven v. U.S. Dep't of Justja@22 F.3d 540, 553 (6th Cir. 2010) (quotiRgsidential Funding
Corp. v. DeGeorge Fin. Corp306 F.3d 99, 107 (2d Cir. 2002)).

An obligation to preserve evidence arisdsen the party “'should have known that the
evidence may be relevant to future litigatiorByrd v. Alpha All. Ins. Corp518 F. App’x 380,
384 (6th Cir. 2013) (quotinBeaven 622 F.3d at 553)See alsdross v. Am. Red Crqo$67 F.
App’x 296, 303 (6th Cir.) (upholdindenial of spoliation sanctiontsecause defendant lost the
evidence prior to learning of the potential lajsurhe culpability element is satisfied if the
evidence was destroyed knowingly or negligerlgaven 622 F.3d at 554 (quotingesidential

Funding Corp, 306 F.3d at 108). There is no requirement that the destruction occur with the
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intent to breach a duty to preserv@. Finally, destroyed evidenas relevant to the moving
party’s claim or defense if the party makésome showing indicating that the destroyed
evidence would have been relevant to the contested isdde (fuoting Kronisch v. United
States 150 F.3d 112, 127 (2d Cir. 19988lthough the party seekinganctions may “rely on
circumstantial evidence to suggese thontents of destroyed evidenced:. at 555 (quoting
Byrnie v. Town of Cromwell, Bd. of Edu243 F.3d 93, 110 (2d Cir. 2001)), the evidence must
be sufficient for “‘a reasonableer of fact [to] find thait would support that claim.’Td. at 554
(quotingResidential Funding Corp306 F.3d at 107).

.

Because Plaintiff is making a separafliation claim against Defendants Crawford
County and Deputy Klepadlo than she is mgkiagainst Defendants City of Grayling and
Officer Somero, the Defendants must be analyzsghrately. Plaintiff argues that Defendants
City of Grayling and Officer Somero should banctioned because the Defendants failed to
retain the original recording files or create@mpact disc containing ¢hrecordings. Plaintiff
also argues that Defendants Crawford Couwartgd Deputy Klepadlo sluld be sanctioned for
spoliation because they either failed to prege and turn over the recordings from Deputy
Klepadlo’s car or because th@nored necessary repairs. Pupp. Reply. at 7. Both sets of
Defendants utilized different recording systeamsl neither set of Defidlants had access to the
other’s system.

A.

The majority of Plaintiff's argument for spation sanctions focuses on the compact disc

provided by Defendants City ddrayling and Officer Somero alh included metadata but no

actual recordings. Accordingly, that argument will be analyzed first.
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1.

The initial question is whether the City Gfayling and Officer Somero had control over
the evidence and a duty to preserve it. Therebeamo dispute that Defendants had an obligation
to preserve any potential redings of the circumstancegading to Mr. Reddie’s death.
Defendants’ current position is that it did nmetceive the notice to preserve evidence which
Plaintiff sent several weekafter the incident. Based on i€h Baum’s testimony at the
evidentiary hearing, however, there is reasonskepticism about that representation. If, as
Chief Baum nonchalantly represented, he has regtewed the file containing documents
relevant to the Reddie incident for several yetimsn perhaps the department simply misplaced
or forgot about the notice. Regardless, Defersladimit that they did receive the Freedom of
Information Act request which Plaintiff semt March 2012. If nothing else, that document
provided clear and unmistakabtetice that Plaintiff was consading litigation in connection
with the shooting and death.

Even if Defendants had not received eithefaeptthey would stilhave had an obligation
to preserve audio/visual recordings of theating. When police officers are involved in a fatal
shooting, investigation of the ents should be expected. Head, involved parties knew that
there would be an investigatiamto whether the officers involved in the shooting used excessive
force, and the possibility of Mr. Reddie’s estate bringing suit ralsst have been anticipated.
Police officer recording devices exist, in large paractly for situations like this one, where the
officers involved in the fatal shooting are the only withesSeePeschel v. City Of Missoula
664 F. Supp. 2d 1137, 1145 (D. Mont. 2009) (reasoniag“the obvious inherent value of the

video recording” is that it wodlhave allowed the jury to determine whether excessive force was
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used without reling solely on witness testimony).Given the gravity of the situation, the
Defendants had a manifest duty to ensure that any poteatatding of the incident was
preserved.

Likewise, the City of Grayling and Officedomero both had control over the recording
system and SD Card. As discussed above, there is conflicting testimony regarding who
downloaded the information on the SD Card arahsmitted the files to the Michigan State
Police. However, there is no dispute that OffiSemero ejected the SD card from the recording
system in his car. Even if Officer Somero was thet one to download theard’s contents to the
Grayling Police Department comgutand then burn the disc, had control over the evidence at
perhaps the most crucial moments: duringl ammediately after itscreation. Even under
alternative theories, like the gposition that Officer Somero riued the SD card over to Chief
Baum or that Chief Baum then worked with Pro-Vision represéative to download and
transmit the data, the City of Grayling clearly had control over the evidence during the transfer
and download process. And Somero’s testimonybéistees that he spent a significant period of
time alone with the SD card. Parties can be halie for evidence spoliation even where they
were not personally responsible for the loss of the evideBee. Adkins692 F.3d at 505
(collecting cases). Despite promulgatingvesal different theods, Defendants cannot
conclusively state who took custody of tl® card, where the SD card is now, or who
downloaded the SD card to the compact disc. $hadl game cannot be reasonably accepted. If

Defendants’ argument was adoptédwould incentivize police gmrtments to store evidence

14 Defendants argue thRescheis legally and factually distinguishablersti Defendants argubat the decision in
Peschelwas based in part on Federal Rule of Civil Procedure 37. Although the c@®asdheldoes consider Rule

37 in making its determination, the court’s reasoning is instructive regardless of the basis for the sBrstibet.

is factually analogous because it involves a claim for excessive force brought against police officers where a
recording of the incident existed but was lost. Defendagiseathat there is no proofaha recording ever existed

here, but the rationale regarding ende spoliation sanctions outlined Reschelis instructive regardless. More
importantly, there is conclusive proof, discussed below, that a recording of sonakdkénxast.
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carelessly and maintain minimal records. Deferglaatinot avoid responsibility for their failure

to preserve what is potentially the best evieof what occurred iMr. Reddie’s apartment by

disclaiming knowledge or records. Plaintiff shaatisfied her burden oéstablishing that

Defendants City of Grayling and Officer Soméyad control and possession of the evidence.
2.

The next question is whether Defendants lost or destroyed the evidence with a culpable
state of mind. As already teblished, negligence is sufficient to justify sanctiddsaven 622
F.3d at 554 (quotingesidential Funding Corp306 F.3d at 108). Defenats argue extensively
that Plaintiff has not provided evidence whittows that Defendants are culpable in the loss or
destruction of the recording. That is inacdaraThe testimony at the evidentiary hearing
established the following facts.

Somero triggered the recondj system prior to entering Mr. Reddie’s apartment. The
metadata on the compact disc provided to the MSP indicates that several recordings which
contained audio or video (or mtwere made by the recordisgstem in GPD02 on the day in
guestion. The metadata further shows thatdbmpact disc was wed on February 28, 2012.
Evid. Hearing Tr. Il at 70. Thenetadata does not indicate ether the recordings included
audio from the lapel microphone. Detective Seketuested copies of threcording files within
several days of the shooting. Defendants hawe provided an explanation for the delay in
burning and providing the disc to the MSP. Likee, Defendants have nexplained where the
SD card was during those three weeks or whoteedlig burned the disc. However, Chief Baum
testified that he did not have the technical knowledge to copy an SD card. Evid. Hearing Tr. | at
84. Thus, a recording existed at one point aed@hayling Police Departméhad possession of

the SD card containing those files for several weeks.
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Defendants argue that the recording couldhaxe contained audio of the incident, but
that assertion is inaccurate. Both Somero and Chief Baum have consistently represented that
Somero’s lapel microphone was not working on the afathe incident, but they have presented
no additional evidence of that assertion. Deferglaave produced no rapaecords or requests
for repairs. At the time of th shooting, ProVision’s sales litgure represead that lapel
microphones would record audio at distances ofoup00 feet even if olimicted by buildings.
The testimony of Somero, Chief Baum, and €dfi Clough is insufficient to establish that
Somero’s lapel microphone recorded nothing, especially considering Somero’s testimony that
the lapel microphone sometimes did work.

Further, the metadata on the disc indic#ttes the files were opened through VLC Player
and renamed to include “Reddie” in the title..NRrimeau testified that using VLC Player is
unnecessary if the user is simprying to download the files onto a disc. Rather, loading an
audio/visual file in VLC Players useful only if the user isenaming the files or viewing the
files. Here, it seems highly likely that whoeverrted the disc also viewed the recordings. If the
user already knew which files were connectétth whe shooting, then there would be no reason
to open them in VLC Player and rename th&ather, the user could have simply burned the
files directly to the disc (the easier amgparently typical method used by Grayling police
officers). Opening the files with VLC Player is thaisly necessary if the user needed to view the
recordings. Given that likelihood,dHailure to properly burn the awdvisual files to the disc is
especially troubling. Perhaps the user mistbkatopied only the .xspf files and not the
audio/visual files to the disc. But it seeragceedingly unlikely that the Grayling Police
Department did not confirm thaéite disc contained the recordifiges before turning the disc

over to the MSP, muchde discarding the SD card.
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Officers might be careless when burning discshie context of a relatively immaterial
incident. But this situation involved a fatahooting which the MSP was investigating.
Defendants contend that the sequence of ingligbevents—the broken equipment, missing SD
card, improperly burned disc, replaced computer, and absence of repair records—are the result of
negligence, not purposeful desttion. But the simplest explatian for the missing recordings,
taking all evidence into account, deliberate spoliation. Eveifi Defendants were merely
negligent (and there can be no dotiiatt Defendants’ behavior eeded mere negligence, even
if it does not rise to inteional misconduct), negligence is enough to justify sanctidhsshort,
the most reasonable conclusion is that Defated&omero and City of Grayling destroyed the
missing evidence with a culpable state of mind.

3.

Finally, the recording evidence that was losswelevant to Plaintiff's claims. An audio
recording of the incident with Mr. Reddie wdube especially helpfilbecause the only other
witnesses are the officers and social workel® were present at the shooting. Because the
officers are defendants in thisase, they do not furnish ampartial perspective on what
occurred.See Peschel v. City Of Missoulé664 F. Supp. 2d 1137, 1145 (D. Mont. 2009)
(reasoning that “the obvious inhatesalue of the video recordingg that it would have allowed
the jury to determine whetharxcessive force was used mout relying solely on witness

testimony). An audio recording of the encountauld easily resolve many of the questions

!> Defendants argue that: “the City did not have a culpatsite of mind, especiallgonsidering: (1) that it was
understood that there was no recording from Somero’s lapel mike; and (2) the City produced to the MSP what it
believed was a copy of the SD card, but later learned that it had simply made eatestior.” Pst-Hearing Br.

at4, ECF No. 116. The first argumeist addressed above. Defendantosel argument isikewise inaccurate.
Besides improperly copying the SD caitkfendants also failed to back up the SD card and then lost the SD card
itself. This blatant disregard for chain of custody ather evidence protectioprocedures far exceeds mere
“technical errors.” Defendants’ argument would also require the Court to believe that Defatidaris test the

disc before giving it to the MSP and disregards the fact that Chief Baum did not respond wherneD8atly

asked why the disc was inoperable.
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about Mr. Reddie’s death, inding whether Mr. Reddie was complying with officer
instructions, whether Mr. Reddie was acting lgeltently, and whether anyone shouted that Mr.
Reddie had a knife.

Defendants argue that the missing recording feuld not be relevant because the audio
recording was not working and, alternativebgcause the system would not have recorded
accurately considering the distance and obstructropairing the signal. But Somero testified at
the evidentiary hearing that the audio recording worked sometfnivees further testified that it
was impossible to know whether audio had bemsorded until the files were reviewed on a
computer. But he denies ever opening or reingwhe recordings of the shooting. Defendants do
not argue that Mr. Reddie’s apartment was furthan 500 feet from Somero’s vehicle, which is
the distance ProVision indicated that its systeould record through olisictions. Somero also
testified that he switched thmicrophone on before the shooting.ushit is reasonably likely
that audio of the shooting was recorded. For thason, Somero’s and Chief Baum’s confidence
now and at the time of thehsoting that no audio was reded is more than puzzling.
Unfortunately, the missing files makes it impossity confirm whetherwalio was recorded. If
the audio/visual files on the SD card had been preserved, determining whether the lapel
microphone worked would have been simple. ifhear recording, which Defendants admit was
recorded, would either contaithe lapel microphone audio @rould only contain the in-car
audio.SeeEvid. Hearing Tr. Il at 58.

In the August 3, 2016, opinion and ordeoncluding that summary judgment for
Defendants was appropriate (withholding entry of judgment peling the evidentiary hearing

on evidence spoliation), the Court emphasized that Klepadlo could reasonably have believed that

16 Officer Clough testified that the lapel microphone never worked in GPD02. But no records of repair reqaests hav
been produced. Further, Officer Clouggstified that she always required help to download files from SD card to a
compact disc. Evid. Hearing Tr. Il at 56-57 eSfiso admitted to not being “tech savvgl”
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Mr. Reddie was armed. Plaintifanticipating that argument, asserted that Mr. Reddie was not
armed during the crucial moments because thée kmas found, closed, almost six feet away
from his body. Plaintiff furthespeculated that MReddie dropped the knifgfter being ordered
to do so. The Court rejected that argumeagsoning that the knife’positioning was also
consistent with Mr. Reddie dropping the knife after he was shot. The Court continued:

[E]lven assuming both of Plaintiff'soaclusions about the knife in Reddie’'s

apartment—that Reddie did not possessit that it was always closed—are true,

they do not affect the result in this caBeddie’s actual poss&on of the knife is

not relevant, based on the facts asytlexisted in Reddie’s apartment, to

determining whether Deputy Klepadlo used a constitutionally reasonable amount

of force. That is because a reasonable officer in Deputy Klepadlo’s position

would believe that Reddie had a knifechuse [one of the @kvorkers] shouted

that he did and he would have had no abtlityerify that fact before being faced

with a rapidly developing situation.

August 3, 2016, Op. & Order at 9, ECF No. 84.

The recording from Somero’s car would/Bgotentially provided unbiased and incisive
evidence regarding the most @t and contested facts in thdase. It might have revealed
whether someone actually shouted that Mr. Reeddid a knife. If no one did, then Klepadlo
would not have had a reasonable basis for ialieMr. Reddie was armed. The recording might
also have indicated whether the officers comtieahMr. Reddie to droghe knife. If Mr. Reddie
responded to the officers (pepdsaby denying that hbad a knife, or comiming that he had
dropped the knife), those words might have bemorded. The recordinmight also undermine
(or corroborate) Defendants’ testimony that Mr. Reddie plaging loud music and acting
belligerently. If a recording was found whiclrtained audio evidence of this type, serious
guestions about the validity dfie testimony given by the Defemdaofficers and care workers

would be raised. And, because the testimgiwen by the Defendants would no longer stand

unrebutted, summary judgment woulot be entered for Defendants.
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Accordingly, the missing recording would haween highly relevarb Plaintiff's claims.
SeeKounelis v. Sherrer529 F. Supp. 2d 503, 519 (D.N.J. 2008) (“In a case of one person’s
word against the word of anothe¢he unbiased eye af surveillance camarwould lend a great
deal of credibility to one side version of the events.”};aJocies v. City of N. Las Vegdso.
2:08-CV-00606-GMN, 2011 WL @30331, at *2 (D. Nev. Apr. 28, 2011) (holding that the
missing videotape was relevant, even though élyikvould have shown only a portion of the
altercation, becaus@ “could have potentially assistedthe jury” in understanding what
happened) (emphasis added).

Because all three elements of BBeaventest are met, sanctions for evidence spoliation
will be imposed against Defendants City of Grayling and Somero. The form of those sanctions,
and the interrelation between the sanctioms the outstanding motions for summary judgment,
will be discussed below.

B.

Plaintiff argues that sanctions against thgy ©f Grayling and Smero are justified on
alternative grounds because those Defendantswaliccomply in good faith with the Court’s
April 15, 2015, discovery ordekFirst, Plaintiff argues that ¢hDefendants did not allow Mr.
Primeau to physically inspect the computeroedered by the Court. Second, Plaintiff argues
that Defendants misled Mr. Primeau regardinbether certain recordings were from Mr.
Somero’s vehicle. Regardless of whether Riffis representations are accurate, sanctions are
not necessary.

Testimony at the evidentiary hearing é&dithed that CalebEifert, a technology
consultant for the Grayling Police Departmephysically input commands at Mr. Primeau’s

direction during the search. Neitheefendants nor Mr. Primeau argimat Mr. Eifert refused to
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comply with Mr. Primeau’s directions or otlngse hindered the search. In one instance, Mr.
Eifert input broader search criteria than directed, but Mr. Primeau acknowledged that Mr.
Eifert's search would have encompassedirdtbrmation sought by MrPrimeau’s originally
requested search terms. Pldirtias not provided any evidence thlaey were prejudiced by the
way the search was conducted.

There is a factual dispute regarding whetBdief Baum and other City of Grayling
employees told Mr. Primeau that Someroswa GPDO1 on the day in question. Even if
Defendants informed Mr. Primeau that thecardings came from Officer Somero’s car,
Defendants have since clarified which car €dfi Somero drove on the day in question and
which car the recordings came frogeePl. Supp. Br, at 5, ECF No. 8bef. Resp. Supp. Br. At
13, ECF No. 88. There is no evidence that anyefadformation that might have been conveyed
to Mr. Primeau during the search prejudiced RifhirAll parties now agree that Somero drove
GPDO02 on the day of the shooting. The parties atgee that Defendants do not have possession
of the recordings from GPDO02 on that dayyAmnisrepresentations me by Defendants during
the search have had no impact on Plaistiffase. Defendants will not be sanctioned for
noncompliance with thedirt’s April 15, 2015, order.

C.

Plaintiff also argues thapsliations sanctions arjustified against Defendants Crawford
County and Klepadlo. Plaintiff lsanot provided any evidenceathCrawford County or Deputy
Klepadlo had any access to the recording mgent in Officer Somero’s vehicle or were
involved in the alleged spoliath of the recordings on the coawg disc. Thus, Plaintiff's only
argument that Crawford County and Deputy Klepaatigaged in evidence spoliation is that they

did not turn over recordings frobeputy Klepadlo’s vehicle. Busheriff Wakefield testified at
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the evidentiary hearing thatahCrawford County Sheriff'sfbice had experienced continuous
problems with the recording systems installedhia car. Both Klepadland Sheriff Wakefield
testified that the system was inoglele on the day of the shootihgMore importantly, Klepadlo
testified that, because the system was nonfonalj he was not wearing his lapel microphone.
Plaintiff has not offered evidence to suggest ¢hegcording ever existed. Rather, Plaintiff argues
that Crawford County and Klepadlo spoliated evide because they failed to keep the recording
system in working order while installed and tttieh not retain possession of the equipment after
they replaced the recording system.

Plaintiff has not provided $licient evidence of wrongdoing undeither theoryto justify
spoliation sanctions. As regards Ri#f’s failure to repair theoryPlaintiff is effectively arguing
not that Crawford County failed fareserve existing evidence, lather that Crawford County’s
inaction resulted in no evidence being generate the first place. Although police officer
recording equipment is an important and hdlphnovation, Plaintiff ha offered no support for
the assertion that CrawfordoGnty was under an obligation todgethe recording system in
working order at all times. Parties have an obiayato preserve evidenace they learn it may
be relevant to future litigatiol8yrd, 518 F. App’x at 384, but they dmt have a duty to ensure
that relevant evidence is created in the first plaspgcially when the incident giving rise to the
litigation has not yet acurred. Plaintiff has not providegny evidence which suggests that
Crawford County’s decision to nammediately repair its recding equipment was made to
prevent Plaintiff from accessing relevant evidenAccordingly, Crawford County’s decision to

not repair its recordingquipment does not necesgtapoliation sanctions.

" Detective Sekely testified that Sheriff Wakefield tolchtthat there was no recordirequipment in the vehicle.
Sheriff Wakefield contends that he simply toldt@xive Sekely that the equipment was inoperable.
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Likewise, even though Crawford County lateplaced its recording system and did not
retain possession of the old equipment, spolaBanctions are not justified. Plaintiff has not
provided any evidence that even suggests Begtuty Klepadlo’s recoidg system contained
any relevant information. Crawford County hawereindicated that a recording of the Reddie
incident existed. Because Klepadlo was not wearing his lapel microphone, no such recording
could exist. Absent some evidence that tBeording system included relevant information,
Plaintiff cannot show that Crawford County chan obligation to preserve the replaced
equipment or that the decision to replace thaigment was made with “a culpable state of
mind.” Beaven 622 F.3d at 553. Accordingly, Crawfo@bunty and Deputy Klepadlo will not
be sanctioned for evidence spoliation.

Even though the actions of Crawford County and Klepadlo did not constitute evidence
spoliation under th&eaventest, the Court is concerned abtwb remaining subjects. First,
there is a factual dispute regarding whether iShéfakefield told Detective Sekely that there
was no recording system in Klepadlo’s caccérding to Detective &ely, Sheriff Wakefield
told him that there was no system and Detectidegaecorded that fadh his report. Detective
Sekely relied upon Sherif Wakefield's represgion and did not independently search the
vehicle. Klepadlo’s representation that fas not wearing a lapel microphone during the
shooting stands uncontested, se tlispute over what exactly [2etive Sekely was told is not
material. But the uncertainty regarding whether Klepadlo’s vehicle was equipped with a
recording system contributed tbe MSP’s investigation and presumably to its conclusion that
the shooting was justified. Second, Crawfordu@ty should have retained Deputy Klepadlo’s
vehicle. Sheriff Wakefield admitted that hidfice received the FOIA request and notice to

preserve evidence from Plaintiffs and then sgbeatly disposed of theecording system. Even
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if no recording was ever made, Crawford Cousttpuld have maintained possession of at least
the recording system to proveathit was inoperable. If Crawfd County had maintained the
evidence, it would have put itself above regtoas regards the spoliation allegations.

V.

Because Plaintiff has demonstrated that @ity of Grayling and Somero spoliated
evidence, the next question is athdegree of sanctions are ammiate. “District courts have
broad discretion to craft proper sancis for the spoliation of evidenceR&dkins v. Wolever
(Adkins 1) 692 F.3d 499, 503 (6th Cir. 2012) (citidglkins v. Wolever (Adkins JIp54 F.3d
650, 652 (6th Cir. 2009)). Spoliation sanctiomewd be tailored to serve both “fairness and
punitive functions.” Adking 554 F.3d at 652. Further, the severity of the sanction should
correspond to the party’s culpabilitigl. A party who is unable tproduce evidence because the
party intentionally destroyed it Wibe treated more harshly thanparty who lost the evidence
negligently. Appropriate sanctions camge from granting summary judgmeftdkins 554 F.3d
at 653, to imposing a rebuttable presumpticat the “missing evidese would favor the non-
spoliating party’ One Beacon Ins. Cov. Broad. Dev. Grp., Inc.147 F. App’'x 535, 541 (6th
Cir. 2005)), or simply instructinthe jury that they may infer ¢h*missing evidence would favor
the non-spoliating party.ld. The One Beacorcourt described the rebuttable presumption as a
“middle ground’ approach appropriate for tiggnt loss of evidence” and described the
inference instruction as a “partieuly mild sanction for spoliationd.

As discussed above, Defendsimictions exceed mere negligence. At best, Defendants
were remarkably reckless. At worst, Defendants intentionally destroyed evidence which might
have provided the only objective account of wheturred in Mr. Reddie’s apartment. If there

was no evidence other than the testimony provatetie evidentiary heig, entry of summary
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judgment for Plaintiff nght well be justified. Howevethe August 3, 2016, opinion and order
considered all of the available evidence of thenéy in Mr. Reddie’s apartment. In that order,
the Court concluded nainly that summary judgment should & entered for the Plaintiff, but
that summary judgment for the Defendants vegpropriate, pendinghe outcome of the
evidentiary hearing. Defendants’tans regarding the recording®fn Somero’s car suggest that
the recordings undermined Defendants’ themgyarding the shooting, but the unlawfulness of
the shooting has not been corstliely established. Given the sdmce of other evidence of
excessive force, summary judgment will not be entered for Plaintiff.

Rather, a rebuttable presumption that thestroyed recordings would have favored
Plaintiff will be imposed. The jurwill be instructed that Defendants destroyed the recordings
from Somero’s vehicle. The jury will be furthenstructed that Defendés bear the burden of
proving that the contents of the recordings wlonbt have favored Plaifft This sanction is
appropriate for two reasons. First, Sixth Citquiecedent describes the rebuttable presumption
sanction as a middle-ground in cases of negligestrutgtion of evidence. As already explained,
Defendants’ actions exceed mere negligence, imgdhat this sanction is, if anything, a more
modest remedy. Second, Defendants have repeaisaflyssed ignorance duog this evidentiary
dispute. Defendants purport bave no idea who took possessiorttad SD card, where the SD
card is now, who burned the disc, when the pot@r was replaced, when the ProVision system
was replaced, or whether the department recesvedtice to preserve ience. It is unclear
whether Defendants’ inability to answer so mamuestions is the result of grossly incompetent
recordkeeping or purposeful obfuscation. Whatlésr is that Defendasmishould not be allowed

to profit from the missing information. Acatingly, Defendants will bear the burden of
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persuading the jury that the redomgs would not have favoreddhitiff's theory of excessive
force.
V.

Several issues remain. The City ofafding and Somero arbeing sanctioned, but
Crawford County and Klepadlo did not spoliaeidence. Accordingly, #interaction of the
sanctions with Plaintiff's claims against Crand County and Klepadlo must be determined.
Additionally, the outstanding motions for summpajudgment must beresolved. Finally,
Plaintiff’s motion for reconsideration of ti@ourt’s August 3, 2016, order must be resolved.

A.

If the presumption that theecordings from Somero’s hiele would support Plaintiff's
claims is not rebutted at trial, then the jupuld reasonably find that Swro is liable for failing
to prevent the use of excessive for8eeFloyd v. City of Detroit518 F.3d 398, 406 (6th Cir.
2008) (explaining that an officarho fails to prevent the use efkcessive force can be held
liable when the officer had reason to knaxcessive force was being used and had the
opportunity and means to prevethe harm). Accordingly, granting Somero’s motion for
summary judgment would be unjustified. Furtheummary judgment cannot be entered for
Klepadlo. Klepadlo did not enga in evidence spoliation. Howayelepadlo was the officer
who fired the fatal shot. If the presumptiorattithe missing recordingiould have revealed
evidence supporting Plaintiff's claims stands, #&maljury finds against Somero, that conclusion
would necessarily involve a detamation that Klepadlo actedith excessive force. It would
further mean that the jury did not believe Klelgéslsworn testimony regarding what occurred in
Mr. Reddie’s apartment. The rebuttable presumption, in combination with Plaintiff's other

evidence of officer misconduct, thus raises a genissue of material fact regarding whether
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Klepadlo acted with excessiferce and whether Somero failéd stop that use of excessive
force. Summary judgmetainnot be granted for the individual Defendants.
B.

However, Plaintiff's only claim against thatZof Grayling and Crawford County is that
their policies, procedures, or customs reslli@ deprivation of Mr. Reddie’s constitutional
rights underMonell v. Dep’'t of Soc. $es. of City of New York436 U.S. 658 (1978). As
explained in the August 3, 2016, opinion and ordeltaintiff has not presented evidence that
any of the concerning behavieas the policy of either municipy.” ECF No. 84 at 21. Even if
the jury decides that excessiverce was used against MReddie, that conclusion would
establish only a singlecident of unconstituticad action by city and county employees. Because
a single incident does not by itself constitute an unconstitutional custom, the rebuttable
presumption will not create a material issuefadt as to whether the City of Grayling or
Crawford County violatetonell.

Although Plaintiff may argue that Defendantpparently longanding practice and
custom of ignoring needed repairs to recording equipment constititesel violation, there is
insufficient authority for that proposition. Indedzkbcause there is no constitutional requirement
that police departments utilize recording systeanfailure to repair existing systems can hardly
be unconstitutional. More importty, Plaintiffs Second AmendkComplaint does not allege
that Crawford County and theity of Grayling violatedMonell by not repairing their recording
systems.

Finally, Plaintiff coutl potentially argue that the temony at the evidentiary hearing
revealed a policy and practice the City of Grayling police oflestroying adverse evidence in

criminal investigations. However, the evidentiary hearing established only one instance of
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evidence spoliation, kit in several different stagesAnd Plaintiff's Second Amended
Complaint does not allege that the City of Grayling violatahell via a policy of evidence
spoliation. For those reasons, that claim is ndbreethe Court. But such a claim might exist,
especially if, as Chief Baum admitted at tiearing, SD cards were “misplaced” by Grayling
Police Department officers in otheases as well. Regardlessttiquestion cannde resolved
because not raised in the allegations in the ¢ampand the evidence presented. Plaintiff is the
master of her complaintnd chose not to allege Monell claim based on evidence spoliation.
Accordingly, summary judgment will be entdror the City of Grayling and Crawford County.
C.

For the reasons discussed in the Couktigust 3, 2016, order and Bection IV above,
Plaintiff's motion for summary judgment will not be granted. Thus, the only remaining motion to
resolve is Plaintiff's motion for reconsidéian, ECF No. 87, of the Court’s August 3, 2016,
order. Specifically, Plaintiff is challengingghCourt’s conclusion thddefendants Somero and
Klepadlo should be dismissed, pending the outcohtke evidentiary hearing. Plaintiff's motion
for reconsideration will be denied because ithaion is moot. At the time Plaintiff filed the
motion, neither Somero nor Klepadlo had beesmised. Rather, the Couteclined to enter
summary judgment until after the evidentidmgaring on the spoliation issue was held. As
explained, summary judgment will not be entefed Somero or Klepadlo. Thus, Plaintiff is
asking the Court to reconsider an order whigs not actually entered and requesting a remedy
which has already been prdeid on a separate basis.

A motion for reconsideration Wibe granted if the moving p&g shows: “(1) a palpable
defect, (2) the defect misled the court and the parties, and (3) that correcting the defect will result

in a different disposition of the casédichigan Dept. of Treasury v. Michalet81 F. Supp. 2d
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731, 733-34 (E.D. Mich. 2002) (quoting E.D. MidoR 7.1(g)(3)). Here, granting Plaintiff's
motion for reconsideration would not result @ different disposition because Plaintiff's
preferred disposition has already been ord&td®laintiff's motion for reconsideration will be
denied as moot.

VI.

Accordingly, it iSORDERED that Plaintiff's motion for spoliation sanctions, ECF No.
57, isGRANTED in part. The jury will be instructed that Defendant Somero and the Grayling
Police Department destroyed the recordings fi®omero’s vehicle. Oendants will bear the
burden of proving that the destroyed @nde would not have favored Plaintiff.

It is furtherORDERED that Defendants’ motion for sumary judgment, ECF No. 55, is
GRANTED in part and DENIED in part. The Defendant€ity of Grayling andCrawford
County areDISMISSED.

It is further ORDERED that Plaintiff's motion for drault judgment, ECF No. 57, is
DENIED.

It is further ORDERED that Plaintiff’'s motion for summary judgment, ECF No. 58, is
DENIED.

It is further ORDERED that Plaintiff's motion for reonsideration, ECF No. 87, is
DENIED as moot.

It is furtherORDERED that the Scheduling OrderAdMENDED as follows:

Pre-trialDisclosures: February 27, 2017
Motionsin Limine: March 14, 2017
Final Pretrial Order and duInstructions Due: April 4, 2017

18 Even if Plaintiff's motion for reconsideration weretnmooot, it would be denied. Plaintiff has not shown any
palpable defects in the Court's reasoning in the August 3, 2016, order. Rather, Plairglff reasserts arguments
and evidence already considered and regebly the Court as insufficient toeate a genuine issue of material fact.
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Final PretrialConference: April 11, 2017 at 2:00 p.m.

Trid: April 25, 2017 at 8:30 a.m.

Dated: January 17, 2017 s/Thomas L. Ludington
THOMASL. LUDINGTON
Lhited States District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjfed
upon each attorney or party of rectwetrein by electronic means or firs
class U.S. mail on January 17, 2017.

s/MichaelA. Sian
MICHAEL A. SIAN, CaseManager
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