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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
DIXIE GOSTOLA,
Plaintiff, CaseNo. 13-cv-15165
V. Honorabl&@homaslL. Ludington
CHARTER COMMUNICATIONS, LLC,

Defendant.

/

OPINION AND ORDER GRANTING PLAI NTIFF'S MOTION FOR SUMMARY
JUDGMENT, DENYING DEFENDANT'S MO TION FOR SUMMARY JUDGMENT AS
MOOT, AND DENYING DEFENDANT' S MOTION TO ADJOURN

Plaintiff Dixie Gostola filed a complairon December 18, 2013 alleging that she was
terminated by Defendant Charter Communicatidhs?, in violation of the Family and Medical
Leave Act (“Act”). 29 U.S.C. 8601-ff. Specifically, she allegélsat her termination by Charter
states a claim under both the nfiéeence and retaliation theorie$ relief unde the Act. See
ECF No. 1, 11 36 & 46. On September 30, 2014st@a and Charter filed cross-motions for
summary judgment. ECF Nos. 14 & 15. Charteximbk that both Gostola’s interference and
retaliation claims fail as a matter of law atitht Gostola’s complaint should be dismissed.
Gostola claims that Charter faile show that a material disgubf fact exists regarding her
interference claim and summary judgrhehould be granted in her favor.

No material facts concerning the mann@ which Charter monitored Gostola’s
performance are in dispute. Both partieseagthat the period in vidh Gostola was on leave

factored into Charter’s calculati of Gostola’s performance euation which eventually led to

her termination. For that reason, no reasonabiear joould conclude thaCharter did not use

Dockets.Justia.com


http://dockets.justia.com/docket/michigan/miedce/1:2013cv15165/287407/
http://docs.justia.com/cases/federal/district-courts/michigan/miedce/1:2013cv15165/287407/21/
http://dockets.justia.com/

Gostola’s FMLA leave as a ndgee factor in its decision to discipline and then terminate
Gostola. Thus, Gostola’s summary judgment orotwill be granted and a trial on damages
scheduled.

l.

A.

Gostola has worked in the advertising indysince she graduatecollege in 1994. ECF
No. 14, Ex. 33 at 20. Her first position was wiflable One where she worked as an account
representativeld. at 18. In that capacity her “responbif was to create new business for the
company by finding clients to adiise on local cable televisionld. In 1995, Cable One was
sold and became Cable Timé. at 19. She remained in her same position with Cable Time
where her goal was to “sell cable TV advertising.”

B.

Charter retained Gostola when, irugust, 2000, ECF No. 14, Ex. 33 at 5, Charter
acquired her prior employer, Cable Tiné. at 20-21. With Charter, Gostola was “focused on
working with current clients that [she] had established prior to joining Charter, creating new
accounts, continuing to produce effective admpaigns for each client, building those
relationships, [and] upselling theglients.” Id. at 21. Gostola'sfficial position with Charter
was “Account Executive.” ECF No. 14 at 2.

Gostola was responsible for the “Mount Phleatszone” and worked out of Charter's
Saginaw officeld., Ex. 33 at 26. According to Gostothe “Mount Pleasant zone” included “an
area to the north, Farwell, Clare, Mount Ple&s8hepherd, Alma, Breekridge, Ithaca, pretty

much along the 127 corridorltd. Gostola had been responsilite this territory since she



entered television aduesing sales in 1995ld. Gostola remained with Charter up until her
termination on December 6, 2018. at 6.
C.

During part of the period in which Gostola svaith Charter, her most significant client
was the Soaring Eagle Casiand Saganing Eagles Landind. at 28-29. These accounts were
the largest billing accounts indlstate of Michigan and contritea to some of Gostola’s most
productive years with Charted. In 2010, however, the casino hired a new advertising agency
and began booking advertising space throughational advertisement booking exchange,
Interconnectld. at 29. Following the loss of the casiaccount, Gostola’s productivity declined.
Id. Eventually, in January 2012 she was placed on a Managed Action Plan due to her declining
performance. ECF No. 14, Ex. 13. This markee bieginning of a two year period in which
Gostola was on a Managed Action Plan more often than she was not. In fact, she was on a
Managed Action Plan for thirteen sght months prior to her termination.

D.

Advertisement sales performance at Chaganeasured by comparing revenue realized
to projected revenue over specified pesiodf time. ECF No. 14 at 4. “Every [Account
Executive] ha[s] an individualized yearly salbudget for both cable television and internet
banner advertising.Id. The budget for each salespersodetermined annually by management
and the budget is then projecteder the course of the yedd. Thus, some months may have
higher projected budgets while othare lower. Charter expects #alespeople to attain 97% of
their projected budget each monih, Ex. 33 at 57.

A salesperson’s budget revenue is includedeémtionth it is received from the client. For

example, if a salesperson se$5,000.00 in advertising in June bbe advertising is scheduled



to run in five equal installments from Julyrough November, no revenue will be reflected in
June. Instead, $1,000.00 of revenue will be refleatedach month from July to November.
Similarly, if, in July, half ofthe scheduled adveritig does not run anthat revenue is not
realized, the salesperson’sieaue figure will be adjustedownward by $500.00 to reflect the
actual revenue realized. The pemtage of revenue salesperson realizes her accounts in a
given month relative to her projected budgqinsduced as her ‘revenue-to-budget’ figure.

Charter maintains a disciplinary or “coaching” system for a salesperson who fails to meet
her projected budget for a given month. Charéders to these programs as Managed Action
Plans or MAPs. When a salesperson fails getrtheir sales goal for a given month, they are
placed on a MAP. After being placed on a MAPsalesperson’s revenue-to-budget figure is
calculated on the basis of a three monthingllaverage from the three months preceding the
plan. There are two ways for ardimidual to move off of a MAPFirst if she increases her three
month revenue-to-budget figure to 0\85% and meets certain activity gdase returns to the
status quo. Second, if her revertaebudget figure falls below 60%0r two consecutive three-
month periods, she progresses from a MARLtBAP IlI. If, however her revenue-to-budget
figure remains between 60% and 85%, she resnamnthe MAP. There igo limit to how long a
salesperson can stay on a MAP.

If a salesperson progresses to a MAP Ig Bas one month to meet the MAP Il goals or
her employment will be terminated. To meet AP Il goals a salesperson must meet certain
activity requirements while also raising hbree month revenue-tmidget figure above 85%.

ECF No. 14, Ex. 34 at 32.

! Activity Goals are sales-related activities that may medfect directly on revenue figures. These can
include making a certain number of new client contacts or concluding a deal for a specified amount for a specified
time (e.g, $12,000.00 over 12 months).



E.

In July 2013, Gostola leardethat her mother neededdk surgery. Gostola’s parents
both live in elderly care fadiies. ECF No. 14, Ex. 33 at 18Vithin her immediate family,
Gostola is her parent’s primary caretaker apdnds “on average two to three hours Monday
through Friday” caring for her pares per day. Id. Upon learnirtgat her mother would need
back surgery, Gostola sought ftitnhe FMLA leave from Charterld. at 118. She initially
requested a leave period frokugust 1, 2013 to September 3, 20Lk8. This leave period was
approvedld. The actual period during which Gostelas on leave was from August 1, 2013 to
September 8, 2018. at 205.

When Gostola returned from full-time EM leave she requestantermittent leaveld.
at 121. She initially requested permission torkvonly half days during September but that
request was deniett. Instead of working half days, Gosdolvas told that she could attend her
mother’s doctor and pain management appointmdshtS<sostola was absefdr a total of six
hours during the month of September afiee returned from full-time leaviel. at 124

D.

When Gostola returned from leave she remained on the Managed Action Plan which she
was on prior to taking FMLA leave. Her MAPrf&eptember, which calculated her revenue-to-
budget numbers for June, July, and August, was her first MAP to fall below the 60% revenue-to-
budget thresholdd., Ex. 30. Due to her FMLAeave, Charter gave Gimla a thirty-day “ramp
up” period to account for the fact that she was on leave for the month of AlalguEix. 36. So
when Gostola’s October MAP, covering the monthguly, August, and September, reflected a
three month cumulative revenue-to-budget figofet9.36%, Gostola wasot progressed to a

MAP II. Yet, come November, her MAP, coveriAgigust, September, and October, reflected a



cumulative revenue-to-budget total that waseoagain under the 60% threshold (56.33%) and
she was progressed to a MAP II.

Other than the thirty-day ‘ramp up’ period, the fact that Gostola was on FMLA leave for
five weeks in August and September was notdi@d into her perfenance evaluations. ECF
No. 14, Ex. 34 at 30. Her revenue totals fongAst, and the months that followed, were
calculated into her three-month rolling totalghout alteration. When Gostola’s MAP 1l from
December, covering the months of SeptemBeatpber, and November, reflected a revenue-to-
budget figure below 85% and a failure to meet certain activity goals, Gostola’s employment was
terminatedld., Ex. 34 at 42 & Ex. 35 at 29-30.

Il.

A motion for summary judgmeshould be granted if the “mortaishows that there is no

genuine dispute as to any material fact andntloant is entitled to judgment as a matter of

law.” FeD. R. Civ. P. 56(a). The focus must be “whethtbe evidence presents a sufficient
disagreement to require submisstona jury or whether it is sone-sided that one party must
prevail as a matter of lawAnderson v. Liberty Lobby77 U.S. 242, 251-52 (1986). The
moving party has the initial bued of identifying where to look in the record for evidence
“which it believes demonstrate the abseata genuine issue ohaterial fact.” Celotex Corp. v.
Catrett 477 U.S. 317, 323 (1986). The burden theftssto the opposing party who must set
out specific facts showing “a genuine issue for trighfiderson v. Liberty Lobby, Inet77 U.S.
242, 250 (1986) (citation omitted).

The Court must view the evidence and dedlweasonable inferences in favor of the non-

movant and determine “whether the evidencesents a sufficient disagreement to require

submission to a jury or whetheristso one-sided that one party shprevail as a matter of law.”



Id. at 251-52 see alsoMatsushita Elec. Indus. Co. v. Zenith Radio Cod¥5 U.S. 574, 587
(1986). “Entry of summary judgment is appropriagainst a party who fails to make a showing
sufficient to establish the existence of an elemnassential to that party’case, and on which that
party will bear the burdeaf proof at trial.” Walton v. Ford Motor C9.424 F.3d 481, 485 (6th
Cir. 2005) (quotingCelotex Corp. v. Catretd77 U.S. 317, 322 (1986)).

.

Gostola’s complaint alleges a single countiafiolation of the Atby Charter. ECF No.

1. In her complaint, Gostola pled both atenference and retaliain theory of recoveryld.
Gostola has moved for summanydgment solely on the interfarce theory of recovery. ECF
No. 15. Charter has moved for summary judgnmenboth Gostola’s integfence and retaliation
claims. ECF No. 14. Gostola’s claim under the riiet@nce theory will be considered first.
Because her claim succeeds, heriggtan claim need not be analyzed.

A.

Gostola claims that Charter interfered with her FMLA rights by terminating her
employment on the basis of revenue figures theluded data from the time period when she
was on FMLA leave. Charter, on the other dhaargues that Gostola’s rights under the FMLA
were not interfered with because her employment was terminated solely for her poor job
performance.

“The interference provien of the FMLA makes it unlawful for any employer to
interfere with, restrain, or denyedtexercise of or the attempt éxercise, any right provided in
this subchapter.” 29 U.S.C. § 2615(a)(1). A viatatiof the act exists &n employer interferes
with the FMLA-created right tonedical leave or to reiretement after qualified leaveRitenour

v. Tennessee Dep’t of Human Serd®7 F. App’x 521, 530 (6th Cir. 2012). For Gostola to



prove that Charter interfereditiv her rights under the Act she ms$tow that “(1) she was an
eligible employee, (2) [Charteis a covered employer, (3) slwas entitled to leave under the
FMLA, (4) she gave [Charter] notice of her intdattake leave, and Y§Charter] denied her
FMLA benefits or interfered with FMLA rights to which she was entitldddge v. Honda of
Am. Mfg., Inc.384 F.3d 238, 244 (6th Cir. 2004).

For the purposes of the cross-motions, théiggonly disagree as tbe final element of
proving an interference claim. Chartesserts that Gostola is unable to show that there is a triable
issue of fact as to whether her FMLA rights weterfered with. Gostola contends that the facts
in dispute can be interpretedtlmne way: that Charter violatéte Act by interfering with her
FMLA rights. Gostola explains # Charter explicitly used dateom the period in August and
September 2013 during which she was on FMEAvE when it determined that her revenue
figures were low enough to warrant termioati The fifth element, about which the parties
disagree, has been determined to prohibit empsofyem “us[ing] the tking of FMLA leave as
a negative factor in employmeattions[.]” 29 C.F.R. 8 825.220(c¥ee also Brenneman v.
MedCentral Health Sys.366 F.3d 412, 422 (6th Cir2004) (quoting the regulation’s
prohibition).

In Wysong v. Dow Chemicadd03 F.3d 441 (6th Cir. 2007), the Sixth Circuit confronted a
situation where an employer considered FMlgave when taking an adverse employment
action. Wysong had alleged that she was termthat late 2003 because she had taken FMLA
leave in 20021d. at 447. Wysong had taken FMLAdve in both 2001 and 2002 for various
reasons including chronic neck paid. at 444. In 2003, she told a superior that her neck was
ailing her againld. The superior, for one reas or another, interpreted this as a request for

FMLA leave and began the process of leave apprédallhis process led to Dr. Teter, Dow’s



Regional Medical Doctor, beingformed of Wysong'’s “requestld. Based on information Dr.
Teter received (from a long chain of internatks) about Wysong, he decided to place her on
work restrictionsld. “According to Dr. Teter, the restrictiongere issued out of his concern that
Wysong was currently having ‘neck trouble,” and tblaé had missed a lot of work in the past
that ‘may have been due to [a] previous neck [problem{l:” (citation to record omitted)
(alteration in original). Evenally, Dow issued Wysong a letter that her leave request was
approved, at which point Wysong cl&id that she made no such requistNevertheless, Dow
still issued her a lettgalacing her on FMLA leavdd.

After Wysong was placed on leave, “Dowvkedical Review Board met to discuss [her]
case. The Medical Review Boatdncluded and Wysong was informed that she would need to
pass a functional capacity exam (“FCE”)asondition of returning to workId. at 445> Dow
then obtained a release from ¥#yng “authorizing Dow to obtain medical information from her
treating physicians and providersd. Dr. Teter discovered in Wysong’s medical records what
he considered to be evidence of drug dependddcyithout consulting her physicians he
imposed a requirement that she haihpaedications before taking an FAH. Wysong did not
stop taking her pain medication andvdoefused to give her an FCHl. As a result, Wysong
was eventually placed on unpaid leave, anehtberminated pursuant to Dow’s “policy of
terminating employees who are on a medical leav&bsénce status forcantinuous period of
six months.”ld. (internal quotation marks omitted).

The Sixth Circuit determined that Wysongaemplaint pled intedrence with her rights

under the Actld. at 448. “Dow acknowledge[d] that Dfeter considered Wysong'’s previous

2“An FCE is used to determine whether an employa®isically capable of performing a specific set of
job duties. It consists of a series tekts, conducted by a phgal or occupational therapist, and is intended to
duplicate actions that the employee would perform at waklkysong503 F.3d at 445.
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absences when he issued therkwveestrictions andequired Wysong to take the FCE without
pain medications[.]ld. Because this requirement led to Wiyg's failure to take the FCE, which
led to her extended medical leaseabsence, which then in tuked her termination, Wysong’s
dismissal ran afoul of “the Il that ‘employers cannot use the taking of FMLA leaveaas
negative factoin employment actions.’Id. (citing 29 C.F.R. 8§ 825.220(c) (emphasis supplied
by court). The Sixth Circuit rejected the arguinirat Wysong’s termination did not violate the
Act “because Dr. Teter did not weithe restrictions solely onelbasis of her missing work in
2002.” 1d. at 448. The court noted that “[t]hiargument stands in direct conflict”
with the Act’s regulation govaing the consideration of leavn taking employment actionsl.
(citing Cavin v. Honda of Am. Mfg., Inc346 F.3d 713, 726 (6th Cir. 2003) (“[A] termination
based only in part on an absence coveredhey FMLA, even in combination with other
absences, may still violate the FMLA.").

The reasoning o¥Wysongwas applied to the facts of a case more closely related to
Gostola’s case iWojan v. Alcon Laboratories, IncNo. 07-11544, 2008 WL 4279365 (E.D.
Mich. Sept. 15, 2008). IWVojan the plaintiff was terminated a year after taking FMLA leave.
The court found, however, that “the performaigsie which resulted iher termination was
based in part, on the score calculated during her absddcat™5. The defendant Wojanhad
admitted that the plaintiff's sales numbers declined as a result of her being on leave and that she
was evaluated during a time period when she was abkknEurthermore, the defendant
“admit[ted] that Plaintiff's ... quotas and pamhance scores were not adjusted to account for
her FMLA leave.”ld. The court inWojandenied the defendant’'s summary judgment motion on

this ground because “A jury could reasonably findt Defendant used Plaintiff's FMLA leave
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against her, at least in part, as a negative fastevaluating her pesfmance and the terms and
conditions of her employmentld. at *6.
1.

Gostola’s case falls squarely withiMojaris reasoning. In fact, the relationship between
Gostola’s leave and the adverse employment astiensuffered is much less attenuated than in
Wysongand nearly identical to that iMVojan It is undisputed that Gostola’s leave was
considered as a negative factor in her evenaratination. Charter disputes Gostola’s claim that
her sales numbers from August and Septembee fextored into calculating the performance
metrics which led to her termination. But Charter’s distinction not only fails to make a difference
to the thrust of Gostola’s claint,actually further supports it.

Gostola claims in her brief that since st@s unable to make sales during the month of
August, a month during which she was on leavel September, a month during which she was
on intermittent leave, she could not improve bkales numbers to avoid termination. Charter
responds that Gostola fundamentally misurtdeds how performance is measured. Revenue,
when received, rather than sales, when negdtidgdethe performance metric utilized at Charter
and there is no direct correlation betweer #idvertising sales ia given month and an
employee’s revenue realized for that given moBthway of example, Charter indicates that for
2013, Gostola had already met 10% of her Augegénue target in January because of sales
made in January for advertising space in August. Because advertising is paid for during the
month in which the advertisemers used, sales dmg the month the client agrees to the
advertisement may not necessarily aopthat month’s revenue figures.

But Charter's correction does not alter Gas®lfundamental point: her exercise of

FMLA leave, a time in which sheould not undertake aeities that wouldincrease her revenue
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measure, played a part in her negative peréorce evaluations. What Charter’'s explanation
makes clear is that Gostola’s absence in August the first week of September had a greater
impact on her revenue-to-budget measure thmmnely lowering her August and September
results. Gostola’s absence for allAugust affected her ability teell advertising that would be
reflected as revenue in the September, Octdb@rember, and December. Gostola’s absence in
August would have had knock-on effects in dateonths since she lost a whole month of
revenue-producing sales.

Thus, using the revenue data for anyeéhmonth period following the month in which
Gostola took FMLA leave would, at least inrpause the taking of FMLA leave as a negative
factor in her evaluations.

2.

Defendant attempts to distinguiStiojanon a number of grounds but none have merit.
Charter first attempts to distinguiSfojan by claiming that Wojan wsaan excellent performer
while Gostola was less than exemplary. ECF Nbat 11. This may be true. Wojan was often
commended for her stellar performance whilest8la struggled for many consecutive months
with meeting her revenue-to-budget goals. Bliarter does not explain how this distinction
makes a difference to their admission that tlentims in which Gostola was on leave factored
into their decision to progress her to a RIA and then terminate her employment.

Charter claims that it “simply cannot begaed that Plaintiff's performance suddenly
spiraled downward following her return to workyen the dire state of h@erformance prior to
her leave.” Again, this may be true, but Geds MAP policy, by its own admission, permits an
individual to stay on a MARhdefinitely if her revenue-ttbudget figures remain between 60%

and 85%. There is no evidence that Gostola whald inevitably progresdego a MAP Il if she
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had not gone on leave. Her long period on aRViAvhere she consistity attained a 60%
revenue-to-budget figure, suggests the contrdhe immediate temporal proximity between
Gostola’s leave and her dip inrpmance cannot be ignored, pauntarly in light of Charter’'s
admission that those figures weredsn her performance calculations.

The second way in which Chari@tempts to distinguisiWojanis by pointing out that, in
Wojan the plaintiff's “immediate supervisorsiade inappropriate comments regarding her
maternity leave. . . . In [Gostola’s] case,ist undisputed that no one made any negative,
inappropriate, or derogatory comments about {Glas] need or reascior leave.” ECF No. 18
at 11. This distinction betwedhe cases may, once again, be.tfudoes not, however, have any
bearing on the analysis of Gostola’s interference claim. The interference theory is explicitly blind
to the subjective intent of an employer andufges instead on objectivedicia of interference.
Edgar v. JAC Products, Inc443 F.3d 501, 507 (6th Cir. 2006)Iffe employer’s intent is not a
relevant part of the [interference] inquiry[.]”). The court\Wojan addressed the derogatory
comments made by Wojan’s superiors becausmdertook an analysis of Wojan’s retaliation
claims. Such derogatory comments would dppropriately considerednder the retaliation
theory.

Charter next attempts to distingui$¥iojan on the basis of the exception it granted to
Gostola for her FMLA leave. It claims th&lojan was granted no suextension. Once again,
this is a correct observation about the diffeemnbetween the two caseGostola was indeed
“given additional time and the opportunity moeet the MAP expectatis upon her return to
work[.]” ECF No. 18 at 13. But as discusséufra, that period only partly forestalled
consideration of Gostola’s leave as part obfdr’s decision to progress her to a MAP 1l and

then terminate her, it didot precludet entirely.
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Lastly, Charter claims that Gostola’s thearfyrelief confers upon megreater rights than
she otherwise would have had, had she nont&idLA leave. ECF No. 18 at 13. According to
Charter, this issue “was neither addrésser considered by the court in Wojaid? Charter is
correct in saying that/ojandid not consider the possibility of conferring upon a plaintiff greater
rights than they otherwise would have, sonmmghthe Act explicitly guards against. Section
2614(a)(3)(B) of the Act reads: “Naihg in this section shall beoastrued to entitle any restored
employee . . . any right, benefit, or positionearhployment other thaany right, benefit, or
position to which the employee would have beatitled had the employee not taken the leave.”
29 U.S.C.A. § 2614. But this provision does aperate in the mann€harter alleges.

Charter claims that this @vision should shield them frormability for incorporating
Gostola’s period of leave into her revertoebudget figures. Chear asserts that

Plaintiff's argument that the revenue generated for the months during which she

was on a leave of absence should not leel irs any way to calculate her annual

budget attainment would effectively resulther receiving “greater rights” than

every other employee who was absent from work for a reason that did not involve
the FMLA . . . simply because the tirake was absent qualified under the FMLA.

ECF No. 18 at 13. Reading the Act in tlmmnner would allow the prohibition on granting
employees greater rights than they werbeowise entitled to swallow the prohibition on
interfering with FMLA rights. Charter is, in essen arguing that if being absent from work will
negatively affect an employee’s performance, mgkhat employee susceptible to termination,
the fact that the absence was FMLA-qualifyifgueld not protect that individual. That position

is fundamentally at odds with the Act.

Section 2614(a)(3)(B) of the Act prevents employees from claiming entitlements

unsupported by the record. For exampleSkmjanc v. Great Lakes Power Serv. (72 F.3d

309 (6th Cir. 2001), the plaintiff claimed he wagitted to be considered for transfer to a new

position. He alleged that anothadividual was transferred becaubat individual did not have
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an impending leave of absentg. at 316. The Sixth Circuit heltiat “the FMLA does not grant
Skrjanc an independent right tee considered for a transfer, [but] the FMLA does protect
Skrjanc’s right to be treated the same as other similarly situated empldgees$.317. Skrjanc’s
failing, the Sixth Circuit held, wsa his inability to show thahis employer “normally gives
employees an opportunity to be considered for new jobs within the company when their positions
are eliminated[.]"ld. Gostola, by contrast, is not clamgi that she is enked not to be on a
performance improvement plan. Instead, sheasmhg that she was progressed to a MAP Il and
her employment terminated, at least in phdcause her revenue-todget figures included a
period in which she was on leave.

3.

Apart from attempting to distinguisivojan Charter also claims that Gostola’s motion
and her response to Charter’s motion ignore theithegie reason that Char articulated for her
termination. ECF No. 18 at 18. “Both the statahd the DOL regulatiolikewise establish that
interference with an employee’s FMLA rights doed constitute a violation if the employer has
a legitimate reason unrelated to the exero&MLA rights for engaging in the challenged
conduct.” Edgar v. JAC Products, Inc443 F.3d 501, 508 (6th Cir. 2006). “If an employer
proves a legitimate reason unrelated to the exercise of FMLA rights for terminating the
employee, the plaintiff must ‘rebut the employeréason by showing that the proffered reason
had no basis in fact, did not motivate the termination, or was insufficient to warrant the
termination.” Ritenour v. Tennessee Dep’'t of Human Sed&7 F. App’x 521, 530 (6th Cir.
2012) (quotingdonald v. Sybra, In¢667 F.3d 757, 762 (6th Cir.2012)).

Accordingly, Charter contends, summary judginghould be granted its favor because

of the legitimate, unrelated reasfor Gostola’s termination th@thas providd which Gostola
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has not rebutted. Charter claims that “Plaintiff’'s termination was based solely on her failure to
meet her MAP Il requirements.” ECF No. 14 at B0t aside from this bare assertion, Charter
does not explain how it is “unrelated taetbxercise of [Gostola’s] FMLA rights[.JEdgar, 443

F.3d at 508. Gostola’s termination, as outlined absvimextricably intertwined with her taking
FMLA leave. Charter does not dispute thag #MMAP which Gostola was issued in November
2013 included revenue data from August, the mmamtwhich she was on FMLA leave. Charter
likewise does not dispute that it was Gostolaabihty to reach her 60% revenue-to-projection
goal for that MAP’s three month period whictdl& her progressing to a MAP Il. The next
month, when she failed to meet her MAP Il goals, Gostola was terminated.

Gostola does not rebut Charter's claim that her termination was “based solely on her
failure to meet her MAP Il requirements.” But tleason Charter gives for her termination is not
unrelated to her FMLA leave so there is no nieed>ostola to rebut it. For the reasons discussed
above, Gostola’s motion for summary judgment will be granted.

B.

Because Gostola prevailed on her interfererlaem, there is no need to examine the
sufficiency of her claims under the retaliation ttyedust because there are two theories does not
mean a plaintiff must prove botheories to establish liabilitynder the Act. Similarly, proving
both theories of recovery does not giiiee to double liallity under the Act.Edgar v. JAC
Products, Incg. 443 F.3d 501, 507 (6th Cir. 2006) (notititat retaliation and interference are
only theories of recovery). In accordance withttfact, Gostola only alleges one count in her

complaint. Defendant Charter’s Motion for Suamy Judgment will be denied as moot.
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Lastly, on November 19, 2014, Charter filmd Unopposed Motion to Adjourn the Trial
and Related Dates. ECF No. 20. In the motion Chegtprests that “the Court . . . adjourn[] the
trial date and related dates (motidnslimine, final pre-trial order, joy instructions, and final
pre-trial conference) for 90 days or until May, 201l8.”at 1. The trial igurrently scheduled to
begin on February 24, 2018eeECF No. 11. Charter asserts thatléad counsel on this matter,
Emily Tyler, recently had a trial in the Westernsict of Michigan adjourned and that trial is
now set to begin on January 27, 2014. ECF No. 20 at 2. Charter contends that this will create
conflicts with the following scheduling dates in the present case: matidinsine (due January
13, 2015), final pretrial order and jury instructigialsie February 2, 2015) and the final pretrial
conference (scheduled for February 10, 2015).

There is no good cause to grant the requesdgmirnment. The triah the present matter
is over two months away and ssheduled nearly a whole mordfter Ms. Tyler’s trial in the
Western District of Michigan. The trial also foretsato be relatively short as it will be focused
solely on damages. Furthermore, Ms. Tyler is oneobtitree attorneys of record for Charter. If
and when a conflict emerges between the triaé da the Western District and the pretrial
matters in the present case, the other listed attorneys of record have the ability to fill in for Ms.
Tyler as they have done in the p&&teECF No. 20 at 2 n.1 (noting that Ms. Tyler could not
attend the settlement conference on August2Dd4 and had another attorney appear in her
stead). Charter’'s motion will be denied.

V.
Accordingly, it isSORDERED that Plaintiff Gostola’sViotion for Summary Judgment,

ECF No. 15, iSSRANTED.
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It is furtherORDERED that Defendant Charter’'s Motion for Summary Judgment, ECF

No. 14, isDENIED as moot

It is further ORDERED that Defendant Charter’'s Mon to Adjourn, ECF No. 20, is

DENIED.

Dated: December 17, 2014 s/Thomasudington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjfed
upon each attorney or party of rectwetrein by electronic means or firs
class U.S. mail on December 17, 2014.

s/Tracy A. Jacobs
TRACY A. JACOBS
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