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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
ROBERT W. MCKAY,
Plaintiff, CaseNo. 14-cv-10252

v Honorabl&@homasL. Ludington

WILLIAM L. FEDERSPIEL, and
RANDY F. PFAU,

Defendants.
/

ORDER GRANTING IN PART DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT AND DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

Plaintiff Robert McKay challenges the constitutionality ofamiministrative order issued
by the Saginaw County Circuit Court. The admiirative order (the “EElctronics Ban Order”)
prohibits members of the public from poss@eg and using cell phones, cameras, and other
electronic communication devices in certain aahe Saginaw County Governmental Center.
McKay alleges that the Electronics Ban Ordeolates the First,Fifth, and Fourteenth
Amendments of the United States Constitutioat throtect his right “to attend, observe, and
record matters of public concern” within the Sagiv County Governmental Center. Compl.
1, ECF No. 1 (emphasis original).

McKay filed a motion for preliminary injution on January 20, 2014, seeking to enjoin
the Electronics Ban Order from taking effect. Meteliminary Injunc. 2.This Court denied the
injunction because (1) McKay did not have stagdio challenge the Electronics Ban Order as
applied inside the courtrooms, and (2) the psutti@d provided insufficient factual information to
determine whether the Electronics Ban Ords unconstitutional as applied to the common

areas outside the courtrooms. Order 21, ECF No. 30.
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On August 15, 2014, McKay filed a motionr fsummary judgmentn Count V of the
Complaint, which alleges that the ElectronBsn Order gives governmeatfficials “unbridled
discretion” in choosing who ngaphotograph and record everitside the Saginaw County
Government Center. Pl’s Mot. Summ. JECF No. 35. Defendantssal filed a motion for
summary judgment, seeking dismissahtfof McKay’s First Amendment claints.Defs.’ Mot.
Summ. J. 35, ECF No. 44. Because the EHe@ats Ban Order does notfringe on McKay’s
First Amendment rights, his motion for summgudgment will be denied and Defendants’
motion for summary judgnm will be granted.

I

Robert McKay is a Tuscola Coyntesident who is “politiddy active in the elimination
of administrative orders, issudy local judges, to conduct preedings without the benefit of
public recording.” Pl.’s Mot. Summ. J. 20n August 7, 2013, the Saginaw County Board of
Commissioners entertained a propod®rdinance that would baevices from being brought into
the Saginaw County Governmental Centiet. at 3. The Saginaw County Governmental Center
houses the legislative and executive offices of Saginaw County, including the Saginaw County
Board of Commissioners, County Treasurer, County Clerk, RegisReeaifs, as well as judicial
offices and courtrooms for the Tenth Circuit Goof Saginaw County, the Seventieth District
Court of Saginaw County, the Probate CourEafiinaw County, andehSaginaw County Friend
of the Court.Id.

McKay appeared at the Saginaw County BloaF Commissioners’ meeting to voice his
opposition to the proposed ordinandel. McKay “argued regardinthe unfairness for certain

groups of people to not have to comply witle same rules as other citizens and asked the

! Defendants’ motion for summary judgment does not, however, seek summary judgment on McKaasdift
Fourteenth Amendment claims.
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Committee to not approve the proposed ordinandd.” at 3-4. After listening to McKay and
other citizens speak, the Board of Comnussrs postponed its decision on the proposed
ordinance. Id. at 4. The proposed dinance restricting electronics throughdbe entire
Governmental Center was never brought tadke table for further consideratidd.

When the Board of Commissiaisedid not approveéhe proposed ordinance, the Chief
Judges of the Saginaw County Courts issuedElactronics Ban Order, which prohibits many
types of electronic devices in the courtrooms suntlounding areas. Pl.’s KI&Summ. J. Ex. A.
The Electronics Ban Order provides:

Except with a judge’s permission, possessand/or use of the following devices
is prohibited in court related facilities:

e audio and/or video recordirapnd/or broadcasting device
e camera/photographic devices
e electronic communication devices

Electronic communication devices includry device capable of communicating

information from one person to anothargluding cell phones, pagers, two way

radios, and laptop/notebk/tablet computers.

Court related facilities include the Sagmm&ounty Circuit Court, District Court,

and Probate Court (including the eati Juvenile/Family Court facility)

courtrooms, court administrative offigeBriend of the Court offices, probation

offices, and related common areas.
Id. The Electronics Ban Order iatended to address at leakree problems: “ring tones
disrupting proceedings, spectators photographiitgesases, jurors conducting on-line research,
etc.” Mot. Prelim. Inj., Ex. C, ECF No. 2.

A person may be exempted from the ElecttoBan Order with a judge’s permission.
For example, the Chief Judges have exemptedneys—who are licensexhd regulated by the
State Bar of Michigan—from thElectronic Ban Order: “This significant exception recognizes

that attorneys are officers of the court, aasingly dependent on elemtic devices to conduct

on-line research, assist in peegations, manage schedules, gainess to office and colleagues,
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etc., and yet appreciate the need to mairdacorum.” Mot. Prelim. Inj., Ex. Gee alsaMlich.

Ct. R. 8.109(B) (“The court may regulate the marsfeaudio or photographic recording so that

it does not disrupt the proceeding.’In addition, it appears that some media outlets have already
obtained permission to take photaghs during criminal trialsSeeMot. Prelim. Inj., Ex. D, E.
Violation of the Electronics Ban Order “may rdsn appropriate sanans, including (A) being
summarily barred or removed from court retatecilities, and/or (B) imposition of a fine,
including confiscation of anyffending device, incarceration, or botor contempt of court.”
Pl’s Mot. Summ. J., Ex. A.

On December 13, 2013, Lieutenant Randy Pfaui sanemo to all Sheriff's Department
personnel alerting them of the recently institugectronics Ban Order. Pl.’s Mot. Summ. J.,
Ex. B. Pfau explained that gfrohibited electronics “are brougimt they will be treated as any
other restricted item and peoplelivbe able to take them badk their cars. . . . Persons not
wishing to comply with this order will be baa from the courthouse and those in violation
inside the building may have thellectronic device confiscatedlId.

I

A motion for summary judgmemshould be granted if the “mortashows that there is no
genuine dispute as to any material fact andntioeant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a)The moving party has the initial lilen of identifying where to look
in the record for evidence “which it believes demonstrate the absence of a genuine issue of
material fact.” Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The ban then shifts to the
opposing party who must set out specific facts showing “a gemsuoe for trial.” Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 250 (1986) (citation omitje The Court must view the

evidence and draw all reasonaliferences in favor of the namovant and determine “whether



the evidence presents a sufficient disagreemenfjtoreesubmission to a juryr whether it is so
one-sided that one party mysevail as a matter of law.Id. at 251-52.
1l

Before addressing the merits of the motjdhs question of whether McKay has standing
to challenge the Electronics Ban Order musdtfbe addressed. its April 10, 2014 Order
denying a preliminary injunction, this Court camaéd that McKay lackestanding to challenge
the Electronics Ban as applied msithe Saginaw County courtroontseeOrder, ECF No. 30.

The Court first noted that McKay had not itidad any legally cognizable harm with
regard to his assertion that wal suffer an injury by being mhibited from recording judicial
proceedingssidethe courtroom:

He does not explain how a prohibition oreating his own private recording of
judicial proceedings harms him. McKay may attend court proceedings, take notes
for any purpose, and then report on the pealings to the public. Moreover, he
can request permission from the presidijudge to make a recording of the
proceedings. Even if the presidingdge denies McKay’s request, McKay can
request an official transcript from the cou8eeMich. Ct. R. 8.108(F) (“On order

of the trial court, the court reporter acorder shall make and file in the clerk’s
office a transcript of his or her records..the transcript is part of the records in

the case.”).

Order 7.

Moreover, the Court noted that there is no First Amendment right to use electronic
devices to record events inside a courtroom:

The Electronics Ban Order does not mnetvMcKay from disseminating to the
public any information he learns fromttending courtroom proceedings. The
Saginaw County Court has not denibttKay’s right to attend and observe
courtroom proceedings; it has only proked the use of electronic equipment
inside the courtroom. The Supreme Cdwas explicitly disavowed that observers
have a First Amendment right to useatonic equipment in the courtrooree
Estes 381 U.S. at 53 handler 449 U.S. at 569.



Id. at 10°

On summary judgment, McKay does not addrihe question of his standing to challenge
the Electronics Ban Order as applied inside tourtroom. He does not assert that he has
suffered an actual injury by being prohilitérom recording judicial proceedingsside the
courtroom. Instead, he proceeds directlyhiv® arguments under the First Amendment. But
McKay'’s First Amendment arguments cannot be mred on the merits unless he has standing
to present them; constitutional stamgliis a jurisdictional requirement.See Tendercare
(Michigan), Inc. v. Dana Corp 2002 WL 31545992, at *2 (E.D. Mich. Oct. 18, 2002) (“[T]his
Court must address the standing issue first becatemding is necessary to confer this Court
with jurisdidion.”) (citing Ward v. Alternative Health Delivery Sys., In61 F.3d 624 (6th Cir.
2001)).

Nothing in McKay’s papers or in theamd indicates thaMcKay has standing, and
therefore this Court is withosubject matter jurisdiction to hehis claims. Defendants’ motion
for summary judgment will be granted on McKay’s claim that the Electronics Ban Order as
applied in the courtroom violates the First Adenent, and that claim will be dismissed without
prejudice. See Hyman v. City of Louisvill&3 F. App'x 740, 744 & Cir. 2002) (directing
district court to dismiss plaiifts claim without prejudice becae plaintiff lacked standing to

assert the claim).

2 Even though this Court concluded that McKay lacked standing to assert this claim in its Order Denying a
Preliminary Injunction, Defendants did not move to dismaisg portion of his complaint. Instead, they waited until

the summary judgmentagde to argue that McKay lacked standin@Rismissal for lack of standing is most
appropriately brought, however, pursuant to Federal Rule of Civil Procedure 12@®§g).oren v. Blue Cross &

Blue Shield of Mich.505 F.3d 598, 607 (6th Cir. 2007) (“If Plaifgifcannot establish constitutional standing, their
claims must be dismissed for lack of subject matter jurisdiction.”).
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Alternatively, even if McKay had standing to challenge the Electronics Ban Order as
applied inside the Saginaw County Courtrooims, still would not prevail on his motion for
summary judgment.

A

First, the applicable framework for analygi McKay’s alleged righto record events
occurring inside the SaginawoGnty Courthouse must be deteredn There are a variety to
choose from, and the appropriate analysis dépeon the specific First Amendment right at
issue.

It is unclear which analysis McKay is rehg on. He cites a multitude of cases that all
apply different standards, but dees not address the differeneesl distinctions between each
one. For example, McKay relies in part Garey v. Wolnitzek614 F.3d 189, 200 (6th Cir.
2010), for his assertion that tliHectronics Ban Order must swre strict scrutiny analysis.
Carey involved a content-based ragstion on expressive activitythe Sixth Circuit analyzed
whether a Kentucky Supreme @b canon prohibiting certain atements during judicial
campaigns violated the First Amendmeld. at 193-94 (stating that “[ohtent-based restrictions
on speech generally face strict scrutiny”). But McKay also cité&dbmond Newspapers, Inc.
v. Virginia, 448 U.S. 555, 578 (1980), which analyzks public’'s First Amendment right to
access judicial proceedings. Pl.'s Mot. Summ.%. 7.

Instead of distinguishing beeen the two analytical fraeworks, McKay blends them

together into a hybrid analysis that ultimately—according to McKay—requires the Electronic

3 To further complicate matters, McKay also contendsribither line of analysis is applicable: McKay asserts that
“Plaintiff's suit is not challenging access,” Pl.’s Resp. I that “Plaintiff agrees that a person does not have the
First Amendment right to express themselves . Id.”
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Ban Order to survive strict scrutiny. It is ueat how he reaches this result in light of the
precedent he relies on.

McKay’'s complaint leads to the conclusion that his expressed concern falls more
accurately into an “access to infieation” case than a “freedoaf expression” case. “Although
access cases are rooted in First Amendment ples;ithey have developed along distinctly
different lines than have frdem of expression cases.5.H.A.R.K. v. Metro Parks Serving
Summit County499 F.3d 553, 559 (6th Cir. 2007) (collecting case=®; also D’Amarip639 F.
Supp. at 1543 n.4 (recognizing that access cases reqgdifferent analytical approach than do
expression cases).

But even within right of access jurisprudenttere are distinct frameworks for analyzing
certain types of access claimbor instance, the Supreme Court has provided a framework for
analyzing access cases addressing the issaccess to judicial proceedingSee United States
v. Miami University 294 F.3d 797, 820 (6th Cir. 2002). Untlas analysis, “a qualified right of
access attaches where (1) the information sobght‘historically been open to the press and
general public’; and (2) ‘public access playsgn#icant positive role in the functioning of the
particular procesin question.” Id. (quoting Press-Enterprise Co. v. Superior Court (Press-
Enterprise II) 478 U.S. 1, 8 (1986)). Once the qualifi First Amendment right of access
attaches, it can “be overcome iy an overriding interest basen findings that closure is
essential to preserve higherluves and is narrowly tailored to serve that interesPtess-
Enterprise Co. v. Superior Court (Press-Enterprise4B4 U.S. 501, 510 (1984). “The right of
access is not absolute, however, despite thesdications for the open courtroomBrown &

WilliamsonTobacco Corp.710 F.2d at 1179.



At least facially, this line of analysis appears most applicable—it nominally applies to a
right of access to courtroom®8ut a more in-depth review d@he facts in each of these cases
reveals that they are not quae-point. For example, idnited States v. Miami Universjt294
F.3d 797 (6th Cir. 2002), the Sixth Circuit aymdd the constitutionality of a university
regulation that prohibited the press or publionir observing student digtinary proceedings.
Likewise, inDetroit Free Press v. Ashcrof803 F.3d 681 (6th Cir. 2002), the question facing the
Sixth Circuit was whether the public could atteardl observe deportation hearings. In both of
these cases, the public was prohibited frorndttey these proceedings in full—they could not
watch, they could not take notes, aneyticould not record the proceedings.

In contrast, McKay may attend the jadl proceedings in the Saginaw County
Courthouse. He can attend, observe, and nakes on the proceedings. The only prohibited
action isrecordingthe proceedings via personal electraévices. Thus, the instant facts are
not in line with those oMiami University and Detroit Free Presswhere public access was
blocked in its entirety.

Instead, the present situation is more ageailis to the right of access cases involving
restrictions on readings and photography. For example, StH.A.R.K. the Sixth Circuit
analyzed the constitutionality of park regulatidhat essentially limited thability of the public
to record events in a plib park. 499 F.3d at 553. I18.H.A.R.K.the Sixth Circuit also cited
with approvalD’Amario v. Providence Civic Center Authori§39 F. Supp. 1538 (D.R.l. 1986),
a case in which a photographer’s request to f#k&tographs had been denied. Thus, as in
S.H.A.R.K.and D’Amario, McKay'’s right of access is not limited in its entirety; instead, his

alleged right to record using arpenal electronic device is limited.



When a person'’s right of access has been limited in some way—such as by placing limits
on the person’s right to record judicial procegd—the Sixth Circuit acknowledges that there
are competing interests at play:

Although the press cannot command access wherever, whenever, and however it

pleases, neither can government arllirashroud genuinely newsworthy events

in secrecy . . . . [T]he state’s rulemadi power is not absolute: if the first

amendment is to retain a reasonable elegf vitality, the limitations upon access

must serve a legitimate governmental puepasust be rationally related to the

accomplishment of that purpose, and must outweigh the systemic benefits

inherent in unrestricted (or lesser-restricted) access. The foregoing test
recognizes that the government cannot usdatiethat it has made a rule as an
absolute shield against accéss.

S.H.A.R.K.499 F.3d at 561(quoting’Amario, 639 F. Supp. at 1543).

To balance these competing interests, thehStitcuit has established a four-part test.
First, a court must “ask whatleuthe government is invoking thptohibits the plaintiffs from
access to information . . . .1d. at 560. Second, the court mastermine “whether that rule
‘selectively delimits the audience.”ld. (quotingD’Amario, 639 F. Supp. at 1543). Third, a
court must “inquire into thggovernment’s stated intere&ir invoking the rule.” Id. at 561.
Finally, a court must “apply thapplicable test taletermine whether the government’s stated
interest is sufficiently related to theemns of accomplishing that interest . . 1d” In other
words, “if the rule does not selectively delimit the audience, we uphold the restriction if it is

reasonably related to the governmeimterest; if the rle does selectivelgelimit the audience,

a stricter level of scrutiny will apply.ld.

* Neither the plaintiff irD’Amario nor the plaintiffs inS.H.A.R.Kwere members of the media. However, the courts

in both cases concluded that the First Amendment analysis concerning the press was the most applicable. These
courts focused on the idea that the plaintiffs—altffiounot members of the media—were engaged in “news
gathering efforts.”S.H.A.R.K. 499 F.3d at 560. This reasoning is also persuasive here. Although McKay is not a
member of the press, he is seeking to record judimiateedings in order to “prorje] the free discussion of
governmental affairs.” Pl.'s Resp. 17 (citiMjlls v. Alabama 384 U.S. 214, 218 (1966)). This suggests that the
judicial proceedings have, at the leastime newsworthy aspect to them.
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Here, Saginaw County is invoking the ElectasnBan to prohibit McKay from recording
judicial proceedings inside tteurtroom. The Electronics Ban, wh applies to all electronic
recordings of any kind, does not selectively delimit the audince.

Because the Electronics Ban does not sekdy delimit the audience, the applicable
standard of review is the rational basis standeé®dd.A.R.K. 499 F.3d at 560. “The rational
basis test requires the court to ensure thagdwernment has employed rational means to further
its legitimate interest.”Peoples Rights Org., Inc. v. City of ColumbpiiS2 F.3d 522, 532 (6th
Cir. 1998). Moreover, “[u]nder the rational basesiew, a court usuallwill uphold regulations
because ‘the state’s important regulatory irgeyeare generally sufficient to justify them.”
Citizens for Legislave Choice v. Miller144 F.3d 916, 921 (6th Cir. 1998) (quotiwgderson v.
Celebrezze460 U.S. 780, 788 (1983)).

Defendants assert that the Electronics Bader serves the govenental purpose of
allowing judicial officers to “better control our environment” inside the Saginaw County
Courthouse. Defs.” Resp. Ex. C. Specifizathe Electronics Ban Order was enacted to limit:
(1) disruptions of judicial proceedings; (2) mtdation of witnesses andrors; and (3) jurors
conducting online researcid. These interests hateen recognized as impant to the judicial
process in courtrooms, which are designated feraitljudication of civil and criminal matters.
Berner v. Delahantyl29 F.3d 20, 26 (1st Cir. 199 Huminski v. Corsone896 F.3d 53, 91 (2d

Cir. 2004). Courtrooms must be neutral, politicathpartial environments dedicated to fairness

® McKay makes no assertion to the contrary. He implies that the Ban is irrational because some members of the
public are granted the right to record if they ask formpgsion. But anyone may ask permission to record. McKay

has not alleged that he asked for permission to record and was denied, nor does he produce ewidiegdbath

any other person who asked for permission to record was denied.
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and equal treatment of the litigant8erner, 129 F.3d at 27. To this end, a court has an
obligation to maintain courtroom decorum.

A court’s duty to protect litigants’ rights to a fair trial provides an additional basis for the
court’s restriction. Jurors am@utinely instructed to avoid asitle influences—such as news
coverage of the case—and to alyengaging in independent resggrincluding online research.
Moreover, preventing juror and witness intimidatimmther protects litigants’ rights to a fair
trial. Both jurors (during veidire) and withesses may be less forthcoming in their answers if
they were being recorded. Thus, limiting outside influences on jurors and preventing juror and
witness intimidation are important, legitimate interests.

Enforcing the Electronics Ban Order ieasonably related tdhese legitimate
governmental concerns. Certly, prohibiting cell phones and har electronic devices will
reduce the instances of ringtones interruptirdgjgyal proceedings and make it impossible for
jurors to conduct online researchthe courtroom. And prohilitg the recording of jurors and
witnesses will alleviate any concerns about witness and juror intimidation. Accordingly, the
Electronics Ban Order deaot violate McKay’s First Amendment rights.

C

The previous analysis is equally applicable to the claim that the Electronics Ban Order is
unconstitutional as applied to the common armeatside the courtroom. The Electronics Ban
does not selectively delimit the audience, ahérefore—just as in the courtroom—the
applicable standard of reviewg the rational basis standar Defendants assert the same
governmental interests—disruption of prodegd, witness intimidation, jurors conducting
online research—and banning electronic devises reasonable method of protecting these

interests.
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McKay nonetheless insists thak listed governmental interesre issues only inside the
courtroom and do not provide significant interest for prohibhg electronics outside the
courtroom in common areas. Taggument is not persuasiva ringing cellphone can interrupt
courtroom proceedings even outside the coumtrodoreover, jurors and witnesses would be
intimidated just as much they are recorded entering alehving the courtroom through the
common areas. And preventing jurors framking their electronic devices inside the
Governmental Center will prevent them fromrmponline research in the common areas. These
interests are significant, bothside the courtroom and in areas near the courtrooms. The
Electronics Ban Order is rationally related toiaeing these interests @idle the courtroom, and
therefore the Electronics Ban Order damt violate the First Amendment.

D

In summary, the appropriate analysis of McKay’s claims is founs.hA.R.K which
governs First Amendment claims involving the right to access and record. Defendants have
proffered important, legitimate interests in redgnig the ability of the public to record events
occurring inside the courthouse, and the EleitwBan Order is reasonably related to those
interests. Accordingly, Defendants did natlaie McKay’s First Amendment rights by enacting
and enforcing the Electronics Ban Order.

\%

As noted above, McKay asserts that “PlaingifSuit is not challeging access, it is
challenging denial of First Amément right of recoridg.” Resp. 14. Thus, McKay appears to
also be suggesting that his rigiot record is one of freedom of expression rather than, or in

addition to, access.As explained above, it appears that the proper analysis of McKay's claim is

® However, in the same breath, McKay asserts thatifffffaagrees that a person does not have the First
Amendment right to express themselveaintiff does have the First Amendment right to receive and record

-13 -



under a right of access analysis. Howewaren assuming that McKay’'s claim should be
analyzed as expressive condinis, claim is still without merit.

To determine whether the government has violated an individual’s free speech rights, the
Sixth Circuit employs a three-step analysis:

(1) we ask whether the speech is protecteder the First Amendment; (2) if so,

using the public-forum doctrine, we ascertain whetiner applicable forum is

public or nonpublic; and (3) applying thppopriate standard for the forum, we

ask whether the government’s prohibitionspeech passes muster under the First

Amendment.
S.H.A.R.K 499 F.3d at 559 (citingParks v. City of Columbus395 F.3d 643, 647 (6th Cir.
2005)).

Again, the distinction between recordingtire courtroom and outside the courtroom is
important, and the “expressive speech” analysis will be applied to both.

A

Here, McKay seeks the right to record “palrials and public court hearings” occurring
inside the Saginaw County courtrooms. Thus,fitst step is to determe whether there is a
“right to record” events encompassed by thetFimendment. The next step is to determine
whether there is a “right to record”@ws in a courtroom specifically.

“It is well established that in order to Ipeotected under the First Amendment, images
must communicate some ideaPorat v. Lincoln Towers Cmty. Ass’B005 WL 646093, at *4

(S.D.N.Y. Mar. 21, 2005). Morspecifically, to achieve proteoti under the First Amendment,

a plaintiff must show that he possessed (1) a message to be communicated, and (2) an audience

information.” Resp. 14-15. Under Pl#ffis logic, he is neither assertingraht to expression nor a right of access
claim under the First Amendment, but an independenht'rig receive and record”.But McKay provides no
analytical framework for analyzing $isuggested First Amendment right to receive and record or any precedent
establishing such a framework.

" To be clear, this analysis is nataessary to the Court’s decisi Indeed, it is an ipplicable analysis to the
alleged First Amendment right at issue becaBidé.A.R.Kis controlling. However, because most of McKay’'s
arguments are premised in a right-of-expression analysis—the nature of the fora at issumtvittssgpionination,
intermediate and strict scrutiny—the Court will analyze the matter to address these arguments.
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to receive this message, regardless of théiume in which the message is to expressedrley

v. Irish-Am. Gay, Lesbian, & Bisexual Group of Bosteh5 U.S. 557, 568 (1995). Therefore,
the taking of photographs or videography, heiit more, is not protected by the First
Amendment.Porat, 2005 WL 646093, at *5.

However, many circuit courts have deteradnthat videotaping implicates the First
Amendment when it is used “to gather infation about what public officials do on public
property.” Smith v. City of Cummin@12 F.3d 1332, 1333 (11th Cir. 2008ge also ACLU v.
Alvarez 679 F.3d 583, 599-00 (7th Cir. 2018lik v. Cunnliffe 655 F.3d 78, 79 (1st Cir. 2011).
Here, McKay is seeking to exercise this aldkgeght to record publicofficials (i.e., county
judges).

But none of the cases McKay cites stand tfte proposition that the courtroom is a
“public place” in which he has ¢right to record the event#s explained in the April 10, 2014
Order Denying Reconsideration, the Sarpe Court has stated that the pulblaes nothave a
First Amendment right to record judicial proceedings inside a courtroom:

In Chandler v. Florida 449 U.S. 560 (1981), the Sepne Court affrmed a state

supreme court decision that “reject[edé¢ argument of the Plaintiffs thekte first

and sixth amendments to ethUnited States Constitutiomandate entry of

electronic media into judicial proceedinys (emphasis added). Moreover, in

Nixon v. Warner Communications, Ind35 U.S. 581 (1978), the Supreme Court

stated: “In the first place... there is no constitutionaight to have [courtroom]

testimony recorded and broadcast.” (citiBgtes v. Texas8381 U.S. at 539-42).

The Supreme Court thus concluded thatéhs no First Amendment right to have

electronic media in the courtroom.

Order 5, ECF No. 38. Thus, there is no right under thestiAmendment to record judicial

proceedings inside a courtroom. McKay’'s claimubd therefore fail at the first step of the

analysis.

8 The Order Denying Reconsideration also distinguisikak, Alvarez andCumming
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B

However, for the sake of completeness, tb&t of McKay’s claimwill be addressed.
Assuming there is a First Amendment right to rdgadicial proceedingsside a courtroom, the
next step is to determine the character & ¢tourtroom—that is, whieér it is a public or
nonpublic forum. There are three types of fdthe traditional public forum, the public forum
created by government desigati and the nonpublic forum.Jobe v. City of Cattlesburg09
F.3d 261, 263-65 (6th Cir. 2005) (citi@prnelius v. NAACP Legal Defense & Educ. Fund,,Inc.
473 U.S. 788, 802 (1985)). The traditional pulbiicum includes places like parks and streets
that are “government property that has ttadially been available for public expressiof. ™.
(quotingInt’l Soc’y for Krishna Consciousness v. |.&95 U.S. 672, 678 (1992)). In contrast,
“[tIhe designated public foruntonsists of public propertythat the State has opened for
expressive activity by padr all of the public.” Id. (quotingLeg 505 U.S. at 678).

McKay contends that the Saginaw Countyv&nmental Centema its courtrooms are
public forums. “Traditional public forums atbose places ‘which by long tradition or by
government fiat have been devoted to assembly and debdtiited Food & Commercial
Workers Local 1099 v. City of Sidne364 F.3d 738, 746 (6th Cir. 2004) (quotiAgrry Educ.
Ass’n v. Perry Local Educators’ Ass'#60 U.S. 37, 44 (1983)).

McKay'’s assertion—that the courtroom is a public forum—is flatly contradicted by Sixth

Circuit precedent. “The courtroom isnanpublic forumwhere the First Amendment rights of

[T]o the extent that these cited cases held tthexte is a First Amendmenight to record, these
cases dealt only with recording public officialstsidethe courtroom. Not a single cited case has
held that there is a First Amendment right toorel within the courtroom—nor could it, without
violating Supreme Qurt precedent.

Order 6, n. 2.

° Indeed, McKay relies on cases that involved recording government officials in areas that have been consistently
and repeatedly held to be public forumSee Glik 655 F.3d at 79 (recording an arrest on the Boston Common);
American Civil Liberties Union of lllinois v. Alvare@79 F.3d at 588 (challenging statute that prohibits recordings

“in public fora in and around the Chicago area”).
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everyone (attorneys included) aetheir constitutional nadir. In fact, the courtroom is unique
even among nonpublic fora because within its io@sf we regularly countenance the application
of even viewpoint-discriminatgrrestrictions on speech.Mezibov v. Allen411 F.3d 712, 718
(6th Cir. 2005) (emphasis addéfl) Thus, as a nonpublic forura,courtroom is “less conducive
to free speech rights.’Id. at 720 (6th Cir. 2005kee also HuminskB96 F.3d at 90 (“We are
particularly reluctant to conclude that goweent property is a public forum ‘where the
principal function of the property would besdipted by expressivactivity.”) (quoting
Cornelius 473 U.S. at 804).
C

The third part of the analysis requiresamsessment of whether the government’s action
is reasonable in light of the tume of the forum. “The governmemay lawfully restrict speech
in a nonpublic forum so long as thestrictions are viepoint neutral and reasable in light of
the purpose served by the forumtelms v. Zubaty495 F.3d 252, 256 (6th Cir. 2007). Given
that courtrooms are nonpublic forums, the Etmuts Ban Order “neednly be reasonable in
light of the purpose of the forum andleet a legitimate government concernGen. Media
Communications, Inc. v. Coheb31 F.3d 273, 282 (2d Cir. 1997)t&tions omitted). It “need
not be the most reasonabletloe only reasonable limitation.Cornelius 473 U.S. at 808.

The first step is to determine whether tlectronics Ban Order is content-neutral or
content-based regulation. “Agyaneral rule, laws that by théerms distinguish favored speech
from disfavored speech on thesimof the ideas or views expressed are content baSeudier,

512 U.S. at 643. In contrast, a camitneutral ordinance is one tHptaces no restrictions on . . .

19 To be fair, several later circuit decisions have criticized the holdiniylémiboy however, they all also
acknowledge thatlezibovis still controlling law. See Bright v. Gallia County, Ohi@53 F.3 d639, 654-55 (6th Cir.
2014) (reluctantly following the holding iMezibovbecause it “remains binding upon subsequent panels, under the
law-of-the-circuit doctrine, until overturned by this court en banc or by the United Supreme Court.”).
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either a particular viewpoint or anylgect matter that may be discusse#iill v. Coloradg 530
U.S. 703, 723 (2000). “A regulation that servesppses unrelated to the content of expression
is deemed neutral, even if it has an incidemtffect on some speakers or messages but not
others.” Ward v. Rock Against RacisdB1 U.S. 781 (1989).

Here, the Electronics Ban Order is conteatiral because it phibits all electronic
recording of all events occurring within tleeurtrooms: “All persongnd property (including
closed containers) entering court related faesitare subject to search by Sheriff Deputies for
the purpose of enforcing [the ElectronicsnBarder].” Pl.’s Mot. Summ. J. Ex.*2. See also
Rouzan v. Dorta2014 WL 1716094, at *12 (C.D. Ca. Marth, 2014) (“Further, the restriction
on recording was viewpoint neat. Neither Rule 1.150 nathe court’'s cellphone policy
restricted speech based on content; rather, theestiected recording of all court proceedings . .
).

McKay nevertheless asserts that the Etedos Ban Order is not viewpoint-neutfal
because “[tlhe Pfau Directivellavs, without question, that dein exercisers of the First
Amendment, particularly the major local mediatlets, need not seeky permission under the
[Electronics Ban Order] or via the Pfau Ditige before being allowed to bring in_and use
recording devices in the Saginaw County GovemtaleCenter and its courtrooms.” Resp. 18

(emphasis original).

1 Admittedly, it is difficult to imagine a content-based regulation governing recording, given that the act of
recording is not itself expressive. Thsatis the way that a member of thablic records judicial proceedings so
different from the way a professional caam@an records judicial proceedings? ristover, are they so different as to
espouse a particular viewpoint? Thanity of this argument reinforces this Court’s conclusion that the right to
record under the First Amendment is bettealyzed under a “right to accessthex than a “right to expression.”

12 “v/iewpoint discrimination is a subset of content discrimination . . . . A viewpoint-based law goes beyond mere
content-based discrimination and regulates speech based upon agreement or disagreement with the particular
position the speaker wishes to express.” 1 Smolla & Nimmer on Freedom of Speech § 3:8/&diswn Joint

Sch. Dist. v. Wisconsin Employment Relations Com#2a U.S. 167, 176 (1976)).
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McKay’s assertion contains several important factual errorstst, Fnothing in the
Electronics Ban Order itself permits members of the media to bring in electronic devices without
seeking prior approvalSeePl.’s Mot. Summ. J. Ex. 2 f£ll persons. . . are subject to search by
Sheriff Deputies for the purpose of enforcing fiiikectronics Ban Order].”). Thus, on its face,
the Electronics Ban Order is cent- and viewpoint-neutral.

Indeed, only the Pfau Directivéwhich governs how the Sheriff's Department will help
enforce the Electronics Ban Order, states tharetlare some categoriespeople who may bring
in their electronics without seeking permission:

Starting 16 December 2013 there will be electronic recording device
allowed (cell phone, camera, tablets, laptop computers,sed).ip the Saginaw

County Courthouse by any members of thelipuh . This poligy will exclude the
following persons:

1) Courthouse employees

2) Active members of the State Bar of Michigan

3) Law enforcement personaid| acting in that capacity
4) Probation and Parole aférs acting in that capacity

5) Representatives of media agencies authorized pursuant to AO
1989-1

6) Individuals granted ad hocmpassion by an authorized judge.
Pfau Directive (emphasis added). Thus, McKagagect that members of the media may bring
in electronic devices withoutrfit seeking permission from a judge. But, importantly, nothing in

the Pfau Directive permits a member of the mediase that electronic diee to record events

13 To be clear, the Electronics Ban Order was issued by the judges of the Saginaw County Court puhgiant to
authority under Mich. Ct. R. 8.112, while the Pfau Direztivas issued to members of the Saginaw County Sheriff's
Department by Lieutenant Randy Pfau. In other words, it does not appear that the SagirntgWZQatijudges had

any role in developing the Pfau Ditee, nor does it appear that the Sagin@ounty Sheriff's Department played
any role in developing the Electronics Ban Order. Atous times during this litigation, Defendants have asserted
that they are not a proper party tastlsuit. However, no such argument was made in their instant motion for
summary judgment.
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in the courtroom. Thus, the ability to usiee electronic device istill governed by the
Electronics Ban Order, which statémt use of electronic devicesprohibited “[e]xcept with a
judge’s permission . . ..” Pl’s Mot. Summ.EK. 2. Critically, then, although members of the
media (along with lawyers, courthouse empley, and law enforcement) may bring in their
electronic devices without firseeking permission, they must sfilist ask for permission before
exercising whatever First Amendment rigfney have to record proceedings.

To bolster his claim that the Electrosi®8an Order is “viewpoint-discriminatory”,
McKay advances several instances in whitie media have recorded various judicial
proceedings. SeeResp. Ex. D (photograph of defendant entering courtroom); Ex. E (press
photograph of judge in the cowwtm). From the photographs, it is clear that members of the
media have been allowed to photograph and recoudtroom events in deast two instances.
But it is not clear whether the i@ asked for permission to recdre events, as required by the
Electronics Ban Order. Indeed, McKay make&s assertion that the media failed to seek
permission but was nonetheless akal to record events. Adready noted, McKay has never
identified a single person (or member of the ragaiho requested permission to record judicial
proceedings and was denied. Likewise, he hasrrdentified a single person (or member of the
media) who was able t@cord courtroom events without firseeking permission. The fact that
a member of the press haseln able to photograph courtro@roceedings—without any more
detail regarding the factual circumstances—isamugh to show that the Electronics Ban Order

is a content-based restriction on recordihg.

14 Moreover, even if letting the mediaity in electronic devices is viewpoidiscriminatory, tle Electronics Ban
Order would still be constitutional undktezibov 411 F.3d at 718 (“In fact, the courtroom is unique even among
nonpublic fora because within its confines we regularly countenance the application ofviewgoint-
discriminatory restrictions on speech.”).
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And because the Electronics Ban Order is @obeutral, it need only be reasonable in
light of the purpose of the counsm. As explained above, tlidectronics Ban Order protects
the legitimate government interesbf lessening courtroom diattions, preventing juror and
witness intimidation, preventing online resear8ee Mead583 F. Supp. 2d at 1239 (“The State
‘has a legitimate need to preserve an orderly and safe place to conduct the public’s business” and
to maintain “proper order and decorum in the courtroom.”) (quofiagnmartano v. First
Judicial District Court 303 F.3d 959, 967-68 (9th Cir. 2002).Banning electronic
communication devices is a reasonable methodofotecting these interests. Therefore, the
Electronics Ban Order reasonably fulfills a legate and demonstrated governmental nesee
Gen. Media Communications, Ind31 F.3d at 282. &ordingly, even analyzing the matter as a
right to expression, the Electronics Ban Orderasstitutional under the First Amendment.

D

The same analysis is applicable in detamng whether the Eleatnics Ban violates the
First Amendment as applied outside the courtrpoe., in the common spaces of the Saginaw
County Governmental Center.

The first question is whether there isFast Amendment right to record activities
occurring in the common spaces. In its April 10, 2014 Order, the Court suggested that there may
be a First Amendment right tegord in the common spaces, but that the parties had not provided
any briefing on the issue: “Although therens First Amendment righto tape and record
courtroom proceedings, some courts have heldlieatnedia may have the right to record events
taking place outside the courtro@nd any restrictions on that rigimust be reasonable.” Order

18.
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Assuming there is a right to record, the next step is to determine whether the common
areas surrounding the courtroonss a public or nonpublic forum. Generally, courts have
concluded that the entire interior @fcourthouse is a non-public forurBee Grace461 U.S. at
178-80 (holding that the Supreme Court building &s grounds other than public sidewalks are
not public forums, and noting “[courts have] maen traditionally held open for the use of the
public for expressive activities.”YSammartanp 303 F.3d at 966 (holdin¢ghat judicial and
municipal complexes are nonpublic forumSgfick v. Gardnerl64 F.3d 370, 372 (7th Cir.
1998) (“The lobby of the courthousg not a traditionlapublic forum ora designated public
forum, not a place open to the pulfioc the presentation of views.. . It is a nonpublic forum . .

. .”); United States v. Gilberto20 F.2d 878, 884 (11th Cir. 1991) (holding that although a
courthouse was a nonpublic forum, the unenclosed courthouse plaza was a designated public
forum); Huminskj 396 F.3d at 91-92 (courthouse and adjacent parking lots are nonpublic
forums); see also Cox v. Louisian879 U.S. 536, 554-55 (1965)pfaying reasonable time-
manner-place restrictions to expressiveefspeech activity outside a courthouse).

However, the Saginaw County Governmer@ainter contains not only courtrooms, but
also legislative offices. The presence otdh legislative offices does not change the
characterization of the Governmental Centeputih: “Municipalbuildings are notraditionally
regarded as forums for expressive activity . . Hansen v. Williamsqr440 F. Supp. 663, 679
(E.D. Mich. 2006) (citingSammartanp 303 F.3d at 966 (building operated for purpose of
conducting business of the courayd of the municipal and stateurts is a nonpublic forum)).
Therefore, even the common areas outsidedletrooms are non-public fora. Accordingly, the
Electronics Ban Order as applied to the camnareas outside the wntrooms need only be

reasonable.
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As explained several times above, the Eleca®®an Order survives this reasonableness
standard. The Electronics Ban Order protdieéslegitimate government interests of lessening
courtroom distractions, preventing juror andness intimidation, preanting online research
outside the courtroom.

In determining whether it is reasonable, the Seventh Circuit's opiniddorman v.
Meiszner 430 F.2d 558 (7th Cir. 1970), provides guidance.Démfman the Seventh Circuit
addressed a local court rule that banned thefigkectronic media inside a federal building and
adjacent exterior areas. Specifically, the coulé banned the “taking of photographs in the
courtroom or its environs,” where the enviransluded “the entire 25th, 24th, 23rd, 21st, 20th,
19th, 18th, 16th, 15th, 14th, 2nd and groundoff$, including the plaza and sidewalks
surrounding the Courthouse.ld. at 560. Despite the broad prohibition on recording in the
federal building, the courtrooms veelocated only on the 19thoftir and above. The remaining
floors housed several federal agencies, including the Treasurytieps congressional offices,
the Commission on Civil Rights, the Secretarnytlted Air Force, the&Commerce Department, a
health clinic, the Equal Emplayent Opportunity Commission, atige office of a United States
senator.ld. at n. 2.

The Dorfman Court concluded that, although “thestlict court may, by rule, exclude
photographing and broadcasting from those amfashe courthouse which would lead to
disruption or distraction of judial proceedings,” the locabart rule nevertheless “goes beyond
the scope permitted by the First Amendmend.’ at 561. The court first clarified that

the district court was acting within itBscretion in prohilting photographing and

broadcasting inside as well as in the areas adjacent to courtrooms. Moreover, the

extension of the prohibition time entire floor on which a courtroom is located, as

well as the elevators on the first floor,also permissible as a measure reasonably
calculated to promote the integrity the court’s proceedings.
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Id. at 562. In addition, floors thdwoused the United States Maa$ the offices of the United
States Attorney, and the granayjuoom “may be treated inéhsame manner as those floors on
which are located the courtrosnof the district court.”ld. n. 4. The ban was permissible for
these areas because “the law paty allows but compels the cdsirto insure that judicial
proceedings are conducted in an orderly, solemn environment free from the interferences which
so often accompany modern nevaverage of the eventsld. at 561.

In contrast, because the prohibition extehd® “floors of thefederal building where
there are no courtrooms, to the large center lobby on the first floor, and to the plaza and outside
areas surrounding the building,” thmn was impermissibly broadld. at 562. Given the
architecture of the federal building—and tlaetfthat the windowless courtrooms were located
19 floors above the lobby and outside areas—fateseeable commotion in the lobby could
disturb the courtroom proceedings. Moreover e also applied to floors where there were no
courtrooms. Accordingly, because the ban covareds that offered no “immediate threat to the
judicial proceedings,” part dhe ban violated the First Amément rights of the press.

Here, in contrast to the situation Dorfman the Electronics Ban Order does not even
apply to the entirety of the Saginaw Countpv@rnmental Center—it applies only to “court
related facilities.” The court-related facilities inde the entirety of the third and fourth floors of
the Governmental Center becatisese floors consist only of the RQiudicial District Court and
the 10th Judicial Circuit Court, respectively. feM. Summ. J. 12, Ex. A. On the first and
second floor, the Electronics Ban Order appliey ¢mlthe areas housing the Probate Court, the
Family Division of the 10th Circuit Court, th@ourt Administrative Offtes, Friend of the Court

offices, Probations offices, and related common ardds. These are areas where electronic
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recording could lead to disruption distraction of judicial proceedingDorfman 430 F.2d at
562.

Unlike in Dorfman however, the Electronics Ban Order dawd applyto non-court
related facilities. These areas include thesBcutor’'s Office, the boardroom of the Saginaw
County Commission, or the offices of the Caour@ontroller, Clerk, Teasurer, Financial
Services or Equalization. Be’ M. Summ. J. 12, Ex. A.Members of the public, including
McKay, are still free to bring in and use thelectronic recording devices in these areas.
Because the Electronics Ban Order only applieseasathat could lead atisruption of judicial
proceedings, it is a reasonable restriction.

VI

In his response, McKay also appears to tiigeissue of “overbreadth” as a defense to
Defendants’ motion for summarydgment. That is, although May’s complaint asserts that
the Electronics Ban Order violates the Fishendment because it is overbroad, McKay also
appears to be usingas a defense.

A facial challenge to a law’s constitutionalityaa effort “to invalidate the law in each of
its applications, to take the law off the books completelgdnnection Distrib. Co. v. Holder
557 F.3d 321, 335 (6th Cir. 2009) (en banc). Sustaining a facial attack to the constitutionality of
a state law is “momentous and consegaénit is an ‘exceptional remedy.”Speet v. Schuette
726 F.3d 867, 872 (6th Cir. 2013) (quoti@grey, 614 F.3d at 201).

When a plaintiff makes a facial challenginder the First Amendment to a statute’s
constitutionality, the “facial challe® is an “overbreadth challengeConnection Distrih. 557
F.3d at 335. Instead dfaving to prove thato circumstances exist in which the enforcement of

the statute would be constitutional, the pldiribears a lesser burden: “to demonstrate that a
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‘substantial number of instancexist in which the law canndie applied corigutionally.™
Glenn v. Holder 690 F.3d 417, 422 (6th Cir. 2012) (quotiRgchland Bookmart, Inc. v. Knox
Cnty, 555 F.3d 512, 532 (6th Cir. 2009)Not just any assertion of overbreadth will do—the
law must besubstantially overbroad—a concept that requires a comparison between the
legitimate and illegitimate applications oktlaw. As the Supreme Court explained:

[T]he existence of a “chilling effect,” evan the area of First Amendment rights,

has never been considered a sufficientdyasiand of itself, for prohibiting state

action. Where a statute does not clise abridge free speech, but—while

regulating a subject within the State’s powdends to have the incidental effect

of inhibiting First Amendment rightst is well settled thathe statute can be

upheld if the effect on speech is minoratation to the need for control or the

conduct and the lack of alteative means for doing so.
Younger v. Harris401 U.S. 37 (1971) (emphasis addegg also Speef26 F.3d at 873 (“If the
law does not reach a substantial amount ofsatutionally protected conduct, then the
overbreadth challenge must fail.”) (internal tidas omitted). In other words, the overbreadth
must be not only “real, but suistial as well, judged in relation to the statute’s plainly
legitimate sweep.”Broadrick v. Oklahoma413 U.S. 601, 615 (1973). “Because of the wide-
reaching effects of striking down a statute it face . . . we have recognized that the
overbreadth doctrine is ‘strong medicine’ and hargloyed it with hesitation, and then ‘only as
a last resort.””Los Angeles Police Dep't Wnited Reporting Pub. Corp528 U.S. 32 38 (1999).
The overbreadth claimant bears the burden ofatestnating from the text of the law and from

actual factthat substantial overbreadth existsL. Spoons, Inc. v. Dragarb38 F.3d 379 (6th

Cir. 2008).
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The doctrine of substantial aveeadth “involves an inquiry ta the ‘absolute’ nature of
a law’s suppression of speechConnection Distrih. 557 F.3d at 348 A facial challenge
based on substantial overbreadth tid®[s] a challenge to a statuthat in all its applications
directly restricts protected First Amendmeactivity and does not employ means narrowly
tailored to serve a compelling governmental intereSet’y of State of Md. Joseph H. Munson
Co., Inc 467 U.S. 947, 966 n.13 (1984).

McKay cannot carry his burden to show thia# Electronics Ban Order is substantially
overbroad. McKay asserts that the Electronics Bader restricts his First Amendment right to
record public officials because it bans recording inside the courthouse. But as explained above,
under any First Amendment analysis, the Eleca®ian Order does not parmissibly restrict
McKay’s First Amendment rights. Therefore, has not shown thatehElectronics Ban Order
impermissibly restricts protected First Amereith activity—let alone restricts a “substantial
amount” of constitutionyy-protected conduct.

As part of his overbreadth challenge, Mgkantends that the Saginaw County judiciary
does not have the authority to regulate the comareas outside the courtroom. “If a regulation
is necessary, the authority belongs to the Saginaw County Board of Commissioners as the
facility owner, not the courtand the court’s deputies.” ResBr. 12 (citing Mich. Ct. Rule
8.115(C)(1)). And, McKay continues, because the Saginaw judiciary lacks the ability to
promulgate rules for common areas outsidecii@rtroom under state law, the Electronics Ban
Order violates the First Amendmt of the federal Constitution.

This argument is unavailing in every respect, even assuming for the moment that the

Saginaw Judiciary lacks the ability under state@ ta promulgate rules pertaining to common

5 The Sixth Circuit has acknowledged that “the concept of ‘substantial overbreadth’ has some elusive qualities.”
Connection Distrib. C.557 F.3d at 340see also Taxpayers for Vincedt66 U.S. at 800 (“The concept of
‘substantial overbreadth’ is not readily reduced to an exact definition.”).
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areas. First, a violation of a state law is pet seviolation of the federal Constitution, and
McKay presents no precedent to the contrarfhat is, accepting Mcy’s argument, just
because the judiciary may havelated state law does not automatically mean they violated the
federal Constitution. They are two separatel independent questions with two entirely
different sources of law’.

Second, it is unclear how an alleged violatmf state law factorsto the overbreadth
analysis. To prevail on an overbreadth chmgee McKay must show that a substantial number
of applications of the Electronics Ban violdke First Amendment of the federal Constitution.
Here, he appears to be arguingtth substantial number of amgltions of the Electronics Ban
(i.e., every application outke the courtroom) violatéMichigan law because the Saginaw
Judiciary did not have the authority to regalatommon areas. But, again, just because the
Electronics Ban Order is arguedhave violated Michigan law doe®t mean that it violates the
federal Constitution. McKay cannot show thatubstantial number ofpgplications violate the
First Amendment of the federal Constitution, andKay’s overbreadth challenge will therefore
be denied.

VI

In his motion for summary judgment, McKalleges that the Ettronics Ban Order
gives government officials “unbiield discretion” and therefore alates the First Amendment.
SeeBr. 7 (“While the exercise of First Amendmaeitghts are subject to strictions, a law cannot
condition the free exercise of rBi Amendment activities on thenbridled discretion of

government official8) (emphasis added).

% To be clear, McKay did not allege any violations of state law in his complaint.
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A

“Any system of prior restraints of expressi[bears] a heavy presumption against its
constitutional validity, and a party who seekfi&wve such a restraint ugd thus carries a heavy
burden of showing justification for the imposition of such a restra@nty. Sec. Agency v. Ohio
Dep’t of Commerce296 F.3d at 477, 485 (6th Cir. 2002) (quothgw York Times Co. v. United
States 403 U.S. 713, 714 (1971)). &pfically, the prior restrainmust not delegate overly
broad licensing discretion toffwial decision-makers. Forsyth Cnty., Ga. v. Nationalist
Movement505 U.S. 123, 130 (1992).

But the issue of standardless discretioniappnly to First Amendment claims involving
expressiveactivity. See Lakewood v. Plain Dealer Pub. C486 U.S. 750 , 755-56 (1988)
(“[W]hen a licensing statute allegedly vests udled discretion in a government official over
whether topermit or deny expressive activity. .”) (emphasis addedMiller v. City of
Cincinnati 622 F.3d 524, 532 (6th Cir. 2010) (“Becauséettered governmental discretion over
the licensing offree expressiorconstitutes a prior restraint . . . .”) (emphasis added) (internal
guotation marks omitted).

As explained above, McKay’s alleged right tecord events i®ne of access, not
expression. Therefore, theastlardless discretion limitatiois not applicable here, and
McKay’s motion for summary judgment will be denied on this ground.

B

But even if the Court doespply the standardless discretion analysis to the instant case,
McKay would not be entitled to summary judgmerts with other First Amendment analyses,
the proper starting point is tdetermine the nature of the forum in which McKay seeks to

exercise his alleged First Aandment right to recordM.A.L. ex rel. M.L. v. Kinslan®b43 F.3d
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841, 846 (6th Cir. 2008) (“The extent to which the government may regulate speech in a
particular forum depends uporethature of the forum.”).

As explained above, both the courtroomsd #ime Saginaw County Government Center
are nonpublic forums. The Supreme Court hayebapplied the standardless discretion outside
the context of a traditional public iam, but several circuits haveSee Child Evangelism
Fellowship of MD, Inc. v. Kntgomery County Public Schook57 F.3d 376, 386 (4th Cir.
2006). These circuits have further noted thatlic officials have more discretion in limiting
speech in nonpublic forums:

This does not mean that the unbridled discretion analysis is precisely the same

when a limited public or nonpublic forumather than a traditional public forum,

is involved. The unbridled disetion inquiry is “not a static inquiry, impervious

to context”; rather a court will reviewa grant of discretion “in light of the

characteristic nature and function of that forunRidley v. Mass. Bay. Transp.

Auth, 390 F.3d 65, 94-95 (1st Cir. 2004).Hat discretionaryaccess is the

defining characteristic of & nonpublic forum suggests thatore official

discretion is permissible in a nonpubliorum than would be acceptable in a

public forum. . ..”

Child Evangelism457 F.3d at 387 (internal edits omitted) (emphasis added). Indeed, as the
Sixth Circuit concluded, First Amendment rights are “at their constitutional nadir” in the
courtroom. Meziboy 411 F.3d at 719. IMeziboy the Sixth Circuit oncluded that “in the
context of the courtroom proceedings, an attorney retengersonal First Amendment rights
when representing his client in those proceedindd.”720-21 (emphasis added). This lack of
First Amendment rights is equally apgable to others in the courtroom:

We cannot believe (and have come acrasauthority to suggesthat other trial

participants, with the possible exceptiof an actual pty to the casgyossess any

First Amendmentight to speak up ootherwise present a point of view in the

courtroom. We can conceive of no sudjhtifor jurors, courteporters, bailiffs,

or spectators to interrupt a judicial proceeding . . . .

Id. at 718-19 (emphasis added).
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Given the lack of almost any First Amendrhaght the public has inside the courtroom,
the government has much more leeway iposing restrictions oaxpressive conduct.

Because a courthouse/municipal buildilsga nonpublic forum, the Saginaw County
Governmental Center “is entitled to put time, plagnd manner restrictions on [] speech so long
as the restrictions are viewpomeutral and reasonable in lighttble [government’s] interest in
the effectiveness of thierum’s intended purpose.’Kinsland 543 F.3d at 847 (citintynited
States v. Kokindad97 U.S. 720, 730 (1990).

This Court has already exihed numerous times thatethElectronics Ban Order is a
reasonable restriction on Mcila alleged First Amendmentght to record—both inside and
outside the courtrooms. Acconglly, summary judgmerdn Count V of his Complaint, alleging
“unbridled discretion”, will be denied.

Vi

In summary, under any analysis (right expression, right of access, overbreadth,
unbridled discretion), McKay’s alleged First Antknent arguments are nittgss. Therefore,
his motion for summary judgment will be denigad Defendants’ math for summary judgment
will be granted.

A

Defendants, however, moved for summpaygment only on McKay’s First Amendment

claims—not on his Fifth Amendment or Fourteenth Amendment ciHinfherefore, McKay's

Fifth Amendment and Fourteenth Ameneimh claims will proceed to trial.

™ In their reply brief, Defendants assert that those claims should be dismissed because they “are derivative of an
asserted constitutional right to record trial proceedings which does not exist.” Defs.” Reply 6. Defendants did not,
however, raise this argument in their motion for summary judgment. “When a movant submitsaldeiidence

or arguments in support of summary judgrnafter the filling of the non-movant’'esponse, district courts have the

option of either disregarding that additional evidenc@roviding the non-movant with the opportunity to file a
surreply.” International-Matex Tank Termals-lllinois v. Chemical Bankk009 WL 1651291, at *2 (W.D. Mich.

June 11, 2009) (quotingagoffe v. JLG Indus., Inc2008 WL 2883183, at *2 (D.N.M. May 7, 2008). McKay has
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B

As a final matter, Defendants request castd attorney fees 6swrongfully incurred”
due to McKay's lawsuit. Defs.” Mot. Summ. 25. Defendants have not cited any caselaw to
support their request, nor have th@ypvided any kind of explanatidor why they are entitled to
costs and attorney fees. The only reference to recovery fees is thenkasice of the motion, in
which “Defendant respectfully geiests this Honorable Court enger Order dismissing the cause
of action and awarding Defend&hits costs and attorney fees woongfully incurred.” Defs.’
Mot. Summ. J. 25. Accordingly, Defendant’s respufor attorney fees will be denied without
prejudice.

IX

Accordingly, it iSORDERED that Plaintiff McKay’s Motion for Summary Judgment as
to Count V (ECF No. 35) iBENIED.

It is furtherORDERED that Defendants’ Motion for Summary Judgment (ECF No. 44)
is GRANTED IN PART to the extent that its seeksnsmary judgment on Plaintiff McKay’s
First Amendment claims. Defendants’ Mmti for Summary Judgment (ECF No. 44) is
DENIED WITHOUT PREJUDICE IN PART to the extent it seeks recovery of costs and
attorney fees.

It is further ORDERED that Counts I, Ill, IV, andv of Plaintiff's Complaint are
DISMISSED WITHOUT PREJUDICE to the extent that Plaintiff claims that the Electronics
Ban Order is unconstitutional as appliedthin the courtrooms of the Saginaw County

Governmental Center.

not sought leave to file a sur-replgnd therefore this Couwill disregard Defendants’ arguments that McKay's
Fifth and Fourteenth Amendment claims should be dismissed.

18 Apparently, Defendants seek costs and attorney rigdated to only one of the Defendants—either Sheriff
Federspiel or Lieutenant Sheriff Pfau. Defendants did not, however, identify which one wag see&cover.
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It is further ORDERED that Counts I, Ill, IV, andVv of Plaintiff's Complaint are
DISMISSED WITH PREJUDICE to the extent that Plaintiff claims that the Electronics Ban
Order is unconstitutional as applied outsidedbertrooms in the Saginaw County Governmental

Center.

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

Dated: December 11, 2014

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjed
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on December 11, 2014.

s/Tracy A. Jacobs
TRACY A. JACOBS
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