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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
ROSETTA FERGSUON,
Plaintiff, CaseNo. 14-cv-11808
v Honorabl&@homasL. Ludington
MASTROMARCO FIRM,

Defendant.

/

ORDER GRANTING IN PART MOTION FOR RECONSIDERATION, OVERRULING
PLAINTIFF'S OBJECTIONS, ADOPTING REPORT AND RECOMMENDATION, AND
DISMISSING COMPLAINT WITHOUT PREJUDICE

Plaintiff Rosetta Fergusamoves for reconsideration tfis Court’s June 16, 2014 Order
Adopting Magistrate Judge Morris’s Reconmdation and Dismissing Plaintiff's Complaint
without Prejudice (ECF No. 7). In that Ordé¢ne Court adopted Magistrate Judge Morris’s
recommendation to dismiss Ferguson’s compléontlack of subject matter jurisdiction after
noting that neither party had filed timely objects. Because Ferguson had indeed filed timely
objections, Ferguson’s motion fazaonsideration will be granted in part. However, because this
Court lacks subject matter jurisdiction overrdigson’s claims, the Court will adopt the
Magistrate Judge’s cemmendation to dismiss Ferguson’s complaint.

I

A motion for reconsideration wilbe granted if the moving g shows: “(1) a palpable

defect, (2) the defect misled the court and the parties, and (3) that correcting the defect will result

in a different disposition of the caséMichigan Dept. of Treasury v. Michalec, 181 F. Supp. 2d

731, 733-34 (E.D. Mich. 2002) (quoting E.D. MicLR 7.1(g)(3)). A “mlpable defect” is
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“obvious, clear, unmistakable, manifest, or plaiml”at 734 (citingMarketing Displays, Inc. v.
Traffix Devices, Inc., 971 F. Supp. 2d 262, 278 (E.D. Mid897)). “Motions for rehearing or
reconsideration which merelygsent the same issueged upon by the Courgither expressly
or by reasonable implicatn, shall not be grantedd. (quoting E.D. Mich. 7.1(h)(3)).

I

On May 6, 2014, Plaintiff Rosetta Ferguson filed a complaint against Defendant
Mastromarco Firm alleging legal malpracticECF No. 1. Specifically, she claimed that
Defendant was “negligent in representing me, breatiediduciary duty to act properly, failed
to resolve my case in a timely meer and failed to pay money owetdd! at 3.

On June 16, 2014, this Court adoptddagistrate Judge Patricia Morris’s
recommendation that Ferguson’s complaint be dised for lack of subject matter jurisdiction.
ECF No. 7. The Court noted that neither party filad objections to the port, and therefore it
adopted the recommendation and dssed Plaintiff's complaint.

The day after this Court adopted Magisgrdudge Morris’secommendation, on June 17,
2014, Ferguson’s objections to the recomméodawere placed on the docket. Although
Ferguson had attempted to file her objectiomsJune 13 (within the timeframe for timely
objections), the objections had not been gihon the docket untilune 17 (outside the
timeframe for timely objections). Thus, atlgh Ferguson had timely filed her objections,
docket did not reflect that fadtlor does the docket reflect any exaphtion for why it took four
days to docket Platiff's objections.

Because she had timely filed objections,dgtson filed a “Notice of Appeal” in which
she requests that the Court “[p]lease reconsiderdecision to dismiss my complaint.” ECF No.

10.



Ferguson is requesting thaistlfCourt reconsider its decision to dismiss her complaint,
and therefore the Court will construe Resgn’'s “Notice of Appeal” as a motion for
reconsideration pursuant Eastern District of Miclyan Local Rule 7.1(g).

1]

As outlined above, Ferguson timely object® the Magistrate Judge’s report and
recommendation, and her motion for reconsideratwdh be granted in part. This Court will
therefore conduct an indepemdeeview of the record.

In her report and recommendation, Magistrdelge Morris concluded that this Court
does not have subject matter galiction over Ferguson’s claimglagistrate Judge Morris noted
that Ferguson’s legal malpractice claims did aase under federal law ss to confer federal
guestion jurisdiction, nor was there diverséynong the parties so de confer diversity
jurisdiction. Accordingly, sheecommended dismissing Ferguson’siptaint for lack of subject
matter jurisdiction.

Ferguson raises two objemtis to the Magistrate Judge’sport and recommendation;
each will be addressed in turn.

A

First, Ferguson claims that “my original colaipt did contain a shoand plain statement
of the claim” as required by Federal Rule o¥iCProcedure 8(a). However, this objection is
unavailing because the Magistratiedge did not recommend dissal of the case for failure to
include a short and plain statement of heainol Instead, the Magistte Judge recommended
dismissal because the Court lacked subject mattisdiction pursuant to Federal Rule of Civil

Procedure 12(h)(3).



In her complaint, Ferguson alleged that this Court had subject matter jurisdiction because
her legal malpractice claims arise under federal law pursuant to 28 U.S.C. § 1331. Moreover, she
explains that “at the time of initial injury 1 was employed by the federal government. I'm
currently a full time student being suppartey federal student aid.” ECF No. 9 at 1.

Despite Ferguson'’s assertiohgy legal malpractice claint® not arise under federal law
S0 as to confer fedal question jurisdictionTitusv. Ewert, 92 F. App’x 334, 335 (7th Cir. 2004).

Nor does being a federal employee or being supgoby federal student aid create federal
guestion jurisdictionBlank v. Shein & Brookman, P.A., 1985 WL 39 (E.D. Pa. Nov. 5 1985).
Because Ferguson has not shown that her legal malpractice claims confer subject-matter
jurisdiction on this Court, her complaint will blismissed pursuant to Federal Rule of Civil
Procedure 12(h)(3).

B

Ferguson also objects to the conclusion that this Court lacks jurisdiction because ‘I
recently attempted to file a case in the Dist@curts in Saginaw Michigan and was denied.”
ECF No. 9 at 2. This objection &so unavailing. As explained above, this Court lacks subject
matter jurisdiction over Fergusontgaims. The state court’s rejent of Ferguson’s attempts to
file in state court does nathange this conclusion. Acaahbngly, the Cour will overrule
Ferguson’s objections and addpe Magistrate Judge’s recomnuation to dismiss Ferguson’s
complaint.

11l
Accordingly, it is ORDERED that Plaintiffs Notice of Appeal/Motion for

Reconsideration (ECF No. 10)&RANTED IN PART .

! The Court also notes that there would not be divejsitydiction because bofPlaintiff and Defendant are
Michigan citizens.
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It is furtherORDERED that Plaintiff's Objections (ECF No. 9) a®3/ERRULED..

It is further ORDERED that Magistrate Judge fiaia Morris's Report and
Recommendation (ECF No. 6)ADOPTED.

It is further ORDERED that Plaintiffs Complaint (ECF No. 1) i®ISMISSED

WITHOUT PREJUDICE .

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

Dated: September 9, 2014

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjed
upon Rosetta Ferguson, at 593 Home&ateet, Apt. 1, Saginaw, M|
48604 by first class U.S. mail on September 9, 2014.

s/Tracy A. Jacobs
TRACY A. JACOBS




