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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

STEVEN ABRAMS,
Petitioner, Case No. 1:14-cv-11890
Hon. Thomas L. Ludington
V.

DEWAYNE BURTON,

Respondent.
/

ORDER DENYING PETITIONER ABRAM'S PETITION FOR HABEAS CORPUS,
DENYING A CERTIFICATE OF APPEAL ABILITY, AND DE NYING LEAVE TO
APPEAL IN FORMA PAUPERIS

Petitioner, Steven Abrams, is servirgy controlling sentence of 52-t0-102 years’
imprisonment as well as a lesser term for Wayne Circuit Court jury trial convictions of
second-degree murder, M@.750.317; felon in possession of a firearm, M&EL50.224f, and
possession of a firearm duritize commission of a felony, MC& 750.224b. Abrams now seeks
habeas review of his State conviction.

In his petition, Petitioner Abrams raises tiedowing eight claims: (1) the prosecutor
committed misconduct at trial, (2) Petitioner wasidd the effective assistance of counsel, (3)
Petitioner was denied his right to be presertiat when a DVD of his police interrogation was
played for the jury outside his presence) {he prosecutor committed additional acts of
misconduct, (5) Petitioner was improperly boundrofgg trial on the charge of first-degree
murder, (6) Petitioner was not @l into court for the completn of a competency hearing, (7)
Petitioner was denied the effe@iassistance of counsel for failityensure his presence at the

competency hearing, and (8) the trial court erroneously commented on the evidence presented at
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trial to the jury. Because all of Petitioner'sichs are without merit or barred by his state court
procedural default, his petitionill be denied. A certificate ohppealability and permission to
proceed on appeal in forma pauperis will also be denied.

l.

This case involves a fatal shooting occurring next to residential apartments located
between 1I-75 and the Detroit Medical Center in the city of Detroit. The relevant facts were
outlined by the Michigan Court of Appeals, which are presumed correct on habeas review
pursuant to 28 U.S.C. § 2254(e)($ke Wagner v. Smithd1 F.3d 410, 413 (6th Cir. 2009):

In this case, the eyewitness, Felicia@édvin, testified that she saw defendant

with the victim below the balcony of hezsidence moments before the shooting,

and defendant and the victim were theyomio people in the vicinity. McCalvin

heard gunshots, saw defendant running, and saw the victim lying on the ground.

Thereafter, she positively identified fdadant in a photographic lineup, and a

police officer confiscated clothes frordefendant that matched McCalvin's

description. Defendant’s statement to plodice was inconsistent with McCalvin’s

testimony. Defendant told the police thae victim was shot during a drive-by

shooting that occurred near liquor store that was not close to McCalvin's

residence. In addition, the victim'stfeer, Milton Allen, testified that, hours

before the shooting, defendant said thatwaild kill either the victim or Allen

before the night was oveMoreover, Karen Rousehe victim's girlfriend,

testified that defendant was behavingg@gsively toward the victim and had

threatened the victim with a gun.

People v. AbramdNo. 300511, 2012 WL 516057 at *2 (MidBt. App. Feb. 16, 2012). A jury
convicted Abrams of second-degree murder, ME50.317; felon in possess of a firearm,
MCL 8§ 750.224f, and possession of a firearmirdyurthe commission of a felony, MCg
750.224b. He was then sentenceB2et0-102 years’ imprisonment.

Following his conviction and sentence, Petitioner filed a claim of appeal in the Michigan

Court of Appeals. The appellate brief filed bg hppellate counsel raised the argument that now

forms his first habeas claim; that Mr. Abrams was denied his state and federal constitutional
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rights to a fair trial by an impaal jury under the Sixth Amendent and to due process under the
Fourteenth Amendment and Article 1 sectionsah@d 20 of the United States Constitution due to
improper prosecutorial questioning and argumeRetitioner also filed a supplemenfab se
brief, raising the arguments that now folnie second, third, and fourth habeas claims.

The Michigan Court of Appeals affirmeBetitioner's convictions in an unpublished
opinion. People v. Abram£012 WL 516057 at *2 Petitioner subsequently filed an application
for leave to appeal in the Michigan Supreme Cawaising the same claims he presented to the
court of appeals. The Michigan Supreme CGalenied the applicatip unpersuaded that the
issues presented by Abrams warranted revigmaple v. Abrams817 N.W.2d 74 (Mich. 2012)
(unpublished table decision).

Petitioner then returned to the trial coartd filed a motion for relief from judgment,
raising the arguments that now form his fiftkxtsj seventh, and eighth habeas claims, as well as
additional claims not presented in this actidhe trial court denied Abram’s motion for relief
from judgment in an opinion dated June 12, 201RJifig that Abrams’ ineffective assistance of
counsel claim lacked meritpd that Petitioner had failed ttemonstrate “good cause” or “actual
prejudice” under Michigan Court Rule 6.508(D)(®) failing to raise his additional claims
during his direct appeal.

Petitioner next filed an application for leaweappeal in the Michan Court of Appeals,
which was denied based on Petitioner’'s failtoeestablish an entitlement to relief under
Michigan Court Rule 6.508(DPeople v. AbramaNo. 317335, Mich. Ct. App. Order (Oct. 19,

2013). Petitioner then applied fteave to appeal thdenial to the Michigan Supreme Court,



which was denied under Rule 6.508(People v. Abrams843 N.W.2d 759 (Mich. 2014)
(unpublished table decision).
I.

28 U.S.C. § 2254(d), as amended by Theatambrism and Effective Death Penalty Act
of 1996 (AEDPA), imposes the following standarfdreview for habeas cases: An application
for a writ of habeas corpus on behalf of a pars custody pursuant to the judgment of a State
court shall not be granted with respect to any claim that was adjudicated on the merits in State
court proceedings unless the atipation of the claim either:

(1) resulted in a decision that was cary to, or involved an unreasonable

application of, clearly established Fealelaw, as determined by the Supreme

Court of the United States; or

(2) resulted in a decision that wassed on an unreasonable determination of the
facts in light of the evidence presed in the State court proceeding.

A state court adjudication is contrary to Supreme Court peetadder § 2254(d)(1) if
() “the state court applies a rule that contradicts the governing law set forth in [Supreme Court]
cases” or (2) “ the state court camits a set of facts that are m&#y indistinguishable from a
decision [of the Supreme Court] and nelehess arrives at a [different resultl.bckyer v.
Andrade 538 U.S. 63, 73 (2003) (internal quotatimarks omitted). A state court adjudication
involves an unreasonable applicat of federal law under 8 225)(1) if “the state court
identifies the correct governing legal pringpfrom [the Supreme Court’'s] decisions but
unreasonably applies that principleth@ facts of the prisoner’s casélarris v. Haeberlin 526
F.3d 903, 909 (6th Cir. 2008) (internal quotation marks omitted).

“In order for a federal court to find a statourt’'s applicationof [Supreme Court]

precedent unreasonable, the state court’s decieiust have been more than incorrect or



erroneous,” but rather “must have been objectively unreasondidigdins v. Smith539 U.S.
510, 520-21 (2003) (internal quotations and citations omitted):

[E]ven clear error will notsuffice. Rather, as a comidn for obtaining habeas

corpus from a federal court, a state prisanast show that thgtate court’s ruling

on the claim being presented in federal tauais so lacking inustification that

there was an error well understoottlacomprehended in existing law beyond any

possibility for fairminded disagreement.
White v. Wooda)l134 S. Ct. 1697, 1702 (2014) (citatipripiotation marks, and alterations
omitted). “When reviewing state criminal corvams on collateral review, federal judges are
required to afford state courts due respecbwsrturning their decisions only when there could
be no reasonable disputeat they were wrong¥Woods v. Donaldl35 S. Ct. 1372, 1376 (2015).
“Federal habeas review thus exists as ‘a gagainst extreme malfunctions in the state criminal
justice systems, not a substitute fodioary error correction through appealld. (quoting
Harrington v. Richter 562 U.S. 86, 102-03 (2011)). “[W]heth#re trial judge was right or
wrong is not the pertinéguestion under AEDPARenico v. Left559 U.S. 766, 778 n.3 (2010).
Rather, the pertinent question is whether #itate court’s applicain of federal law was
“objectively unreasonable.Whitg 134 S. Ct. at 1702. In shothe standard for obtaining
federal habeas relief is “difficult to meet . . . because it was meant t8ie.V. Titlow 134 S.
Ct. 10, 16 (2013) (internal quotation marks omitted).

A.

Petitioner’s first and fourth claims assertthe was denied a fair trial by the misconduct
of the prosecutor. Specificallypetitioner contends (1) the pexsitor incorrectly characterized
the testimony of the cab driver during her wipg statement, (2) & prosecutor improperly

guestioned Petitioner about his pramnvictions, parole status, thation for other witnesses to

lie, and possession of a gun, and (3) the proseaugroperly stated during closing arguments



that the victim was shot at pd-blank range. Because thesaigls were reasobdy adjudicated
by the Michigan Court of Appeathuring Petitioner’s direct appe&labeas relief is limited under
§ 2254(d).

The United States Supreme Court has madar dhat prosecutors must “refrain from
improper methods calculated pooduce a wrongful convictionBerger v. United State95
U.S. 78, 88 (1935). To prevail on a claim of mmstorial misconduct, a habeas petitioner must
demonstrate that the prosecutor’s conduct or resriad infected the trialvith unfairness as to
make the resulting convictiandenial of due procesJonnelly v. DeChristoforo416 U.S. 637,
643 (1974);see also Parker v. Matthew$32 S. Ct. 2148, 2153, (2012) (confirming that
Donnelly/Dardenis the proper standard). “[T]he Sepre Court has clearly indicated that the
state courts have substantmeathing room when consideg prosecutorial misconduct claims
because constitutional line drawing in prosecatamisconduct cases is necessarily imprecise.”
Slagle v. Bagley457 F.3d 501, 516 (6th Cir. 2006) (imtal quotation marks and alterations
omitted). Indeed, because tlarden standard is a very general one, courts have “more
leeway... in reaching outcomes in case-by-case determinatiBasker, 132 S. Ct. at 2155
(internal quotation marks omitted).

i.

Petitioner first asserts that the prosecuhischaracterized testimony during her opening
statement. The Michigan Court 8ppeals rejected Petitionertdaim that this questioning was
improper as follows:

[Dlefendant argues that the prosecwtaoneously indicated during her opening

statement that the evidence would show that defendant and the victim were

arguing inside the taxi cab. Generallypgecutors are “afforded great latitude
regarding their argumenend conduct at trial. People v Unger278 Mich App

210, 236; 749 NW2d 272 (2008). “[W]hen aopecutor states that evidence will
be submitted to the jury, and the evidence is not presented, reversal is not
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warranted if the prosecutorddso acting in good faithPeople v Wolvertqr227
Mich App 72, 75; 574 Nw2d 703 (1997).

During her opening statement, the prosecetaimed that the cab driver would

testify that defendant and the victim wenguing. To the contrary, the cab driver

testified that the two men did nargue. During defendant’s preliminary

examination, the cab driver initially defied that the tw men were talking
normally and that no one was yelling. The prosecutor then impeached the driver
with his statement to the police, in which he indicated that the two men were
drunk and arguing. Thereafter, the cab dri@dmitted that the statement that he

gave to the police was true. Therefores grosecutor was not acting in bad faith

when she stated that the cab driver wlotdstify that defendant and the victim

were arguing. In any event, the trial coum$tructed the jury that the attorneys’

statements and arguments were not evidence, and “juries are presumed to follow

their instructions People v Mette 243 Mich App 318, 330-331; 621 Nw2d 713

(2000). Thus, defendant has failed to e#thlplain error affeting his substantial

rights.

People v. AbramsNo. 300511, 2012 WL 516057 at *2. The Qoof Appeals correctly noted

that the prosecutor’'s statement was supported by the preliminary examination testimony of
Mashalah and his admission that what he hadtt@dpolice was true. In any event, a variance
between a prosecutor’'s summary of the exgabd¢estimony during opening statements and the
testimony that is actually presented is not necdgsaersible error, especially when a proper
limiting instruction is given.Frazier v. Cupp394 U.S. 731, 736 (1969).

Here, the trial court instructed the jurorstlé beginning and thend of trial that the
lawyers’ arguments and statements were noteenid. A jury is presumed to have followed a
trial court’s instructionsWeeks v. Angeloneb28 U.S. 225, 234 (2000). Furthermore, any
variance between the prosecutor’s opening stateamehthe evidence introduced at trial did not
prejudice Petitioner in light of the trigburt’s limiting instruction to the juryUnited States v.
Campbel] 317 F.3d 597, 606-07 (6th Ci2003) (prosecutor’'s openirgfjatement in narcotics

prosecution, which referred to expected testimoinwitness who subsequently did not testify at

trial, did not prejudice defendantshere jury was instructed that statements of attorneys were



not evidence, and there was no indication that the jury was unable to follow the court’s
instructions).
i.

Petitioner next argues that the prosecutoproperly questioned him about his prior
convictions, parole status, motivation for oth@atnesses to lie, and possession of a gun. With
respect to Petitioner’s prior convictions, the Mgan Court of Appeals noted that evidence of
these prior offenses was barred by Michigan Rule of Evidence 609(c) because they were more
than ten years old. The Miclag Court of Appeal similarly found that the prosecutor
impermissibly referenced Petitiore status as a parolee. Tlweurt nevertheless held that
Petitioner was not entitled to rdlien these claims because any eimothis regard was harmless
in light of the overwhelming evidence presented rgjahim at trial. This Court agrees with both
propositions.

In Brecht v. Abrahamsob07 U.S. 619 (1993), the Supre@eurt held that, for purposes
of determining whether federal habeas reliektrhe granted to a séaprisoner on the ground of
federal constitutional error, the appropriate harmless error standard to apply is whether the error
had a substantial and injurious effect dituance in determining the jury’s verdidd. at 637.

The Court indicated that applitan of the direct-review harmless error test by a federal court
reviewing a state court conviction on habeasesg would undermine a state’s “interest in
finality,” would infringe upon a state’s sovereignty over its own criminal matters, “would

undercut the historic limitationf habeas relief to thoseha had been “grievously wronged,”
and would impose “significant ‘social costsFty v. Pliler, 551 U.S. 112, 117 (2007) (quoting
Brecht 507 U.S. at 637). Thu8recht's more “forgiving” substantiaand injurious effect test

for harmless error review apmieon habeas review of a stateurt conviction regardless of



whether the state courts engdge a harmless error analysitthe petitioner’s claimgzry, 551
U.S. at 121-22.

In the aftermath ofFry, the Sixth Circuit ha concluded that thBrechtstandard is always
the test to apply to determine whether anrewas harmless, and it is thus no longer necessary
for a habeas court to ask whether the stabetamreasonably applied the direct-review harmless
error standard before determining whether therehad a substantial dninjurious effect or
influence on the verdicRuelas v. Wolfenbargeb80 F. 3d 403, 412 (6th Cir. 2009). The Sixth
Circuit observed that, in light of the Supreme Court’s holdingrp “a federal habeas court is
never required to determine whether a estaburt's harmless error determination was
‘unreasonable’Brechthandles the work on this, todRuelas 580 F. 3d at 412.

Here, as correctly noted by the state appelt@urt, there was overwhelming evidence
presented at trial indicating P&tiner’s guilt. The eyewitness the shooting, Felicia McCalvin,
saw Petitioner with the victim below her townlseumoments before she heard the gunshots, and
then saw Petitioner running frohe scene. After Petitionavas arrested, Ms. McCalvin
identified Petitioner in a photographic show-up, and his clothing matched Ms. McCalvin’s
description of the shooter. Thectim’s father testified that hositbefore the shooting, Petitioner
threatened to kill him or the victim that nighthe victim’s girlfriend similarly testified that
Petitioner threatened thvictim with a gun. Furthermore, Petitier testified that he was with the
victim when he was shot, but theecation that he alleged that the shooting occurred was different
than the location that Ms. McCalvin placed the shootBge People v. Abramblo. 300511,
2012 WL 516057 at *2.

Furthermore, the improper references magéhe prosecutor were mitigated by the fact

Petitioner admitted during his testimony that hd baen in jail many times, that he had given



the police a false name when he was arrested, e stipulated that he had a prior felony
conviction for purposes of the felon possession of a firearm chard®eople v. AbramsNo.
300511, 2012 WL 516057 at *3. For these reasonsntpeper reference to Petitioner as being
a parolee and having prior convictions did noteha substantial or jurious influence on the
outcome of the trial.
iil.

Petitioner Abrams also asserts that phesecutor improperly asked him to comment on
the credibility of the prosecuts witnesses. The Mhigan Court of Apeals found that the
challenged questions were not improper as follows:

Defendant next argues that the prosecimproperly asked him to comment on
the credibility of prosecution witnesses. “[I]t is improper for a prosecutor to ask a
defendant to comment on the credibility of prosecution witnesses since a
defendant’'s opinion on such a matté&s not probative and credibility
determinations are to be made by the trier of f&¢dple v Loyerl69 Mich App

105, 117; 425 NW2d 714 (1988). The recafuows that, in response to the
prosecutor’s legitimate questions attemgtto ascertain the facts surrounding the
shooting, defendant maintained that titeer witnesses had lied. In response to
the prosecutor’'s inquiry whether defendanied to sell drugs out of Allen’s
apartment, defendant claimed that Allen had lied when he testified as such.
Defendant denied trying to sell drugs aitAllen’s apartment. Similarly, when
asked whether defendant tried to getutioéim and Rouse to find drug customers,
defendant testified that Rouse’s testimasysuch was untruthful. Defendant also
testified, in a rambling response ftine prosecutor's inquiry whether he
remembered the cab driver, that Mich&hith lied when Smith testified that
defendant had used profanity &hhe spoke to the victim.

Thus, rather than asking defendanbiher witnesses lied or whether they had
motives to lie, the prosecutor initially was attempting to ascertain whether
defendant had a different version of evefitsis not improper for the prosecutor
to attempt to ascertain W facts are in dispute Ackerman 257 Mich App at
449. Further, although the prosecutor folml up with questions regarding the
motives that the witnesses would havdigpsuch questions were proper. While a
prosecutor may not attempt $hift the burden of prooReople v Abraham256
Mich App 265, 273; 662 NW2d 836 (2003), “attang the credibility of a theory
advanced by a defendant does not shift the burden of praefdple v McGhee
268 Mich App 600, 635; 709 NW2d 595 (2005).addition, whileit is generally
improper to ask a defendant to commenttloa credibility of other witnesses, a
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“defendant open[s] the door . . . whdme attempt[s] to undermine” other

witnesses’ credibilityPeople v Ericksen288 Mich App 192, 201; 793 NW2d

120 (2010). Defendant maintained dhghout his testimonythat the other

witnesses were lying andathis testimony was truthful. Thus, the prosecutor’s

guestions regarding defendant’edhny of defense were proper.
People v. Abram=2012 WL 516057 at *3.

The Court of Appeals’ detmination was reasonable. The prosecutor did not ask
Petitioner to comment on the witnesses’ credibilRather, at points during cross-examination of
Petitioner, the prosecutor asked questions based on the testimony of other witnesses and then
asked Petitioner open-ended questions requestmgdision of the same event. Rather than
simply testifying to a different veion of the event, Petitioner characterized the other witness as
lying. For example, Milton Allen testified that ft®ner wanted to sell narcotics out of his
apartment but he refused, providing a motive for the crime. During cross-examination of
Petitioner, the prosecutor asked him if he indeiedl to sell narcotics out of Allen’s apartment,
and rather than simply deny it, Petitionestiiged, “he lied about that.” Tr. 7/28/2010, p. 97.
Then, when Petitioner testified to a differemtcount of events than other witnesses, the
prosecutor asked him why the otheatngss would say something differeBee Id, at 103-104.

106. Only after Petitioner repeabpdestified that the other withesses were lying, did the
prosecutor directly ask Pettier if it was his position that “everybody is lying on yold!, at

113. Accordingly, the factual basis for this clai#nthat the prosecutor injected this line of
allegedly improper questioning inthe trial — is belied by the record. Petitioner has failed to
demonstrate that the prosecutor’s follow-up questions after he testified that the witnesses were

lying violated any clearly edbtished constitutional right.

iv.
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Petitioner also contends that the mwmsgor acted improperly in questioning him
regarding whether he had a gun. The Michigaourt of Appeals foundhat the prosecutor
properly asked Petitioner whether he was armild svgun at the time dhe shooting because
the testimony was admissible under MichigareRaf Evidence 611(cand 401. Quite simply,
the evidence showed that the victim was shaletath, and an eyewitnessw Petitioner standing
next to him immediately before the shootifhen Petitioner chose to testify, the question
whether he was armed with a gun at the time atasously highly relevantPetitioner’s claim of
misconduct is based on the premise that thesiipn was improper under state law. But because
this premise was rejected by the state courd asatter of state lavthis claim amounts to a
noncognizable state law issuBee Sweet v. Deld25 F.3d 1144, 1154 (8th Cir. 1997);
Hammond v. Michigan Parole B&2006 WL 2161028, at *16 (B. Mich. July 31, 2006).

V.

Finally, Petitioner asserts that the prosecutgroperly stated during closing arguments
that the victim was shot at poibtank range. The Michigan Cowt Appeals noted that that the
medical examiner testified that there was no evie of “close-range” fire on the victim, and he
clarified that he meant being shot at a rangiw two or three feet. However, the Michigan
Court of Appeals determined that the argumerd nat necessarily improper, as prosecutors are
free to argue the evidence and all reasonable inferences arising fReopte v. Abrams2012
WL 516057 at *6 (citingPeople v. Schumache276 Mich. App. 165, 178 (Mich. Ct. App.
2007)). The Court emphasized Ms. McCalvirtgstimony that the sloting occurred when
Petitioner and the victim were walking side-by-siBeople v. Abram2012 WL 516057 at *6.

Given the vagueness of the ternoift-blank” together with theugygestion that the victim could
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have been shot at a range of just outside two to three feet, the stdteeasonably found that
the comment did not render Petitiondrial fundamentally unfair.
B.

Petitioner’s second and sevemthims assert that he wasniled the effective assistance
of counsel at trial. Petitioner argues that hiarsel was ineffective for (1) failing to object to
Ms. McCalvin’s identification tagmony at the preliminary examihan, (2) failing to investigate
clerical errors in the policeeports and witness statemenéd (3) failing to ensure that
Petitioner was present at a congrety hearing. ECF No. 1. Reliefth respect tdhese claims
is similarly barred under §2254(d) because the staiets reasonably decided the claims against
Petitioner.

To show he was denied the effective stssice of counsel under federal constitutional
standards, a petitioner must satisfy a two prasg. First, a petitioner must demonstrate that,
considering all of the circumsteds, counsel’s performance was dficient that the attorney
was not functioning as the “counsefjuaranteed by the Sixth Amendmetrickland v.
Washington 466 U.S. 668, 687 (1984). In so doingpetitioner must overcome a strong
presumption that counsel’'s behavior lies witlthe wide range of reasonable professional
assistanceld. In other words, a petitioner must overcome the presumption that, under the
circumstances, the challengediaatmight be sound trial strateggtrickland, 466 U.S. at 689.

Second, a petitioner must show that speiformance prejudiced his defensd. To
demonstrate prejudice, a petitiomaust show that “there is aasonable probability that, but for
counsel’'s unprofessional errors, the resulttloé proceeding would have been different.”
Strickland,466 U.S. at 694. The Swugme Court’s holding irstricklandthus places the burden

on a petitioner raising a claim of ineffective assise of counsel, and not the state, to show a
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reasonable probability that the result of thegeeding would have been different, but for
counsel’s allegedly deficient performan&se Wong v. Belmonfé&b8 U.S. 15, 27 (2009).

Furthermore, on habeas revigithe question is not whetharfederal court believes the
state court’s determination under ti&rickland standard was incorrect but whether that
determination was unreasonable sudstantially higher thresholdKnowles v. Mirzayange56
U.S. at 123 (internal quotations omitted).onSequently, the § 2254(d)(1) standard applies a
“doubly deferential judicial review” to &trickland claim brought by a habeas petitiont.
Because of this doubly deferential standard, Ghestion is not whether counsel’s actions were
reasonable. The question is whether therani reasonable argument that counsel satisfied
Strickland’sdeferential standard.’'Harrington v. Richter 562 U.S. at 105. A reviewing court
must not merely give defense counsel the fiené the doubt, but must also affirmatively
entertain the range of possible re@@s that counsel may have had for proceeding as he or she did.
Cullen v. Pinholster131 S. Ct. 1388, 1407 (2011).

i

Petitioner first asserts that his counselef@ito object to Ms. McCalvin’s identification
testimony at the preliminary examination that Reigr was wearing grayijalothing when the
record showed that he was weargreen jail clothing. This claiis frivolous. The record simply
reflects that Ms. McCalvin perceived Petitioner’s jail clothing to be gray colored rather than
green colored. There is no indiica in the record that Ms. MZalvin was pointing to anyone
other than Petitioner when she was asked at the preliminary examination to identify him. The
state court reasonablyjeeted this claim.See People v. Abrama012 WL 516057 at *5.
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Petitioner next asserts thas ltounsel failed tawestigate errors ithe police reports and

witness statements. Petitioner claims that Ms. McCalvin signed her name “Felecia McCal” on

her police statement, and he further notes therénapnsistences in Ms. McCalvin’s description
of Petitioner’s clothing at trial from what hveas wearing when he was arrested. Specifically,
Ms. McCalvin described Petitioner as wearinglae or black cap, a mg coat and dark blue
jeans, whereas the police report described alitéimes as being black. Petitioner asserts counsel
should have used the discrepancyrial. Petitioner also assettsat his trial ounsel should have
objected to the fact that the cdliver did not pick Petitionesut of a lineup, to a police report
that was not time-stamped, and to the fact thafptblice report used twdifferent addresses for
the scene of the crime — 4262nfield and 4264 Canfield.

The Michigan Court of Appeals rejectecesle claims on the basis that Petitioner had
failed to demonstrate how his counsel’s failur¢aice action with respect to these items affected
the outcome of his trialSee People v. Abram2012 WL 516057 at *5-6.This determination
was reasonable. A review of the trial recadows that Petitioner's counsel conducted a
thorough and professional crossamination of Ms. McCalvin. He challenged her identification
of Petitioner, and he challenged her recollectio suggest that she did not know whether the
man walking with the victim was the shooter. dny event, these alleged failings of defense
counsel were largely rendered moot by Petgits own testimony. Petitioner admitted that he
took the cab ride with the victim and he admititedwas walking with him in the general area at
the time of the shooting. Petitioner’s defense thas the victim was shot in a drive-by shooting
while he was with him — not that the victim svahot by some other man who was walking with
him. Accordingly, challenging the cab driver ds. McCalvin’s identification of Petitioner as

the man walking with the victim in a more aggsive manner would not have provided much of

-15 -



a benefit given Petitioner's admissions. The Cdumts that these allegations of ineffective
assistance of counsel were reasonablyctegeby the Michigan Court of Appeals.
iil.

In his third allegation of ieffective assistance of counsehis seventh habeas claim —
Petitioner Abrams asserts that his counsel faidednsure that Petitioner was present during a
competency hearing. ECF No. 1. This claim wassented to the state courts in Petitioner’s
motion for relief from judgment, and the trial codenied relief with respect to this claim for
lack of merit. The trial couffiound that the relevant courtley Michigan Court Rule 6.125, does
not require that a defendant be present at subkaring, and that Petiner had therefore not
demonstrated ineffective assistance of coun§kreover, as noted by Bgondent, the record of
the hearing in question indicatdsat Petitioner was prese@eeECF No. 8 Ex. 8, p. 8. During
the hearing, defense counsel addressed Petitioner directly and asked him toldisten.
Accordingly, this allegation of ineffective assistance of counsel is belied by the record as well
and will be denied.

C.

Petitioner’s third habeas claim asserts that the trial court erred in permitting a videotape
of his police interrogation to be played before fary on the morning of one of his trial days
before he arrived in the courtroom. ECF No.The Michigan Court of Appeals reviewed the
trial record and made a factual determination that the recording was not played in Petitioner’'s
absenceSee People v. Abram2012 WL 516057 at *5-6. Theoart found that the tape was
played at the end the trial day on July 27, 2040, @ontrary to Petitioner’'s assertion, was not
resumed on the morning of July 28, 20éfore Petitioner arrived at coutd. Under the

AEDPA, a determination of a faal issue made by a state counpiesumed to be correct, and a

-16 -



petitioner has the burden oflngting the presumption of contmess by clear and convincing
evidence. 28 U.S.C. § 2254(e)(1); see aMarren v. Smith161 F.3d 358, 360-61 (6th Cir.
1998), cert. denied 527 U.S. 1040 (1999). Petitioner hast overcome the presumption of
correctness. He offers no reastet, alone clear and convincingidence, to establish that the
tape was played before the jury on the mormhguly 28, 2010, before he arrived at court. The
claim is therefore without merit.

D.

Petitioner’s fifth, sixth, and ght claims were not presentaalthe state court during his
post-conviction review proceeding. ECF No. Respondent contends that these claims are
procedurally defaulted because Petitioner failed to show cause and prejudice for failing to raise
these claims in his appeal of right,raguired by Michigan Gurt Rule 6.508(D)(3).

i

For the doctrine of procedural default to apg@ firmly established state procedural rule
applicable to the petitioner’s claim must existgddhe petitioner must have failed to comply with
that state procedural rul/illiams v. Coyle260 F.3d 684, 693 (6th Cir. 2001). In addition, the
last state court from which the petitioner sougdview must have invoked the state procedural
rule as a basis for its decision to reject review of the petitioner’s federal €aieman 501
U.S. at 729-30.

Michigan Court Rule 6.508(D)(3) providebat a court may not grant relief to a
defendant if the motion for relief from judgmtealleges grounds for Iref which could have
been raised on direct appeal, absent a shoefiggod cause for the failure to raise such grounds

previously and actual prejudigesulting therefrom. For purpes of a conviction following a
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trial, “actual prejudice” means that “but foretlalleged error, the defdant would have had a
reasonably likely chance of acquittal.id#. CT. R. 6.508(D)(3)(b)(i).

The Supreme Court has noted that “a pdocal default does not baonsideration of a
federal claim on either direct or habeas revisless the last state couendering a judgment in
the case ‘clearly and expressly’ states itjudgment rests on the procedural b&tdrris v.
Reed 489 U.S. 255, 263 (1989). If the last statart judgment contains no reasoning, but
simply affirms the conviction in a standard ordée federal habeas coumust look to the last
reasoned state court judgment rejecting the federal claim and apply a presumption that later
unexplained orders upholding thedgment or rejecting the sanstaim rested upon the same
ground.Ylst v. Nunnemakeb01 U.S. 797, 803 (1991).

The Michigan Court of Appeals and the Mgdin Supreme Court rejected Petitioner’s
post-conviction appeal on the gralthat “the defendant has failed to meet the burden of
establishing entitlement to relief under MCR 6.508(Dhese orders, howexedid not refer to
subsection (D)(3) nor did they mention Petitiondegure to raise these claims on his direct
appeal as their rationafer rejecting his post-conviction claimBecause the form orders in this
case citing Rule 6.508(D) are ambiguous as to hdrethey refer to procedural default or a
denial of post-conviction relief on the merits, tirders do not “clearlyral expressly” state that
the judgment rests on a procedural [@eeGuilmette v. Howes624 F.3d 286, 291 (6th Cir.
2010). This Court must “therefore look to thetlaeasoned state coupinion to determine the
basis for the state court’s rejection” of Petitioner’s cldam.

In the present case, the Wayne Circuit €qudge, in rejecting Petitioner’s motion for
relief from judgment, ruled that Petitioner haddd to satisfy the good cause or actual prejudice

requirements of Rule 6.508(D)(3eeECF No. 8, Ex. 18, p. 3. Bause the trial court judge
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denied the petitioner post-convimti relief based on the procedugabunds stated in Mich.Ct.R.
6.508(D)(3), Petitioner’s fifth, sikt and eight claims are prahgally defaulted pursuant to
Mich.Ct.R. 6.508(D)(3). Sebvory v. Jackson509 F.3d 284, 292-93 (6th Cir. 2007); see also
Howard v. Bouchard405 F.3d 459, 477 (6th Cir. 2005).

i.

In all cases in which a state prisoner llefaulted his federal claims in state court
pursuant to an independent and adequate statedural rule, federdhabeas review of the
claims is barred unless the prisoner can demoasgigtter (1) cause for his failure to comply
with the state procedural rule and actual pregidlowing from the violation of federal law
alleged in his claim, or (2) that a lack of fealehabeas review of the claim will result in a
fundamental miscammge of justice.See House v. Bell 547 U.S. 518, 536 (2006). The
miscarriage-of-justice exceptianay only be met in an “extraordinary” case where a prisoner
asserts a claim of actual innocerimased upon new reliable evidente. A habeas petitioner
asserting a claim of actual innocenmust establish that, in light of new evidence, it is more
likely than not that no reasdole juror would have found petitioner guilty beyond a reasonable
doubt.ld. (citing Schlup v. Delp513 U.S. 298, 327 (1995)).

a.

Petitioner has shown no cause for his faliuo comply with the Michigan state
procedural rule. The only arguable basis for causeld be appellate coualks failure to raise
these claims on direct appe8keEdwards v. Carpenteis29 U.S. 446, 451 (2000) (noting that
“in certain circumstances counseiiseffectiveness ifailing properly to preserve the claim for
review in state court will suffice” to establistause). In order to constitute cause for a

procedural default, howevecounsel’'s performance must amouatineffective assistance of
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counsel under the Sixth Amendment, or musitself amount to an independent constitutional
claim.ld. Thus, the ineffective assistance claim asseas cause for a procedural default must
be both exhausted and not procedurally defaultecat 451-53. Because Petitioner Abrams has
not exhausted any claim of ineffective assistanf appellate counsel, he cannot demonstrate
cause to excuse his default.

b.

Finally, Petitioner has not presented any nesligble evidence to support an assertion
that a lack of federal habeas review of ti@m will result in a fundamental miscarriage of
justice. SeeHouse v. Bell547 U.S. 518, 536. Because Petitioner has not presented any new
reliable evidence that he isnocent of the crimes for which he was convicted, a miscarriage of
justice will not occur if the Gurt declines to review the merits of Petitioner's procedurally
defaulted claims. Sed/olfe v. Bock412 F. Supp. 2d 657, 684 (E.D. Mich. 2006). Petitioner’s
habeas claims will therefore be denied.

.

Before Petitioner may appeahis Court's dispositivedecision, a agificate of
appealability must issu&ee28 U.S.C. § 2253(c)(1)(a); Fed. Rpp. P. 22(b). Acertificate of
appealability may issueohly if the applicant has made a stamdial showing of the denial of a
constitutional right.” 28 U.S.G 2253(c)(2). When a court reje a habeas claim on the merits,
the substantial showing threshold is met if gegitioner demonstrates that reasonable jurists
would find the district court’s assessmatitthe constitutional claim debatable or wroisge
Slack v. McDaniel 529 U.S. 473, 484-85 (2000). “A paiher satisfies tis standard by
demonstrating that . . . jurists could conclutie issues presented are adequate to deserve

encouragement to proceed furtheMiller-El v. Cockrell, 537 U.S. 322, 327 (2003). In
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applying that standard, district court may not conduct a full merits review, but must limit its
examination to a threshold inquiry into thaderlying merit of th petitioner’s claimsld. at
336-37. “The district court must issue or denygertificate of appealdlty when it enters a
final order adverse to the apgant.” Rules Governing 8§ 2254 Cases, Rule 11(a), 28 U.S.C. foll.
§ 2254,

Having considered the matter, the Court dodes that Petitioner has failed to make a
substantial showing of the dahiof a constitutional right. Accordingly, acertificate of
appealability is not warranted in this casehe Court further concludes that Petitioner should
not be granted leave to procaadorma pauperioon appeal, as any appeabuld be frivolous.
SeeFed. R. App. P. 24(a).

V.

Accordingly, it is ORDERED, that Petitioner Abrams’ péon for a writ of habeas

corpus isDENIED.

It is furtherORDERED, that a certificate of appealability¥ENIED .

It is further ORDERED, that permission to proceed @ppeal in forma pauperis is

DENIED.
s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

Dated: March 4, 2016

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjed
upon each attorney or party of rectwetrein by electronic means or firs
class U.S. mail on March 4, 2016.

s/Michael A. Sian
MICHAEL A. SIAN, CaseManager
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