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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
JAMES PICKENS, # 157302,
Plaintiff, CaseNo. 14-cv-12061
V. Honorabl@homasL. Ludington
PAUL KLEE,

Defendant.

/

OPINION AND ORDER DISMISSING THE PETITION FOR WRIT OF HABEAS
CORPUSAND DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY AND
LEAVE TO APPEAL IN FORMA PAUPERIS
Petitioner, James Pickens, confined at the Gus Harrison Correctional Facility in Adrian,
Michigan, has filed g@ro se application for a writ of habeas corpus pursuant to 28 U.S.C. § 2254.
Petitioner was convicted by guilty plea before the Detroit RecmdCourt of one count of
carrying a concealed weapon, Mich. Comp. L&\W&50.227; one count of unlawfully taking and
using an automobile, Mich. Comp. Laws780.414; and one count of possession of heroin,
Mich. Comp. Laws § 333.7403(2)(a)(v). Petitioner waatenced to fifteen months to five years
on the carrying a concealed weapahsarge, fifteen months to two years on the unlawful use of
an automobile charge, and sixteen month$oto years on the posssion of heroin charge.
Petitioner claims that the Michigan Departmeit Corrections (“M.D.O.C.”) continues to

incarcerate him on these convictiopast the expiration date ftite sentences. For the reasons

that follow, the petition for writ of habeasrpus will be dismissed without prejudice.
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l.

Petitioner pleaded guilty to the above chargethe Detroit Recorder’s Court. On April
4, 1979, Petitioner was sentenced to fifteen motdhve years on the carrying a concealed
weapons charge and fifteen months to four year the unlawful use of an automobile charge.
On May 16, 1979, Petitioner was sentenced to sixteamths to four yearon the possession of
heroin conviction. All three sentences wevaun concurrent to one another.

Petitioner claims that he was dischardyern these sentences on November 19, 1980.

While incarcerated on these convictioRgtitioner pleaded guilty on April 24, 1981 to
prison escape and second-degree murder. Whe@eterms of Petitioner's plea agreement, the
escape and murder sentences were to be seonedrrently with one aither and consecutively
with his earlier sentences. Migan law, however, requires thay escape conviction be served
consecutive to all other sentences. When the ¢t judge discovered the error in the second
degree murder and escape sentence, the judge amended Petitioner's sentence to have the escape
charge run consecutive to the second-degneeder conviction, even though this added an
additional 3-to-5 years in prisdor Petitioner. Petitioner did né¢arn of the amendment of the
sentence until 2002. Petitioner filed a petitfom writ of habeas corpus on August 30, 2004,
contending that his 1981 plea \atéd his due process rights. Thstdct court agred and issued
a conditional writ on January 16, 2008, requirthgt Petitioner be permitted to withdraw his
plea agreement. In lieu of ritting Petitioner to withdraw higuilty plea to both charges, the
state court vacated the escape conviction. On apiheaSixth Circuit held that Petitioner’'s due
process rights were vindicatéy the state court’s decisido vacate the escape convicti@ee

Pickens v. Howes, 549 F.3d 377 (6th Cir. 2008).



In 2009, Petitioner learned that he wad s#rving a sentence on his 1979 convictions.
Petitioner sent a letter to Sandra Grant, the K.D. Records Administrator, informing her that
he had been discharged from those senter@e August 14, 2009, Ms. Grant sent Petitioner a
letter, in which she explainethat although his escapcharge had been vacated, he was still
serving a sentence of forty to sixty yearstba second-degree murder conviction. Ms. Grant
further explained to Petitionerahhis second-degree murdentsnce had been ordered to be
served consecutively tbis “A prefix sentences,” i.e. 11979 convictions, and he was thus
ineligible for discharge from those sentencesr&hs no indication from the habeas application
that Petitioner has sought relfebm the M.D.O.C.’s decisiowith the Michigan Courts.

Petitioner has now filed a petition for writ of habeas corpus seeking to be discharged
from his 1979 sentences.

.

The petition for writ of habeas corpus mbstdismissed because Petitioner has failed to
exhaust his state court remedies.

As a general rule, a state prisoner seekingr@ habeas relief must first exhaust his or
her available state court remedies before rgisirtlaim in federal cour28 U.S.C. § 2254(b) &
(c); Picard v. Connor, 404 U.S. 270, 275-78 (197Hannah v. Conley, 49 F.3d 1193, 1195 (6th
Cir. 1995). A petition for a writ ohabeas corpus fileby a state prisoneshall not be granted
unless Petitioner has exhausteddvigilable state court remediesgit is an absence of available
state corrective process, or circumstances exatrénder such process ineffective to protect
Petitioner’s rightsSee Turner v. Bagley, 401 F.3d 718, 724 (6th Cir. 2005). A prisoner confined
pursuant to a Michigan convictianust raise each habeas isgudoth the Michigan Court of

Appeals and in the Michigan Supreme Court before seeking federal habeas corpudafedief.



v. Sowders, 902 F.2d 480, 483 (6th Cir. 1990). The Antibeism and Effective Death Penalty
Act (AEDPA) preserves the tradnal exhaustion requiremenghich mandates dismissal of a
habeas petition containing clairtigat a petitioner has reght to raise in the state courts but has
failed to do soWelch v. Burke, 49 F. Supp. 2d 992, 998 (E.D. Mich. 1999). The failure to
exhaust state court remedies may be rassadsponte by a federal courtSee Benoit v. Bock,

237 F. Supp. 2d 804, 806 (E.D. Mich. 2003); 28 U.S.C. § 2254(b)(3).

A claim by a state prisoner that he or shbasg held after thexpiration of his or her
sentence is not cognizable irdéral habeas review, where thaisl was not raised as a federal
constitutional issue before the state cougeg Beach v. Mohr, 27 F. App’x 266, 268 (6th Cir.
2001).

A habeas petitioner has the burden of proviag bie or she has exigted his or her state
court remediesSee Rust v. Zent, 17 F.3d 155, 160 (6th Cir. 1994). Fealehabeas corpus relief is
unavailable to a state prisoner whads to allege that he or sihas exhausted his or her available
state court remedieSee Granvillev. Hunt, 411 F.2d 9, 11 (5th Cir. 1969). The instant petition is
subject to dismissal, because Petitioner has failedldge or indicate in his petition that he has
exhausted his state court remedigth respect to his claim&ee Peralta v. Leavitt, 56 F. App’x
534, 535 (2d Cir. 2003)5ee also Fast v. Wead, 509 F. Supp. 744, 746 (N.D. Ohio 1981). In
addition, this Court has reviewed the Michigan GafirAppeals’ internetvebsite and there is no
indication of any appeal ever having been filed by Petitioner after 2009. A search of Westlaw
online has also failed to reveal any cases file@&tjtioner in the MichigaCourt of Appeals or

the Michigan SupremCourt after 2009.

! The Court obtained this information from the Michigan Court of Appeals’ website, coa.cagds/rand from

Westlaw's website, www.westlaw.com. Public records and government documents, including those awaiable fr
reliable sources on the Internet, are subject to judicial n@eedJnited Sates ex. rel. Dingle v. BioPort Corp., 270
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The exhaustion doctrine, in the contexthalbeas cases, thus turns upon an inquiry of
whether there are available statmurt procedures for a habeaditmener to exhaust his or her
claims.See Adams v. Holland, 330 F.3d 398, 401 (6th Cir. 2003Although Mich. Comp. Laws
8 600.4310 provides that a prisonerMichigan cannot use a stapetition for writ of habeas
corpus as a substitute for an appeal to chafldng or her conviction agentence, a prisoner in
Michigan may file a state petition for writ of heds corpus to raise a claim that the Michigan
Department of Corrections does not have authdoitcontinue his or encarceration because
he or she has completed his or her prison sent€ee€ross v. Department of Corrections, 103
Mich. App. 409, 414-15; 303 N.W. 2d 218 (1981)isBners have also been permitted to
maintain a state habeas action to claim that trese been held beyond the legal limit of their
sentencesSee Ryan v. Department of Corrections, 259 Mich. App. 26, 29; 672 N.W. 2d 535
(2003).

Mich.Ct.R. 3.303 (A)(2) states that a habaason must be brought in the county where
the prisoner is detained. Althougirders of denial in a stateabeas corpus proceeding in
Michigan are not appealable by right, thesdeos may be reviewed by filing an original
complaint for a writ of habeas corpursthe Michigan Court of Appeal&ee Triplett v. Deputy
Warden, 142 Mich. App. 774, 779-80; 371 N. W. 2d 862 (1985). There is no limitation on the
time in which a complaint for a writ of habeas corpus may be filed, so long as the prisoner is in
custody at the time that the judgment becomes effedtivat 779. Denial of this petition by the
Michigan Court of Appeals igeviewable by the MichigarSupreme Court by filing an

application for leave to appeal. 6hi.Ct.R. 7.301 (A)(2); Mich.Ct.R. 7.302.

F. Supp. 2d 968, 972 (W.D. Mich. 2003). A federal district court is also permitted to take judicial noticénef anot
court’s websiteSee, eg., Grahamv. Smith, 292 F. Supp. 2d 153, 155 n.2 (D. Me. 2003).
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Petitioner has an availablenmedy to exhaust in the state courts his claims that the
M.D.O.C. is still holding him in custody on arpmred sentence. Petitioner is not challenging his
conviction or sentence, but iesid challenges the authority of respondent to continue his
incarceration in light ohis allegation that the sentencesréeeived for his weapons, automobile
theft, and heroin convictions haegpired. Petitioneis challenging the leg&ji of his detention,
thus, the state habeas corpus procedures llye@failable to him, notwithstanding Mich. Comp.
Laws 8 600.4310See Caley v. Hudson, 759 F. Supp. 378, 381 (E.D. Mich. 1991). Because
Petitioner has available to him a state remedthenform of a state habeas corpus action, and
because Petitioner has faileo exhaust such remedy, Petitiondrabeas application is subject to
dismissalld.

1.

The Court will dismiss the petition for writ of habeas corpus without prejudice. The
Court will also deny petitioner a certificate qfpeealability. A habeas petitioner must receive a
certificate of appealability (“COA”) in order toppeal the denial of a baas petition for relief
from either a state or federal conviction. 28IE. 88 2253(c)(1)(A), (B). A court may issue a
COA “only if the applicant has made a subsinshowing of the denial of a constitutional
right.” 28 U.S.C. § 2253(c)(2). To demonstrate thesial, the applicant is required to show that
reasonable jurists could debate wiegt or agree that, the petitiomasild have been resolved in a
different manner, or that the issues presented were adequate to deserve encouragement to
proceed furtherSack v. McDaniel, 529 U.S. 473, 483-84 (2000). Whardistrict court denies a
habeas petition on procedural grounds witheaiching the prisoner’'s underlying constitutional
claims, a certificate ofmpealability should issu@nd an appeal of the district court’s order may

be taken, if Petitioner shows that jurists of reason would find it debatable whether Petitioner



states a valid claim of the denial of a constitudiloright, and that jurists of reason would find it
debatable whether the district cowvs correct in its procedural rulingd. When a plain
procedural bar is present and tfhstrict court is correct to invoke to dispose of the case, a
reasonable jurist could nobnclude either that the distrioburt erred in dismissing the petition
or that the petition should ballowed to proceed further. Isuch a circumstance, no appeal
would be warrantedd.

The Court declines to issue a certificateapipealability, because “jurists of reason”
would not find it debatable wheththis Court was correct in its procedural ruling that Petitioner
had failed to exhaust an available stadeirt remedy with respect to his claingee Colbert v.
Tambi, 513 F. Supp. 2d 927, 939 (S.D. Ohio 2007). The Qo also deny Pttioner leave to
appealin forma pauperis, because the appeal would be frivoloAden v. Sovall, 156 F. Supp.
2d 791, 798 (E.D. Mich. 2001).

V.

Accordingly,it is ORDERED that the petition for writ ohabeas corpus, ECF No. 1, is
DISMISSED without preudice.

It is furtherORDERED that a certificat®f appealability iDENIED.

It is further ORDERED that permission to procedd forma pauperis on appeal is

DENIED.

Dated: November 21, 2014 s/Thomas udington
THOMASL. LUDINGTON
UnitedState<District Judge






