Global Lift Corp. v. Hiwin Corporation et al Doc. 23

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
GLOBAL LIFT CORPORATION,
Plaintiff, CaseNo. 14-cv-12200

v Honorabl&@homasL. Ludington
HIWIN CORPORATION,
HIWIN TECHNOLOGIES CORPORATION, and
HIWIN MIKROSYSTEMS CORPORATION,

Defendants.

/

ORDER GRANTING MOTION TO QUASH AND DENYING MOTION TO DISMISS
OR TRANSFER WITHOUT PREJUDICE

On June 4, 2014, Plaintiff Globhlft Corporation filed a cmplaint against Defendants,
alleging breach of contract, negligent desigmg breach of implied warranty. Compl. § 1, ECF
No. 1. Global Lift, a supplier of ADA-compliant poolsitifts, alleges that ientered into a series
of transactions with Defendants in which Global Lift “submitted various Purchase Orders to
Defendants for the design, maaature, and delivery of spellia manufactured actuators,
control boxes, batteriebattery packs, handhetvitches and related mponents.” Global Lift
further alleges that the actuator systems werde manufactured in Taiwan by Defendants
Hiwin Technologies and Hiwin Mikrosystems, shigge Hiwin Corporationn lllinois, and then
shipped to Global Lift in Michigan.

On July 17, 2014, the Taiwanese cogiimms—Hiwin Technologies and Hiwin
Mikrosystems—filed a motion to quash servicepobcess because Global Lift did not properly
effect service on them. Because Global Lift dat serve the Taiwanese Defendants in a method

prescribed by Federal Rule of Civil Procedure,4(f¢ir motion to quash sgce will be granted.
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Also on July 17, 2014, all three Defendantedia motion to dismiss or transfer for
improper venue. Because the Taiwanese comgpamiEre not properlyserved, Defendants’
motion to transfer will be denied without prejudice.

I

Global Lift is a Michigan corporation withis principal place of business in Bad Axe,
Michigan. Compl. § 3. Global Lift supplies ADéempliant poolside lifts for public swimming
pools and spas in the United Statdsat { 2.

In February 2012, Global Lift and Defendaditvin Corporation ageed to two purchase
orders for the purchase of certain spk¢g manufactured actuator systens. at § 17. Pursuant
to the Purchase Orders, Global Lift paid o$@rmillion to Hiwin Corporation for nearly 5,000
actuator systemsld. at { 20. Upon receiving some of the actuator systems, Global Lift
discovered that they had a high failure rate, and refused to take delivery of the remaining
actuator systems. Global Lift tlefore brought this suégainst the three Defdant corporations.

The first, Defendant Hiwin Gporation, is an lllinois corpation with its principal place
of business in Elgin, lllinoisld. at § 5. Hiwin Corporation mafactures, services, and repairs
actuator systems, which are asfehe main components of Global Lift's pool and spa lifisat
1 4.

Defendant Hiwin Corporation is owned byfBredant Hiwin Technolags Corporation, a
Taiwanese corporation witmo place of business in the United States. Defendant Hiwin
Technologies Corporation also owns Defenddmtin Mikrosystems Corporation, a Taiwanese
corporation that manufactures actuator syste@#bal Lift alleges that these two Taiwanese

corporations were responsible tbhe design and manufacturetbé faulty actuator systems.

! Plaintiff alleges that “Defendant Hiwin Technologies Corp. is the owner of [Hiwin Mikrosystems] and/or Hiwin
Corp.”. Compl. 1 8.
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In their motion to quash service of proceb®g Taiwanese Defendants claim that Global
Lift did not properly serve thenkederal Rule of Civil Procedure 12(b)(5) authorizes a district
court to dismiss a complaint for insufficien@f process. It is th plaintiff's burden to
demonstrate proper service pursuarftederal Rule of Civil Procedure Byrd v. Stong94 F.3d
217, 219 (6th Cir. 1996).
Here, Global Lift filed three Affidavits oService, one for each Defendant corporation.
Each Affidavit states that each Defendantporation was serveodn June 10, 2014, by hand
delivery to “Sandra Timm, Accounting ManageThe American corporation, Defendant Hiwin
Corporation, concedes that Sandra Timm wasoger person for service and therefore it was
properly served.
Defendants Hiwin Technologiesd Hiwin Mikrosystems, hosver, contend that Sandra
Timm was not a proper person for service with eespo them. Both are Taiwanese corporations
with no places of business iretitunited States. Ex. A { 7, Ex. E T 4. Moreover, Sandra Timm is
not the registered agent, not an employee, aot a managing agentrf@ither corporation.
Therefore, Hiwin Technologieand Hiwin Mikrosystems clainthat, by personally serving
Sandra Timm with the summons, Plaintiffi¢éa to properly serve the corporations.
A
Federal Rule of Civil Procedure £frovides the procedurer effecting service upon

an international defendant:

2 Defendants mainly rely on Rule 4(h)(1) to supporirtmotion to quash. Rule 4(h)(1) is inapplicable here,
however, because it provides the method of service on corporations “in a judicial district of the United States.” As
stated above, the Taiwanese corporetido not have any offices or empmeg located in the United States, and
therefore they are n@resent “in a judicial districbf the United States.” Accordingly, the only way to properly
effect service on the Taiwanese corporations is thrabhghprocedures set forth in Rule 4(h)(2), which governs
service on corporations located “at a place notiwitimy judicial district of the United State$®., internationally.
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service upon an individuafrom whom a waiver has nbeen obtained and filed .
. . may be effected in a place not withitygudicial district of the United States:

(2) by any internationally agreed meaesasonably calculatet give notice,
such as those means authorizedhm®y Hague Convention on the Service
Abroad of Judicial and HEsajudicial Documents; or
(2) if there is no internationally agreed means of service of the applicable
international agreement allows othemeans of service, provided that
service is reasonably calated to give notice:
(A) in the matter prescribed by the law of the foreign country for
service in that country in an action in any of its courts of general
jurisdiction; or

(B) as directed by thireign authority in rgsonse to a letter rogatory
or letter or request; or

(®) unless prohibited by the law thfe foreign country, by . . .
(i) any form of mail requing a signed receipt, to be
addressed and dispatched bg ttierk of the court to the
party to be served; or

3) by other means not prohibited liyternational agreement as may be
directed by the court.

Rule 4(f).

Rule 4(f)’s preferred method of servicesisrvice pursuant to ainternationally agreed
means, such as those authorized by the Hague ConvesieRRule 4(f)(1). Taiwan, however, is
not a party to the Hague Convention or aitlger relevant international agreemerRRyan v.
Brunswick Corp.2002 WL 1628933, at *1 (\.N.Y. May 31, 2002)see also Emery v. Wood
Indus., Inc, 2001 WL 274747, at *1-3 (D.N.Hlan. 17, 2001) (“[T]he pagts agree that Taiwan

is not a member of the Hague Convention andther applicable interti@anal agreement exists

3 Although Rule 4(f) refers only to “individuals”, foreign corporations are subject to its provisiongythRule
4(h)(2). Rule 4(h)(2) governs the process for service upon a corporation outside the United States, end permi
service “in any manner prescribed by Rule 4(f) for serving an individual, except personal delivery under

HR)(©C)().”
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under which [plaintiff] might havefected service.”). Therefore, Ru4(f)(1) is irapplicable to
the current situation.

Turning next to Rule 4(f)(2), there atleree methods for effecting service under this
subsection. The first requires that the Defendeaitvanese corporations be served in a way
prescribed by Taiwanese law. In their brigfe Taiwanese corporations merely explain that
“Plaintiff has not served with Taiwanese Defendantany manner set forth Rule 4(f).” Defs.’

Br. at 6. And Global Lift does not attempt to argbat it served the Taiwanese Defendants in
accordance with Taiwanese law. Accordinglyrvgee was not properly effected under Rule
HOA).

Second, Rule 4(f)(2)(B) permiservice as directed by a fogei authority in response to a
letter rogatory. Neither party contends that Global Liftrafteed this method of service, and
therefore, service was not propeeffected under Rule (f)(2)(B).

Finally, Rule 4(f)(2)(C)(ii) permits service @rocess on an international corporation by
mail that requires a signed receipt. Again, neitbarty claims that Globa.ift tried to serve
process by mail, and therefore service waspnaperly effected under this provision.

B

Global Lift has not complied with the prabges for effecting service on international
corporations pursuant to Federal Rule ofildfrocedure 4. Despite this noncompliance, Global
Lift nevertheless asserts that\dee was proper. Globalift contends that “t of the Defendants
should be treated as one for . . . service of process . ...” Pl.’'s Resp. at 2, ECF No. 15. Therefore,
Global Lift argues, because it projyeserved an agemtf the American subsidiary, it should be

deemed to have served tiwo Taiwanese corporations.



Contrary to Global Lift's argument, under halichigan and Sixth Circuit law, it is a
“well-recognized principle that separate coggerentities will be respected” and that “absent
some abuse of corporate form, parent and sidvgiccorporations areseparate and distinct
entities.” Seasword v. Hilti, In¢.537 N.W.2d 221 (Mich. 1995%ee also Indah v. United States
Sec. and Exchg. Comm'661 F.3d 914, 921 (6th Cir. 2011). Each Defendant is a separate
corporation, and caselaw requireattthey be treated as such. Therefore, service on the agent of
the American subsidiary (Hiwin Corporation)lwiot be deemed to be proper service on the two
Taiwanese corporations. BecauSéobal Lift did not properlyserve Hiwin Technologies or
Hiwin Mikrosystems, their motion to quash seeviof process pursuant Rule 12(b)(5) will be
granted.

C

Although the service of process will be quashtee Court will not dismiss the action as
to these two Defendants. Courts have brotretion to dismiss amction that involves
improper serviceSherer v. Construcciones Aeronauticas, S987 F.2d 1246, 1247 (6th Cir.
1993). But the preferred method is for the Countet@in the case so thptoper service can be
made.Frederick v. Hydro-Aluminum S,A153 F.R.D. 120, 123 (E.Mich. 1994). Therefore,
this Court will not dismiss the action against frewanese corporations, but will instead retain
the action so that Global Lift mgroperly serve them. Global Lift will have 90 days from the
date of this Order in which to serve the Taiwanesrporations pursuant to Federal Rule of Civil

Procedure 4(f§.

* Although domestic defendants must be served within 120 days, Federal Rule 4(m) expressly exempts service in
foreign nations from the strict 120 day-limitucas v. Natoli 936 F.2d 432, 432-33 (9th Cir. 1991) (“The plain
language of Rule 4(j) makes the 120-day service provision inapplicable to service in a foreign country . . ..").
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The three Defendants have also filed a motwmodismiss or transfer venue. Because the
Taiwanese corporations were not properly sertremotion to transfer is premature and will be
denied without prejudice. Onedl Defendants have been progeserved, the Defendants may—
if they so desire—f#& a motion to transfépr otherwise respond to the Complaint.

Accordingly, it is ORDERED Defendant Hiwin Mikrogstems Corporation and
Defendant Hiwin Technologie€orporation’s Motion to Quds Service (ECF No. 12) is
GRANTED.

It is furtherORDERED that Plaintiff Global Lift isSDIRECTED to serve the Taiwanese
Defendants with service of process within 90 daf®ntry of this Order and to file proof of
service o the docket.

It is furtherORDERED that Defendants’ Motion to Dismiss or Transfer (ECF No. 13) is
DENIED WITHOUT PREJUDICE. Defendants may file a motiaiw dismiss or transfer or
otherwise answer the complaint within 30 dafsGlobal Lift filing proof of service on the
docket.

s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

Dated: September 11, 2014

® The Court notes that the parties left unaddressed $éssuas in their papers regarding Defendants’ motion to
dismiss or transfer. For example, the parties haveaddressed whether a motion by the Taiwanese Defendants
pursuant to Fed. R. Civ. P. 12(b)(3) would be barred by Fed. R. Civ. P. 12(g). Moreoveargaiitls to 1404(a),

the parties only addressed whether venue was proper in the Northern District of IllinblisvierCorporation.

Neither party addressed whether the Nem District of Illinois would be aappropriate venue for the Taiwanese
Defendants. Finally, the parties focused solely on 28 U.S.C. § 1391(b)(2) in addrdssthgrwenue is proper in

the Eastern District of Michigan. Neither party addressed whether 28 U.S.C. § 1391(b)(1) together with 28 U.S.C. §
1391(c)(2) and § 1391(c)(3) would play a role in the determination.
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