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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
GLOBAL LIFT CORP.,
Plaintiff, CaseNo. 14-cv-12200
v Honorabl&@homasL. Ludington
HIWIN CORPORATION, et al.,

Defendants.

/

ORDER GRANTING IN PART AND DENYING IN PART MOTION TO AMEND,
DIRECTING PLAINTIFF TO FILE AMENDED COMPLAINT,
AND DENYING MOTION TO DISMISSASMOOT

On June 4, 2014, Plaintiff Globalft Corporation filed a complaint against Defendants,
alleging breach of contract, negligent designg Areach of implied warranty. Compl. 1, ECF
No. 1. Global Lift, a supplier of ADA-compliant paide lifts, alleges that it entered into a
series of transactions with Defendants in which Global Lift “submitted various Purchase Orders
to Defendants for the design, maacture, and delivery of spedly manufactured actuators,
control boxes, batteries, battgrgicks, handheld switches and tethcomponents.” Global Lift
further alleges that the actuator systems werde manufactured in Taiwan by Defendants
Hiwin Technologies and Hiwin Mikrosystems (together the “Taiwanese Defendants”), shipped
to Hiwin Corporation in lllnois, and then shipped to Global Lift in Michigan.

The Taiwanese Defendants’ motion to dissnifor lack of personal jurisdiction and
Defendants’ motion to transfer the case to the ot District of lllinois were denied on June
22, 2016. SeeOp. & Order, ECF No. 57. On July 21, 2016 Defendants then moved to dismiss

Count Il of Plaintiff's complaintarguing that it is barred by Ehigan’s economic loss doctrine.
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SeeDef.’s Mot. Dismiss, ECF No. 62. In respen®laintiff moved to amend its complaiSee

Pl.’s Mot. Amend, ECF No. 78. For the reasorsdest below, Plaintif§ motion to amend will

be granted in part and denied in part and Defendant’s motion to dismiss will be denied as moot.
l.

Global Lift is a Michigan corporation withis principal place of business in Bad Axe,
Michigan. Compl. § 3. Global Lift supplies ADéempliant poolside lifts for public swimming
pools and spas in the United Statdsat { 2.

Defendant Hiwin Corporation, ian lllinois corporation wh its principal place of
business in Elgin, lllinoisld. at { 5. Hiwin Corporation mafactures, services, and repairs
actuator systems, which are asfehe main components of Global Lift's pool and spa liffsat
1 4. Defendant Hiwin Corporation is owned bgfendant Hiwin Technobies Corporation, a
Taiwanese corporation witlno place of business in the United States. Defendant Hiwin
Technologies Corporation also owns Defenddmtin Mikrosystems Corporation, a Taiwanese
corporation that manufactures actuator systems.

A.

After engaging in email negotiations, Plaffhtslobal Lift prepared two purchase orders
for actuator systems from Defendantiti Corporation on February 20, 2013eeCompl. EX.

A.. The purchase orders contain material temaduding quantity, pricing, delivery schedule,
and a signature from Global Lift's CE@I. Pursuant to the Purcha®eders, Global Lift was to
pay over $2 million to Hiwin Corporation fanearly 5,000 specially manufactured actuator
systems that were allegedly designed arahufactured by the Taiwanese Defendaldtsat 1
17-20. Defendant Hiwin Corporation agreedthe first two purchase ders on February 22,

2012 through Sales Order Acknowledgemelutsat § 17; Joe Jou Aff., ECF No. 50 Ex. A-4.



On March 16, 2012 the President of Hiwin Corporation, Joe Jou, traveled to Bad Axe,
Michigan where the parties executed a confidentiality agreement. ECF No. 52. Ex. 5. Global Lift
also prepared a third purchase order on that dSee Id.at Ex. B. Defendants contend that
Hiwin Corporation eventuallyaccepted the third purchaseder by issuing a Sales Order
Acknowledgment via emailSeeloe Jou Aff. § 15.

On March 26, 2012 the first units were delivete Global Lift Coporation’s location in
Pigeon, Michiganld. at Ex. 6. Global Lift began incormmg the actuator systems into their
swimming pool and spa lifts, whicwere installed across the UnitStates. Compl. § 21. By
April of 2014 Global Lift discovered that the actuators had an unacceptably high failuiéd.rate.
at 11 22-23. Global Lift notéd Defendants of the high failurate, but Defendants did not
address the causes of the product failurreplace the dlective actuatordd. at § 23. Global Lift
then refused to take delivery of the remaining actuator systems. Those systems remain at
Defendant Hiwin’s warehoesin Elgin, lllinois.

B.

Global Lift filed suit agaist the three Defendant corporations on June 4, 2(Hee
Compl., ECF No. 1. Plaintiff's origal complaint alleges threeaiins. First, Plaintiff alleges
breach of contract against all Defendants based failure to deliver properly manufactured and
functional actuator systems and a breach efdbvenant of good faith and fair dealirfgge
Compl. 11 26-32. Second, Plaintiff allegesgyligent design against all Defendamds.at 11 33-

35. Third and finally, Plaintiff alleges that &lefendants breached an implied warranty that the
actuator systems were fit for their intended purplkeat 9 36-38.
On July 17, 2014, the Taiwanese Defendants filedotion to quash service of process.

The motion was granted because Global Liff diot serve the Taiwanese Defendants in a



method prescribed by the Federal Rules ofilGivocedure. Global I was then provided
multiple extensions in which to effect servie@d obtain proof of service. Plaintiff filed
certificates of service on December 18, 2015. BNOF38. The certificatesepresent that Global
Lift served Defendants on March 2, 2015, and efendants’ answers were due on March 23,
2015.1d. After no answers werdaldd, Plaintiff moved for a dault judgement against all
Defendants. ECF Nos. 43, 44. Tarties then stipulated to thethdrawal of Plaintiff's motion
for default and for an extension for #8adants to file reponsive pleadingS§eeECF No. 49.

On April 15, 2016, the Taiwanese Defendamtsved for dismissal based on a lack of
personal jurisdiction, and all Defdants moved to transfer the casehe Northern District of
lllinois. Both motions were denied. Defendatiten moved to dismigSount Il of Plaintiff's
complain under Michigan’s economic loss doctriaggyuing that tort rentBes are barred where
the suit is between and aggrieved buyer andraperforming seller ahthe only losses alleged
are economicSeeDef.s’ Mot. Dismiss. In response, Plaintiff moved to amend its complaint,
seeking to clarify the roles dbefendants in order to partiallgefeat Defendants’ motion to
dismiss.SeePl.’s Mot. Amend.

.

Because an analysis of Defendants’ motion to dismiss turns on whether Plaintiff is
permitted to amend its complaint, Plaintiff's nastito amend must be addressed first. In its
proposed amended complaint Plaintiff seeksrnot the Taiwanese Defendants from its breach
of contract claim (Count I). Plaintiffs proposed amendmt also omits the Taiwanese
Defendants from its breach of implied warranfyfitness for a particular purpose claim, but
seeks to add an additional claim of breachimplied warranty of merchantability against

Defendant Hiwin Corporation (Courlt). Plaintiff further seek to add a breach of express



warranty claim against DefendaHiwin Corporation only (Countll), and a negligent design
and/or negligent manufacture claim agathe Taiwanese Defendants (Count V).

Under Federal Rule of Civil Procedure 15,curt should “freely gie leave” to amend
“when justice so requires.” FED. R. CIV. P. 15(3)(2T]he thrust of Rule 15 is to reinforce the
principle that cases should be tried on their taeather than the technicalities of pleadings.”
Moore v. City of Paducalr90 F.2d 557, 559 (6th Cir. 1986ht@rnal citations and quotations
omitted). Factors that courts should consideernvbdetermining whether to grant leave to amend
include “[ulndue delay in filing, lack of nate to the opposing party, bad faith by the moving
party, repeated failure to cure deficiencl®s previous amendments, undue prejudice to the
opposing party, and futility of amendment..Hageman v. Signal L.P. Gas, Ind86 F.2d 479,
484 (6th Cir. 1973). “Decisions as to whentices requires amendment are left to the sound
discretion of the trial judge[.]JRobinson v. Michigan Consol. Gas Co. I8 F.2d 579, 591
(6th Cir. 1990).

A.

Defendants first argue that Plaintiff's attempt to add new breach of express and implied
warranty claims against Defendatitvin Corp. is untimely. The &th Circuit has held that to
deny a motion to amend as untimely, a court msst fahd “at least somsignificant showing of
prejudice to the opponentMoore, 790 F.2d at 562[D]elay alone, regardless of its length is
not enough to bar [amendment] ifetlother party is not prejudicedZiegler v. Aukerman512
F.3d 777 at 786 (6th Cir. 2008) (citipore, 790 F.2d at 560, 562).

“Prejudice” in the context of Rule 15 meam®re than the inconvesmice of having to
defend against a claim. See, elgnahan v. N.Y.C. Dept. of Cor214 F.3d 275, 284 (2d Cir.

2000). It requires something more substantial. €hage held that, in some situations, the close



of discovery is sufficient to warréa finding of prejucte to the opponengee, e.g., R.S.\W.W.,
Inc. v. City of Keego Harboi397 F.3d 427, 441 (6th Cir. 2003)o{ding that the district court
did not abuse its discretion denying the plaintiff's motion to amend its complaint to add new
parties where the case had been pending foostl two years and discovery had closed);
Duggins v. Steak ‘N Shake, 1h85 F.3d 828, 834 (6th Cir. 1999)f(aming the district court’s
denial of plaintiffs motion to amend wherdiscovery had closed, a motion for summary
judgment had been filed, and the plaintiff haskb aware of the basis for the new claim since
filing the complaint).

While Defendants argue that Plaintiff's propdsamendments are untimely, Defendants
have not made any showing of prejudice. Whtils true that the present case was filed over two
years ago, under the current sthieng order discovery is not Iseduled to close until January
30, 2017, and thus will not require any extension to the scheduling @deECF No. 67. For
these reasons, Defendants’ untimeliness argument is without merit.

B.

Defendants also argue that Plaintiff's proposed negligent deda@jm against the
Taiwanese Defendants is futildue to Michigan's economitoss doctrine. “A proposed
amendment is futile if the amendment could wihstand a Rule 12(b)(6) motion to dismiss.”
Riverview Health Inst. LLC v. Med. Mut. of Oh&f)1 F.3d 505, 512 (6th Cir. 2010) (internal
citation and quotation marks omitted). A pleading falstate a claim under Rule 12(b)(6) if it
does not contain allegations that suppedorvery under any recogaibble legal theoryAshcroft
v. Igbal 556 U.S. 662, 678, (2009). In considerinBwe 12(b)(6) motion, the Court construes
the pleading in the non-movant’s favor and accéimsallegations of facts therein as trGee

Lambert 517 F.3d at 439. The pleader need not h@eeided “detailed dctual allegations” to



survive dismissal, but the “obligation to provitlee ‘grounds’ of his ‘entitle[ment] to relief’
requires more than labels and conclusions, afwlnaulaic recitation of the elements of a cause
of action will not do.”Bell Atlantic Corp. v. Twombjyp50 U.S. 544, 555 (2007). In essence, the
pleading “must contain sufficient factual matter, acceptettue, to ‘state a claim to relief that is
plausible on its face.’Igbal, 556 U.S. at 678, (quotinfwvombly 550 U.S. at 570).

Pursuant to the Michigan’s economic losstdae, a plaintiff m& not recover under a
tort theory for a claim that sounds in contrdcdee Neibarger v. Universal Cooperatives, ,Inc.
486 N.W.2d 612 (Mich. 1992). If a purchaser suffers only economic losses at the hands of a
seller, then the purchaser’s onlyadable remedy is in contractd. at 615. Economic losses are
defined by statute as “objectiyeVerifiable pecuniary damagesising from ... loss of use of
property, costs of repair or replacementpobperty, costs of obtaining substitute domestic
services, loss of employmendr other objectivelyerifiable monetary losses.” Mich. Comp.
Laws Ann. § 600.2945(c).

“The doctrine is premised on the idea thatribg tort claims arising from a commercial
transaction is appropriate whetige risks giving rise to those claims were anticipatable and
subject to the contractubargaining process.Tyson v. Sterling Rental, Inc-- F.3d ---, 2016
WL 4578642 *8 (6th Cir. Sept. 2, 2016). For this reason, the doctrine may apply even where
there is no privity of contract between the ptdf and defendant if thre is a contract or
commercial transaction governing thiaintiff’'s economic expectation§ee Quest Diagnostics,

Inc. v. MCI WorldCom, In¢656 N.W.2d 858, 865-866, 894 (Mich. App. 20@Zijn order for

YIn its previous order denying Defendants’ motion to dismiss for lack of personal jurisdiction and motion to
transfer, this Court determined that, based on the cuesgdénce, lllinois law would likely supply the rule of
decision for any conflict of lawSeeOp. & Order 5-7, ECF No. 57. Nevertheless, the parties have briefed the
economic loss doctrine issue under Michigan law. As pointed out by Defendants, the result would be the same
under lllinois law under the Moorman Doctrine, as articulate@aorman Manufacturing Company v. National

Tank Company91 lll. 2d 69 (1982) (holding that a contracting buyer could not recover purely economic losses
under a tort theory of negligencedee also Hecktman v. Pac. Indem.,Ce. N.E. 3d --- (lll. App. Ct. 2016)
(collecting cases).

-7 -



the economic loss doctrine to b@covery in tort, ther must be a transten that provides an
avenue by which the parties are afforded the oppayt to negotiate to ptect their respective
interests.”);Neibarger 486 N.W.2d at 616 (“the individual consumer’s tort remedy for products
liability is not premised upon an agreement betwthenparties, but deres either from a duty
imposed by law or from policy considerationsigvhallocate the risk oflangerous and unsafe
products to the manufacturer andleserather than the consumer.”n its classt application,
“the doctrine is used to baecovery for product liability clans arising from a purchased good’s
failure to live up to the buyer’s expectations[lyson,2016 WL 4578642 *8.

Plaintiff argues that Michigan’s economic lodsctrine only applies to claims against
manufacturers, and does ragiply to its claims against non-mdacturer defendants. Plaintiff
has cited no law in support ofishargument. In fact, Michigalaw expressly limits a plaintiff's
ability to bring actions agaihsnon-manufacturing sellers inglendent of the limitation of
remedies governed by the economic loss doctrine. The statute provides:

In a product liability action, a seller oththan a manufacturer is not liable for
harm allegedly caused by the product asleither of the following is true:

(a) The seller failed to exercise reaabie care, including breach of any
implied warranty, with respect to the product and that failure was a
proximate cause of the person’s injuries.
(b) The seller made an express watyaas to the mduct, the product
failed to conform to the warrantynd the failure to conform to the
warranty was a proximate cause of the person’s harm.
SeeMich. Comp. Law § 600.2947(6). Mareer, it is unclear how Plaiiff's negligence claim —
pled as a claim of negligent manufacturingdesign — could properly be stated against a party
that was not involved in the manufacturing design of a product. ntleed, in its proposed

amendment Plaintiff seeks to assert its neglap claim against Dafdants Hiwin Technologies

and Hiwin Mikrosystems. It is undisputed tH2g¢fendant Mikrosystems was the manufacturer

-8-



of actuator systems at issue, and Plaintiff clammiss amended complaint that Defendant Hiwin
Technologies was also involved in the desand manufacturesf the systemsSeeProposed
Am. Compl. 1 6, ECF No. 78 Ex. A. Plaintiff's argument is #refore at odds with its own
proposed amendment.

Because the purchase orders betweenntifaiand Defendant Hiwin Corporation
governed Plaintiff's expectations regarding #wtuators, and because Plaintiff has only alleged
economic losses, the economic loss doctrine baiatil from recovering against Defendants in
tort. The fact that Plaintiff was not in privityf contract with theTaiwanese Defendants is
immaterial.See Neibarger4d86 N.W.2d at 616. Plaintiff's proposed amended Count IV is futile,
and its motion to amend will be denied in part.

C.

In summary, Plaintiffs motion to amend will be granted to the extent it seeks to assert
claims of breach of contract, breach of theliegpwarranties of fitneskor a particular purpose
and merchantability, and breach of expressravdy against Defendant Hiwin Corporation.
Plaintiff's motion will be denied to the exteit seeks to add a gkgent manufacturing and
design claim against Defendants Hiwiachnologies and Hiwin Mikrosystems.

1.

In its motion to dismiss Defendants argue ttied negligent design claim set forth in
Plaintiff's original complaint should bdismissed under the economic loss doctri®eeDef.s’
Mot. Dismiss. Because this motion is resalby Plaintiff's motion to amend and the above

analysis, it will be denied as moot.



Accordingly, it is ORDERED that Plaintiffs motionto amend, ECF No. 78, is
GRANTED IN PART AND DENIED IN PART. The motion isSGRANTED to the extent it
seeks to assert claims of breawhcontract, breach of the idipd warranties of fitness for a
particular purpose and merchantability, and bneafcexpress warranty against Defendant Hiwin
Corporation. It iSDENIED to the extent it seeks to addhagligent manufacturing and design
claim against Defendants Hiwin Techagies and Hiwin Mikrosystems.

It is furtherORDERED that Plaintiff isSDIRECTED to file its amended complaint on or
beforeOctober 10, 2016.

It is furtherORDERED that Defendant’s motion to dismiss, ECF No. 6 DENIED as
moot.

s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

Dated: September 29, 2016

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetrein by electronic means or firs
class U.S. mail on September 29, 2016.

s/Kelly Winslow for
MICHAEL A. SIAN, CaseManager
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