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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
ANGEL PETERSON,
Plaintiff, CaseaNo. 14-cv-13000

v Honorabl&@homasL. Ludington

ROCKY BURRIS, MICHIGAN STATE INDUSTRIES,
and MILLICENT WARREN,

Defendants.

/

ORDER SUSTAINING IN PART AND OV ERRULING IN PART PLAINTIFF'S
OBJECTIONS, ACCEPTING IN PART AND REJECTING IN PART MAGISTRATE'S
REPORT AND RECOMMENDATION, DENYI NG DEFENDANTS’ MOTION TO
DISMISS AND REFERRING MATTER TO MAGISTRATE JUDGE FOR FURTHER

PROCEEDINGS

On July 31, 2014, Plaintiff Angel Petersom, Michigan Departm# of Corrections
(“MDOC”) prisoner proceedingro sefiled a complaint under 40.S.C. § 1983 against Rocky
Burris, Michigan State Industge and Millicent Warren allegingumerous violations of state
and federal law. Peterson’s primary claim tigat Defendants improperly terminated her
employment in the prison dental lab.

On December 23, 2014, Defendants filed a motion to dismiss the complaint, contending
that Peterson had not sufficiently allegedy apecific action takerby any Defendant that
violated her rights. Plaintifiled a response on December 24, 2014.

On May 21, 2015, the Magistrate Judge ess@a report recommending that Peterson’s
complaint be summarily dismissed for failure to state a claim and that Defendants’ motion to
dismiss be denied as moot. Peterson filed timely objections.

Because Peterson has not sufficiently statediaim for violation of procedural due
process, violation of the RLUIPA, and sexual harassment under federal law, these claims will be

summarily dismissed as recommended by the Meaje Judge’s report. However, because
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Peterson has sufficiently stated claims fodibdgate indifference and violation of equal
protection, these claims will not be dismissed. And because two of Peterson’s federal claims
survive, her state law claims will not be dismissed.

l.

Peterson is an inmate at MDOC’s Women Huron Valley Complex. Until her
employment was terminated, she worked in thehiglan State Industries’ dental lab. Peterson
alleges that there was “overfamiliarization” between her coworkers and the dental lab technician-
supervisor, Defendant Burris. Peterson expléiat her coworkers would bring Burris coffee
every day, and even presented him witthand-painted coffee mug. Her coworkers also
purchased holiday cards and affectionate card$ifo. Peterson did not participate in any of
these events: “It was not that | didn’t like hibmwas that my conscious does not allow me to
participate in holidays and thing$ that nature.” Objs. 2.

One day, while Burris was otd lunch, an inmate offered feeson stolen lab equipment.
Peterson refused to accept the stolen equipmedtthee inmate raised her hand in anger as if to
hit Peterson. The inmate did not actually Reterson, but Peterson reported the incident to
Burris when he returned. Insteaflpunishing the inmate, Petersolaims that Burris told her
that “You get under people’s skin.” Petersonrokithat Burris did not punish the other inmate
due to their “overfamiliarization”.

Peterson also alleges that Burris impropenigte her three counseling memos. The first
memo reprimanded her for arguing with a cowortiera day that Burribad been out on sick
leave: “In other words, Mr. Burris was notegent when this alledeargument happened.”
Indeed, Peterson claims thaethrgument never took placeydatherefore she was improperly
reprimanded.

On May 30, 2012, Peterson initiated a griea regarding the two events, which was

rejected. Peterson appealedbjection of her grievance.
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While the grievance appeal was pending, Peterson received another counseling memo for
leaving a critical tool out. Although Peterson asserts that it was unintentional, she concedes that
this second counseling memo was valid.

On August 27, 2012, Peterson received adtlemunseling memo for having a “poor
attitude.” During a particulariyeavy rain, a hole in the MSI DBl Lab ceiling began leaking.
According to Peterson “[t]he coitiidhns were so poor that some thie electricityto the lighting
was disconnected in order to prevent electioouor any other accidents that could have
occurred because of the extreme leaking.” Compl. 7. Despite the dBoges,did not allow
Peterson to move to another area. Insteagyemmitted Peterson to move to a different seat
within the same area. Peterson, however, “wiastant to move . . . fotwo (2) reasons: 1) She
was in possession of a critical tool . . . 2) Thairglff’'s negative history wh Mr. Burris . . . .”
Compl. 7. As a result of Peterson’s reluctancentive seats, Burris wte the third and final
counseling memo stating that Peterson had a dbattide.” Burris theterminated Peterson’s
employment.

Peterson then filed additional grievances apgeals, all of which were rejected. She
claims that despite exhausting all her admiatste remedies, Defendants “have violated the
plaintiff's constitutional rights by failing to adess valid concerns that include but are not
limited to Mr. Burris’ ill will and retaliation agast the plaintiff for questioning and reporting the
deplorable work conditions, which ultimatelsesulted in the plaintiff being wrongfully
terminated from employment the MSI Dental Lab.” Compl. 9.

On July 31, 2014, Peterson filed suit in tlisurt, raising six claims: (1) Deliberate
Indifference in violation of the Eighth Amendnig(R2) Equal Protection in violation of the Fifth
and Fourteenth Amendments; (3) Libel and Slander under Michigan law; (4) Religious
Discrimination in violation of the First anBourteenth Amendments; (5) Sexual Harassment

under federal and state law; afti) Procedural Due Process undlee Fourteenth Amendment.
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On November 17, 2014, Peterson filed an “Amended Complaint” that added two Defendants to
the litigation: Michigan State Industries and Millicent Warrant, the warden. On May 21, 2015,
the Magistrate Judge issuedreport recommending that Petemss complaint be summarily
dismissed for failure to state a claim.

I.

Pursuant to Federal Rule of Civil Proceddg a party may object @nd seek review of
a magistrate judge’s pert and recommendatiorSeeFed. R. Civ. P. 72(b)(2). If objections are
made, “[t]he district judge mustetermine de novo any part oktimagistrate judge’s disposition
that has been properly objected’t Fed. R. Civ. P. 72(b)(3). (dxtions must be stated with
specificity. Thomas v. Arn474 U.S. 140, 151 (1985) (citation ted). “Only those specific
objections to the magistrate’s report made todisérict court will bepreserved for appellate
review.” Carson v. HudsgmM?21 F. App’x 560, 563 (6th Cir. 2011) (quotiSguter v. Jone395
F.3d 577, 585-86 (6th Cir. 2005)).

I,

Peterson raises numerous objections toMagistrate Judge’s report, and each will be
addressed in turh.

A.

Peterson first objects to the Magistratelgle’s conclusion that she has not sufficiently
stated a claim for relief for deliberate iffdrence under the Eighth Amendment. In her
complaint, Peterson alleged that Defendants weti#erately indifferent by failing to address
her complaints about the other inmates’ thraatgbehavior and the health hazard posed by the

leaking ceiling. As a result, Peterson novfens from high blood pressure and psychological

! Peterson’s first, second, third, and tenth objesti are general objections to the Magistrate Judge’s
recommendation.See, e.g.Objection 1 (“Plaintiff admitghe introduction descriptiois accurate yet objects that
Peterson’s complaint fails to state a plausible claim wploich relief can be granted.”). The Court will construe
these objections as a requestdemovoareview of the entire Magistrate Judge’s report.
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stress. The Magistrate Judgencluded that Peterson’s allegeguies were do speculative to
sustain a claim.

Pursuant to the Prison Litigation ReformtAd42 U.S.C. 8 1997e(e), “[n]Jo Federal civil
action may be brought by a prisoner confined jaila prison, or other avectional facility, for
mental or emotional injury suffered while instady without a prior showing of physical injury
or the commission of a sexual act.” Althougke tinajority of Peterson’s complaints center on
her alleged psychological streshie does allege a physical injuffPlaintiff suffered . . . the
jeopardy of ongoing physical harm based oagdbsed high blood msure created by the
elevated stress level during the included described incidents.” Compl. 21. In her objections,
Peterson clarifies that Defendanactions resulted in her fering from high blood pressure:

Never once in her annual medical exaation had [Plaintiff] tested positive for

high blood pressure. My now ongoing suifig from high blood pressure was a

direct result of this mistreatment. lact Plaintiff always tested normal or low

when tested for high blood pressure.

Objs. 4.

At least one circuit court has concluded thigih blood pressure is an actionable injury.
In Calhoun v. Hargrove312 F.3d 730 (5th Cir. 2002), the Fifthr€liit held that the increase in
the inmate’s blood pressure could constitute a physical injury under 8 1997e(e). The Fifth Circuit
noted that severe negative impacts on a persatalsorgans and certain elevated pressure may
require emergency care. Therefore, an atlegaof increased blood essure to near-stroke
levels was sufficient to survive summary dismissal.

Here, Peterson has not alleged the sevefityer “high” blood pressure, but she has at
least alleged more thate minimisphysical injuries that surviveummary dismissal. Certainly,
there are outstanding issues of the severithesfhigh blood pressu@nd whether the alleged

mistreatment caused the high blood pressure. aBtitis stage, Peterson has stated sufficient

physical injury to survive summary dismiksand her objection Wibe sustained.
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B.

Peterson’s next objection concerns thegldtate Judge’s recommendation that her
procedural due process claim be dismissedn her complaint, Peterson claims that her
employment in the MSI dental lab was termethtwithout a hearing.The Magistrate Judge
concluded that Peterson had édilto state a claim for procedural due process because Peterson
did not have a protectable ditty interest in her prisgob. Rep. & Rec. 8-9 (citin@obbins v.
Craycraft 423 F. App’x 550, 552 (6th Cir. 2011). TN&gistrate Judge alsmncluded that, in
the alternative, Defendantseagntitled to immunity undehe Eleventh Amendment.

Peterson objects tthe alternative conclusin, claiming that “[tlheMagistrate fails to
address if Mr. Burris and Warren ynhe sued in their official cagities” and that they are not
entitled to qualified immunity.

Peterson’s objection is unavailing becausevierlooks the main poirdgf the Magistrate
Judge’s conclusion: Peterson does not have a protectable liberty interest in her prison job, and
therefore any procedural due process claimregaDefendants (whethen their official or
individual capacities) would be unsuccessfutcérdingly, because Peterson has not identified a
protected liberty interesher procedural due prog claim will be dismissed.

C.

Peterson next objects teetiMagistrate Judge’s recommetida that her equal protection
claim be summarily dismissed’he Magistrate Judge concluded that Peterson had not alleged a
prima faciecase because “[s]he does not allege thatvwsdis a member of a protected class, that
she was qualified for the job or that similarly situated inmates were treated differently for the

same or similar conduct.” Rep. & Rec. 9-10.



In her objections, Petersonadfies that she is a membef a protected class (she is
African-American)? that she was qualified to performetlipb (she had taken classes and had
performed the job in the pasfnd that she was treated differently when she was demoted and
forced to take a pay cut (while a white inmate did not have her pay cut). Thus, Peterson has
established a prima facie case faolation of her equal protaoh rights. Accordingly, this
objection will be sustained, and the equal pricde@cclaim will not be summarily dismissed.

D.

Peterson next objects to tMagistrate Judge’s conclusionathshe had failed to state a
claim under the Religious Land Use and Institalized Persons Act (“RLUIPA”), which
enforces the First Amendment by prohibiting itegions of confinemenfrom substantially
burdening religion absent a contipg governmental interest. Thdagistrate Judge noted that
Peterson had not identified @ison policy that substantially burdedeher religion; instead,
Peterson claims that her supeoriglid not intervene when hé&illow inmates made fun of her
religion. Because Peterson has not identifiedriaon policy that substantially burdens the
exercise of her religion, her RIPA claim will be dismissed.

E.

Peterson also objects to the M&tgate Judge’s conclusion tredte failed to state a claim
for sexual harassment. In her complaint, Peterontends that the other inmates acted overly
familiar with their boss, Defendant Burris, and tRaterson was punished for not participating.
As an example, Peterson explains that tiemninmates brought Defendant Burris coffee every
morning and once presented him with a coffee caphhd the word “Bosgjainted on the side.

Peterson, however, declined to participatefThe Magistrate Judgeoncluded that these

2 Peterson also notes that she is a Jehovah'’s Witriéssever, her equal protection claim based on her religion
would fail because she notes that another inmate (whd & Je&hovah's Witness) was likewise demoted and took a
pay cut. Therefore, Peterson cannot show she was tdiffiezdntly simply because she is a Jehovah’s Witnhess.
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allegations “fall far short of stating a plausibdlaim for sexual harasent.” Rep. & Rec. 11
(citing Faragher v. City of Boca Ratph24 U.S. 775, 786-89 (1998)).

Peterson acknowledges that $l@s not stated a claim forxa®l harassment, but claims
that she has asserted a claim based on “overéaityil. In a 2004 case, the Sixth Circuit recited
the MDOC definition of “overfamiliarity”: “conduct between staff and a prisoner which has or is
likely to result in intimacy or a close personad@sation, or conduct that is contrary to the good
order of the facility.” Everson v. Michigan Dep’t of Correction8391 F.3d 737, 741 (6th Cir.
2004). Importantly, however, the case that Peterson reliesEwarson—did not involve a
sexual harassment claim. Instekglersondealt with a hiring policyor prison guards that was
designed to fight sexual harassment (whidd®C defined as including “overfamiliarity®).

MDOC'’s definition of sexual harassmentnst the same as the legal standard for a
federal sexual harassment claim. No federaftdoas ever upheld a claim for sexual harassment
based on overfamiliarity, because overfamiliarityntt sufficient to state a claim for sexual
harassment. Instead, the challenged conduct must be both (1) objectively severe or pervasive
enough to create an environment that a reasopaisdmn would find hostiler abusive, and (2)
subjectively regarded by the employeecesating an abusive environmeriaragher v. City of
Boca Raton524 U.S. 775, 787 (1998). Here, the condlieged—that her coworkers brought
their male boss coffee every morning and once ¢i@viea coffee mug—is not sufficient to state

a claim for sexual harassment, as it is neithegdailyely severe nor pervasive enough to create a

% In summary, male and female corrections officers working for the Michigan Department of Correciitarged

the Michigan’s decision to make female gender a bona fide occupational qualification for the positions of
Correctional Officer and Resident Unit Officer in the housing units in the female prisons in Michigan. Michigan
instituted the bona fide occupational qualification in an attempt to curb the rates of sexual harassment and assault
committed by male corrections officers against female iasaa The corrections officers sued, claiming that the
designation violated Title VII of the Civil Rights Act. Although some female inmates were intervening defendants

in the case, they argued in support of the designatisserting that only female correction officers should be
permitted in female prisons. No inmate brought a sexual harassment claim, and the court did not conclude that a
federal sexual harassment claim could be premised on “overfamiliarity.”
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hostile, abusive work environment. AccordingPeterson’s federal sexual harassment claim
will be dismissed.
F.

Peterson lastly objects to the Magistrdiedge’s recommendation that her state law
claims be dismissed. After recommending disnhisE®eterson’s federal claims, the Magistrate
Judge suggested that Peterson’s pendant stateldams should be dismissed without reaching
their merits. However, becauset all of Peterson’s federal atas will be disnssed, Peterson’s
objection will be sustained.

G.

In summary, the Magistrate Judge’s report will be adopted in part and rejected in part.
Peterson’s procedural due process, RLUIRAd federal sexual harassment claims will be
summarily dismissed with prejudice for failure to state a claim for which relief may be granted.
However, Peterson has sufficiently allegedimls for deliberate indifference and equal
protection, and therefore thesaiohs will not be summarily dmissed. And because Peterson
has remaining federal claims, her state laaines will not be summarily dismissed, either.

V.

Just because some of Peterson’s claiitisnot be summarily dismissed, however, does
not automatically mean that they will survive Defendants’ motion to dishmissa three-and-a-
half page brief, Defendants mtend that “Peterson’s Amended Complaint fails to allege any
specific action by any Defendant” and therefibre Amended Complaint must be dismissed.

Peterson’s Amended Complaint contains amyp pieces of information: the name and
address of Millicent Warren, and the name Michigan State Industries. The Amended

Complaint contains no factualllegations, descriptions afauses of action, or any other

* The Magistrate Judge did not discuss the merits of Defendants’ motion to dismiss, instead recomnagritctireg th
denied as moot.
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information necessary. However, a Court is requioecbnstrue pro segadings liberally, and it
is clear that Peterson’s “Amended Complaint” was actually an attempt to add additional parties
to her original complaint, which outlines hemichs and the pertinent facts. Indeed, in her
original complaint (which only listed Burris as Defendant), Peterson explained Warren and
MSI's involvement in the eventsdhled to her lawsuitAccordingly, consuing Peterson’s two
complaints liberally, it is clear that the “Amended Complaint” was an attempt to add two new
Defendants to her lawsuit. Therefore f&wants’ motion to dismiss will be denied.
V.

Accordingly, it SORDERED that Peterson’s objeonhs (ECF No. 41) arSBUSTAINED
IN PART AND OVERRULED IN PART .

It is further ORDERED that the Magistrate JudgeReport and Recommendation (ECF
No. 40) isADOPTED IN PART AND REJECTED IN PART and the case REFERRED to
the Magistrate Judge Stafford for further pratiegs in accordance with this Court’s general
order of reference (ECF No. 31).

It is further ORDERED that Peterson’s procedural dpeocess, RLUIPA, and federal
sexual harassment claims &MMARILY DISMISSE D WITH PREJUDICE .

It is furtherORDERED that Defendants’ Motion to Dismiss (ECF No. 22[DENIED.

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

Dated: June 17, 2015
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