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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
CRAIG LUNDSTED,
Plaintiff, CaseNo. 14-cv-13981
V. Honorabl@homasL. Ludington
JRV HOLDINGS, LLC, et al.,

Defendants.

/

ORDER DIRECTING PAYMENT

A consent judgment was entered in this case on August 31, 2015. ECF No. 26. Post-
judgment proceedings continue. The unnecegsanimplex and protracted proceedings are
primarily assignable to Defendants’ bad faphactice. Plaintiffs mton for sanctions has
already been granted. The monetary amounthef award will be finalized in this order.
Additional punitive sanctions will also be leviadainst Defendants amefendants’ counsel for
the reasons stated below. The factual preditatthe motion for sanctions will be summarized
here.

.

On October 15, 2014, Plaintiff Craig Lundsti#dd this action aginst Defendants JRV
Holdings, LLC, (“JRV”) and Roosen Varchetti @livier, PLLC (“Roosen”). ECF No 1. In his
complaint, Lundsted alleged that JRV Holding&C, purchased the debt Lundsted originally
owed to U.S. Bank and ultimately obtained a judgment against Lundsted in Michigan’s 81st
District Court for $11,548.68 on January 29, 203 Request and Order to Seize Property,

ECF No. 48, Ex. A. Lundsted further alleged tBatfendants violated ¢hFair Debt Collection
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Practices Act (“FDPCA”) and the Truth ibending Act (“TILA”) by misrepresenting the
“character, status, or legal amount of the DeBbinpl. at 4. On April 24, 2015, Lundsted filed a
notice that he had accepted Defendants’ offguddgment in this case. ECF No. 22. The parties
agreed that Lundsted was entitled to a judgnoéi$tl,000.00 in statutory damages, exclusive of
reasonable attorney fees and colstsDefendants’ offer of judgment provided for “judgment to
be entered against [the Defendants] and worfadf Plaintiff in tre amount of $1000, plus a
reasonable attorney fee, costs amdrests, if any, to be deterreuh by the court. This offer is
made without regard to and does not impact JRigtsts to set-off the judgent it holds against
Plaintiff.” Id. On April 24, 2015, Lundsted filed a notice of acceptance of Defendants’ offer of
judgment in the FDCPA case. ECF No. 24. August 31, 2015, the Court entered a consent
judgment of $1,000.00 in favor of Lundsted, not irthg attorney feesnterpreting the setoff
language as providing that the judgmh was not meant to enlarge or diminish JRV’s right to set
off under existing law and thus unnecessary to the judgment. ECF No. 26. That consent
judgment provided that a motion for attorney fees and a bill of costs was to be furnished by
Plaintiff within twenty-one days of judgmenrtut did not include theet off language quoted
above.

On September 1, 2015, Defendants filednation to vacate the consent judgment,
arguing that because the consent judgmenindidinclude the language extending the right of
setoff to the prospective recovery of attornegsfén addition to thgudgment, Defendants had
not agreed to its terms. ECF No. 27. Onvdlmber 30, 2015, the padieattended a status
conference with the Court. ECFON35. At the conference, the past agreed that the right of
setoff applied to the amount tife $1,000 judgment but disputed etther the attory fees that

Plaintiff was entitled to recoveunder the FDCPA could be seff against Defendants’ state



court judgment. Accordingly, the gees furnished briefing on &t issue. On April 27, 2016, the
Court issued an opinion whiclorfirmed that the state coutddgment could be set off against
the $1,000.00 statutory judgment, Imatt against the attorney feawarded in the FDCPA case.
ECF No. 47. The Court further found that fBedants should “compensate Plaintiff Craig
Lundsted $11,663.63 for costs and fees incurred” in the lchse.15.

In concluding that Lundstedawvard of reasonable attorney$ewas not subject to set off
against Defendants’ state court judgment, tberCmentioned severaadtors. The Court noted
that “[u]nlike set off of the statory penalty, allowing set off oft@rney fees would chill future
FDCPA actions and discourage atteys from taking FDCPA casedd. at 7. In support, the
Court discussed the hypothetical scenario wténe setoff would swallow the FDCPA award
and leave the FDCPA plaintiff's attorney wotlt any compensation for reaching a successful
result.” The Court further emphasized that, unidiezhigan law, attorneys obtain a lien against
the proceeds of a judgment when the attorneytaned, and that the attaw lien in this case
would have priority ogr the offset claimld. at 8. Finally, the Court dcussed the relevance of
the fact that Lundsted drhis attorney had a cangency fee arrangement:

A contingency fee agreement does tmeadegree favor setoff because a portion

of the attorney’s fees obtained (pgshaa good majority) will remain with

Lundsted. But this alone is insufficientagercome the other three factors that do

not favor offset. Further, to the extebtindsted retains any portion of the fee

award, it is money in his ggession that he will appto his expenses, including

debt expenses. While thissult does border on the very problem that setoff seeks

to avoid (A paying B for B to pay A), g#f remains an equitable remedy and the
equities favor not allowing setoff to apply to attorney’s fees.

A.

On August 11, 2016, Lundsted filed a motion $anctions alleging that Defendants had

purposefully disregarded the Ctarorder prohibiting set off of the attorney fees. ECF No. 47.
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On October 19, 2016, the Court held a hearinghenmotion for sanctions. That hearing was
continued on November 9, 2016. On Octob@r 2016, Mr. and Mrs. Lundsted both testified
about the events in questioQct. 19 Hearing Tr., ECF No. 53pparently, the day after the
order determining setoff rights and granting attyrfees was issued, Defendant Roosen secured
an Order to Seize Property (tvaf execution) from the 81st District Court. Defendant Roosen
also secured a cashiers check made ljayw Lundsted for $11,663.63, the amount of the
attorney fees which this Court ordered to belpdhen Defendant Roosen arranged for two court
officers from Scott Hope's business tawvel to Lundsted’shome on May 19, 2016. Mrs.
Lundsted testified that a court officentaher doorbell on the morning in questitoh.at 32. The
man, later identified as Scott Hope, told Mtaundsted that he had a court order to seize
property.ld. Mrs. Lundsted told the officers thaer husband was golfing and would be home
later in the dayld. at 33.

Mr. Lundsted testified that siwife called him while he vgagolfing and informed him of
Mr. Hope’s visit.l1d. at 13. After Mr. Lundsted finished shiround of golf, he returned home.
Several hours later, Mr. Hope arrivdd. at 14. Another individuallater identified as Chris
Lackney, was also present, but.NMundsted testified thdte never interactedith Mr. Lackney.
Id. at 15. Mr. Lundsted testified thitr. Hope informed him that h&as entitled to the check for
$11,663.63, which Mr. Lundsted was unaward @fMr. Hope also told MrLundsted that if he
endorsed the check over satisfaction of the state courdgment, the debt would be canceled.
Id. at 16. Mr. Lundsted testified that Mr. Hopepresented that, if Mr. Lundsted did not sign
over the check, Mr. Hope would seize Murdsted’s property, inatling his vehicledd. at 15—
17. Mr. Lundsted endorsed the chePBlaintiff's counsel learned dhe events when he emailed

Roosen explaining that “the deadline for apegd has come and gone, so please let us know



when we can expect payment or if you need kagystical information from us to wrap this
matter up.” Email Correspondence, ECF No. 48, EXd€was informed the next day that “[a]s
per the court order, your client wpaid the amount ordered directlyd.

Mr. Lundsted repeatedly asssitat the hearing that he was “scared senseless” by the
encounter and did not understatite significance of the checkd. at 18-19; 23-25. Mr.
Lundsted also testified that Mr. Hope was weagian outfit that resabled a uniform, including
a state of Michigan patchd. at 20. Mrs. Lundsted’s accousubstantially corroborates her
husband’s version of events.

On November 9, 2016, Mr. Hope testified abih@ events in question. He explained that
the encounter with Mr. and Mrs. Lundsted seemed friendly anatowinentational for the most
part. Mr. Hope acknowledged that he mentiotiesl check as a way for Mr. Lundsted to avoid
seizure of any other property. He also acknowledged that he told Mr. Lundsted that he would
seize property to collect the judgnméihe did not endorse the check.

B.

The Court granted Lundsted’s motion for samts and directed Lundsted’s counsel to
file an affidavit listing the costs incurred bringing the motion. Lundstéxi counsel filed that
affidavit.

Defendants argued that no fees should be @adarDefendants’ argumisnwere frivolous and
rejected by the Court. ECF No. 58. But the Caurd sponte determined that review of the fee
agreement was necessary to determine dtheunt of funds counsel was deprived ol at 9.

In the order, the Court concluded that thwlt@mount of funds propg sought by Plaintiff
came to $20,376.63, but declined to erste order directing paymenf that amount until after

the fee agreement was provided.



On May 17, 2017, Plaintiff's counsel submitted the fee agreement. ECF No. 62. The
agreement includes two relevant provisions:

3. We will not charge you for AttorneyFees. Attorneys will prosecute Client’s

claim under statutory and/or common laheories that may allow Client to

recover Attorneys’ fees from the defendaf the claim is successful. For each

settlement, arbitration award or verdiétitorneys shall receive compensation

calculated according to the number of fwspent on the case at the attorney and
paralegal rates set forth below (the diteonal lodestar method”). The firm’s

billing rates are as listed fiexhibit A,” attached hereto.

4. As an alternative, Attorneys may elect compensation based upon forty percent

of the Gross Fund obtained from any aleéendant. “Gross Fund” shall mean the

total amount of money that recovered from anyne defendant, including

damages, fees, costs and the amourdnyf waiver (or partial waiver) of any

alleged financial obligation underlying Client’s claims.

Fee Agreement at 1, ECF No. 62.

The Court’s order did not direct Defendantdile a response to the fee agreement, but
Defendants elected to do so anyway. As explabeddw, the arguments raised in that response
brief are also frivolous.

.
A.

In its most recent (and unsolicited) briBfefendants contend that the fee agreement is
unenforceable because it violates the Michidgrules of Professional Conduct, specifically
MRPC 1.5, 1.7(b), and 1.8(j). Defemda have not advanced any good faith argument that any of
those provisions are violated by the agreement.

Michigan Rule of Professional Conduct (b prohibits “clearly excessive” fees, while
Rule 1.5(c) requires “contingent-feagreement[s]” to be in writindNeither provisia is violated

here. Suits alleging violations of the Fair D&kxllection Practices Act, like this one, almost

always involve small judgments and comparatiatge attorney fee recoveries. That dynamic



is accepted (and even intendet rule of proportionality vould make it difficult, if not
impossible, for individuals with meritorious . claims but relatively small potential damages to
obtain redress from the courtbunty of Riverside v. Rivera, 477 U.S. 561, 578 (1986%ce

also Mann v. Acclaim Financial Services, Inc., 348 F. Supp. 2d 923, 927 (S.D. Ohio 2004) (“A
reasonable fee is one that is adequate tachkttompetent counsel, but which does not produce a
windfall to the attorney.”). The Court has aligarejected Defendant’'s argument that the fees
which Plaintiff's counsekeeks are unreasonabfiee April 12, 2017, Op. & Order at 10, ECF
No. 58.

Likewise, the fee agreement clearly provides, in writing, the means by which the fee is
calculated. The fee agreement does provide amattee means of calculating attorney fees, but
the method to be used will almost always bsilgaliscernable at the time the agreement is
entered into. If the cause of action is premised statute that limits damages (like the Fair Debt
Collection Practices Act), then the contingdeé will be based on the traditional lodestar
method. If the amount of recoveiy not limited (or lodestar recomeis inapplicale), then the
40% contingency arrangement would govern. Andstnmaportantly, the $tte Bar of Michigan
has issued a formal opinion which confirms thatangements like the one here are not per se
improper. See  RI-6 Formal Opinion, http www.michbar.org/opinions/ethics/
numbered_opinions?O0piniddE876&Type=6&Index=.

Michigan Rule of Profesional Conduct 1.7(b) providesath“[a] lawyer shall not
represent a client if the represdita of that client may be matatiy limited . . . by the lawyer’s
own interests.” Rule 1.8(j) prohibits a lawyer fraoquiring “a proprietary interest in the cause
of action” except the lawyer may “contract with a cliefdr a reasonable contingent fee in a civil

case.”ld. at Rule 1.8(j)(2). Defendants argue thla¢ fee arrangement creates a conflict of



interest because the “lawyer’s ‘own interestthat it collects the full award under {3, but the
client’s interest clearly lies ioollecting at least some of the feeard.” Def. Resp. Br. at 2, ECF
No. 63. This argument is nonsensical. A client always have an interest in obtaining more
money than less, but an attorngges not cheat his or her citeby recovering an attorney fee
payment and not providing a portido the client. The fee arrangent here clearly sets out, at
the beginning of the representation, how the attigmfees will be paid. The Michigan Rules of
Professional Conduct expressly permit contingiests in civil cases, and the State Bar of
Michigan has specifically approved simultaneoustlisetent of the merits and the attorney fee.”
See C-235 Formal Opinion,
http://www.michbar.org/opinions/ethics/nbered_opinions?OpinionID=26&Type=6&Index=F.
The Rules of Professional Conduct and thateStBar's Formal Opions establish the
unremarkable fact that a lawyer dagot have a conflict ahterest with his oher client simply
because the lawyer is seeking an award of atofaes or is proceeding on a contingency fee
arrangement.

Finally, Defendants argue that “virtually all of the litigation was incurred in order to
increase counsel’s proprietary interén the case, without regard to any benefit or . . . cost to Mr.
Lundsted.” Def. Resp. Br. at 2. Thathtement is manifestly incest. Judgment in this case was
entered on August 31, 2015, (nearly two years agad)oayment of attorney fees was ordered on
December 4, 2015. Plaintiff's counsel has been depof¢iae fees to which they are entitled for
over a year and a half becausdddelants have sought at every steglelay and frustrate their
collection of those fees. Defendanéssertion that Plaintiff's counsisl at fault for attempting to
recover his rightful feedespite Defendants’ attempts to avoid payment of those fees is without

merit.



In short, Defendants have not identified aghority to support the argument that the fee
agreement is invalid and unenéeable. Under the provision efeby Plaintiff's counsel has
sought attorney fees, he is entitled to 106%4he lodestar amount. The Court has already
determined that amount and found that Plairddgtinsel's request is reasonable. Accordingly,
Defendants will be directed to pay $20,376.63 directly to Plaintiff's counsel.

B.

Given the background of this case, leser, compensatory sanctions alone are
insufficient. District courts have the inhergydwer to award sanctions when parties act in bad
faith. Chambers v. NASCO, Inc., 501 U.S. 32, 45 (1991). That powsrderived from the court’s
“equitable power to control the lgants before it and to guarantie integrity of the court and
its proceedings.First Bank of Marietta v. Hartford Underwriters Ins. Co., 307 F.3d 501, 512
(6th Cir. 2002). Specifically, federal courtsegustified in imposing sanctions when a party
attempts to avoid satisfying binding judgment in bad faithn re John Richards Homes Bldg.

Co., L.L.C., 404 B.R. 220, 227 (E.D. Mich. 200%ee also John Akridge Co. v. Travelers
Companies, 944 F. Supp. 33, 34 (D.D.C. 1996) (sanctionirgjrpiffs because they filed the suit
in bad faith and in an attempt to “impropedircumvent the Court’s ting in their previous
case”). Bad faith is established when an a#igrielays or disrupts litigation or hampers
enforcement of a court ordetutto v. Finney, 437 U.S. 678, 689 n.14 (1978he district court’s
inherent power to sanction can be diegcagainst both attorneys and partialley v. Methodist
Healthcare, 517 F.3d 911, 920 (6th Cir. 2008).

Viewed as a whole, Defendants’ actiongndastrate a pattern of obstructive, bad faith
behavior. This is a case that began almostettyears ago, with allegations that Defendants

engaged in unlawful debt collection practicAsconsent judgment was reached, but Defendants



attempted to premise the consent judgment on a tagéet off the attornefees award against a
separate state court judgmehat Defendants held againBtaintiff. The Court rejected that
argument, finding that “allowing set off of attorrg¢yees would chill future FDCPA actions and
discourage attorneys from tak FDCPA cases.” April 272016, Op. & Order at 7. More
specifically, “offset is . . . patently unfair wheiit would effectively fore attorneys to satisfy
the debts of their clients.Td. (quotingBrown v. Mandarich Law Grp., LLP, No. 13-CV-04703,
2014 WL 2860631 at *3 (N.D. Cal. June 23, 201&)pally, the Court explaied that Plaintiff's
attorneys had a prioritized attorniesn against the attorney fees awdd.at 8.

Despite that clear language, Defendants contrived a scenario where their agent presented
Lundsted with the check for attorney fees but pressured him to sign over that check back to
Defendants, purposefully avoidirapny communication with Plaiff’'s counsel. For all intents
and purposes, Defendants achieved exactly whatCourt concluded they should not: they
convinced Lundsted to use the attorney faesrd, meant for counsel, to pay off the JRV
judgment against Lundsted personally.

Having been entirely deprived of theieels, Plaintiff’'s counsebrought a motion for
sanctions, which the Court granted. December 2, 2016, Op. & Order. The Court directed
Plaintiff's counsel to file an affidavit explaing the costs and fees incurred in bringing the
motion. After Plaintiff's counsetlid so, Defendants filed a bfiepposing their request for fees.
Defendants argued that PlaintifEteunsel should not receive recompense for time spent briefing
issues which the Court did nekpressly base its order gtamg sanctions on. Supreme Court
precedent makes that argument untenaBde.Hensley v. Eckerhart, 461 U.S. 424, 434-35
(1983); April 12, 2017, Op. & @er at 6-7. Defendants alsargued that, because the

contingency fee agreement had not been disdpsanctions should not be imposed. The Court
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rejected Defendants’ argumentding that Plaintiff's counsel didot need to strictly comply
with Michigan procedures for colteng on an attorney lien, bdtirected Plainff’'s counsel to
submit the fee agreement for a sgp@ reason: to ensure thihe amount of sanctions imposed
would not produce a windfall foPlaintiff's counsel. When thatee agreement was filed,
Defendants filed yet another unsolicited brief amguhat the agreement could not be enforced.
As explained above, the fee agreement cleadynplies with Plainff’'s counsel's ethical
obligations. Given the plain text of the Mighn Rules of Profssional Conduct and the
clarifying formal opinions by the Michigan StaBar, Defendants’ arguments to the contrary
were frivolous.

Considered in context, Defendantsbunsel has exceededethbounds of zealous
advocacy. Rather, Defendants’ conduct constituted a transparent effort to circumvent the plain
language of the Court’s April 22016, opinion and order. Eveneaf being sanctioned for their
disregard of the Court’'s order, Defendanbsiefing and arguments seem more designed to
“cause unnecessary delay” and “needlessly incrimseost of litigation” rither than to advance
nonfrivolous legal arguments. Fed. R. Civ. Pro. 11()@3.the Court explained in the April 27,
2016, opinion and order, allowing offset oftaaney fees in the FDCPA context would
discourage competent attorneys from acceptingetltases. That disincentive exists both when
attorneys are compelled to satisfy their client's debts and when attorneys must engage in
contentious, protracted litigation to obtain tHeles. Were defendants in FDCPA cases permitted
to delay payment of attorney feawards by a year and a half,azurred in this case, without

consequence, “future FDCPA actions” woblel chilled. April 27, 2016, Op. & Order at 7.

! Although Defendants’ briefing has likely violated Rule 11, Defendants have not been specifically directed to show
cause why Rule 11 has not been violafg. Rule 11(c)(3). For that reason, the sanctions will be premised on the
Court’'s inherent, equitable power to impose sanctions, described above. Given the lengthy litigation in this case
regarding whether sanctions pursuant to that power are appropriate, no further notice is necessary.
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The Court’'s previous orders which fourtdat Plaintiffs counsl was entitled to
compensatory sanctions for the time spent cotlg the attorneyees award have proved
insufficient to deter Defendants’ bad faithhbeior. Punitive sanctions are thus necesSary.
Because the bad faith behavior is equally traleeto Defendants and Defendants’ counsel, they
will be jointly and severally responsible fpaying Plaintiff's counsel an additional $3,000 in
punitive sanctions.

[l

Accordingly, it is ORDERED that Defendants ar®IRECTED to pay $20,376.63
directly to Plaintiff's counsedn or before July 28, 2017.

It is further ORDERED that Defendants and Bndants’ counsel arBIRECTED to

jointly and severally pa$3,000 directly to Plaintiff's counsebn or before July 28, 2017.

Dated:July 19,2017 s/Thomas. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was smrved
upon each attorney or party of rectrerein by electronic means or fir
class U.S. mail on July 19, 2017.

s/Kelly Winslow
KELLY WINSLOW, CaseManager

2 Further, additional sanctiomse necessary because Plaintiff’s counselfaaed to file another brief defending its

fee agreement. Plaintiff’'s counsel would be entitled to compensation for the time spent preparing that brief. Rather
than directing Plaintiff's counsel to disclose the amount of time spent (and thus likely triggesthgraound of
frivolous challenges by Defendant), punitive sanctions will be imposed.
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