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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
R. L. ROSS,
Plaintiff, CaseNo. 14-cv-14122
v Honorabl&@homasL. Ludington
DONALD BACHAND, et al.,

Defendants.

/

ORDER OVERRULING OBJECTIONS, DENYING MOTION TO VACATE
AND DENYING MOTION FOR PROTECTIVE ORDER

l.

Plaintiff Rhonda L. Ross, appearipgo se, initiated this matter by filing a complaint on
October 27, 2014. ECF No. 1. Ross then fidedamended complaint on February 2, 2015,
claiming that Defendant Saginavalley State University (“SVSU”) and more than thirty named
individuals associated with SVSUolated a plethora of herderal and state law rights when
they denied her tenure and terminated hepleyment. ECF No. 23. In response, SVSU and
some of the named defendants (the “SVSU Beédmts”) filed a motion to dismiss several of
Ross’s claims on February 20, 2015. ECF 8. That motion was granted on April 20, 2015.
ECF No. 51. The remaining defendants then filed a motion to dismiss several of Ross’s
remaining claims on June 5, 2015, which was granted in part on August 5, 2015. ECF Nos, 60,

69.
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While this was occurring, the parties begamducting discovery. Odune 3, the SVSU
Defendants served their first interrogatoriesl dinst request for production of documents to
Ross. ECF No. 78 Ex. A. The requests sougiibrmation regardig (1) Health care
professionals Ross had visited with duringg tRall 2011 semester; (2) every health care
professional Ross had visited iretpast 10 years; (3) Ross’s side employment activities while
employed at SVSU; (4) Ross’s employment higtsince leaving SVSU; (5) Ross’s efforts to
find employment since leaving SVSU; (6) Rogsability to work since leaving SVSU; and (7)
the amount of alleged damages Ross sufferedesudt of the SVSU Cfendant’s conduct. The
requests also asked Ross to produce (1) documaated to her effortto obtain employment
since leaving SVSU; (2) notesr memoranda related to the allegations in her amended
complaint; (3) documents, photos, or recordimgkting to the allegations in her amended
complaint; (4) documents relied on to answeritiberrogatories; (5) tax returns from 2010 to the
present; (6) Ross’s most recent pay stub fitwn current employment; (7) any employment
contracts entered into sincexleng SVSU; (8) documents regarg Ross’s outside employment
activities while employed as SVSU; and (9) Rogs'sfessional Practices Committee file as it
existed April 5, 20131d. Ross neither objected nor respontiethe discovery requests.

i

On June 8 2015, Ross served the SVBefendants with her Rule 26(a)(1)(A)
disclosures. ECF No. 78 Ex. C. tlmose disclosures, Plaintiff idéfired 474 individuals likely to
have discoverable information, including 16tidlty and staff members and 307 unidentified
students.ld. On July 1, 2015 the SVSU Defendants ddRess to supplement her disclosures to
provide more specific inforation including the names &ie 307 unidentified studentkd. at

Ex. D. Ross responded that same day, inforrttiegSVSU Defendants that she would work to



narrow down the lists, and thslhe was “guessing | can get tlaedlty names to you next week
and the student names the following weeld” Ross never followed up with the SVSU
Defendants, nor did she objdottheir request.
i

On June 12, 2015 the SVSU Defendants &ods a blank medical authorization form,
seeking to discover Ross’s medical recordsspamt to Ross’s assertion of noneconomic
damages, including emotional distredd. at Ex. B. Ross did notspond to the request, so on
July 1, 2015 the SVSU Defendants requested an update as to the authorizdtiah&x. 5. In
response, Ross stated that she would netgmeng the form because it was far too brdddShe
argued that she had evidence of her disabilitythat she did not think it appropriate to allow
Defendants access to her unrelated health informdtionThe SVSU Defendants replied that
Ross’s medical records were relavavith regard to two issues in the case: (1) whether Ross has
a disability under the ADA, MPWDCR, and Réhact; and (2) Ross’s request for noneconomic
damages, including emotional distreskd. That same day, July 1, 2015, Ross informed the
SVSU Defendants that she woukl/iew their arguments andtgeack with you next weekId.

On July 14, 2015 the SVSU Defendaméquested an update from Rodd. at Ex. G.
Ross responded that she had h#éeand had not yet reviewed tlease law, but would do so that
week.ld. The SVSU Defendants again followedwiph Ross on July 2, 2015, who responded
that she was still ill and had been unable to detephat review or finish the interrogatoriég.
at Ex. H.

Iv.
On July 6, 2015 the SVSU Defendandsrved Ross with a second request for

interrogatories, seeking information regardifig 473 individuals named in Plaintiff's Rule



26(a)(1)(A) disclosuresnal exhibits Ross expected to offer at trlal. at Ex. F. Ross did not
respond or object to the request.
B.

On August 19, 2015, the SVSU Defendants iesdaRoss to request a status update
regarding all outstanding discovery requekisat Ex. . Ross again told the SVSU Defendants
that she was ill but would hopefully keble to respond in a week or dd. The SVSU
Defendants followed up with Ross onudust 27, 2015, and again on September 1, 2015,
expressing concern with the lack of discoverggress. Ross once again responded that she had
been ill and also claimed that she had Haesy with the start of the new semester.

C.

The Court issued its scheduling order September 14, 2015, which requires discovery
to be completed by April 1, 2016. ECF No. 71.eTBVSU Defendants soughdditional updates
from Plaintiff on September 15, 2015, September 22, 2015, and October 22,18046Ex. J.
Because the SVSU Defendants had not recahedequested discovery by the October 30, 2015
deadline, the SVSU Defendants filed the curmaation to compel discovery and for costs on
November 5, 2015. ECF No. 72. Ross did not file a response to the motion.

Magistrate Judge Patricie Morris held a hearing on ¢hSVSU Defendants’ motion to
compel on December 3, 2015. At the heariRgss acknowledged that despite her alleged
illness she had been working as a collegegasdr teaching classes twice a week. Tr. 20, ECF
No. 79. The Magistrate Judgeus found that, because Ross was disabled to the point of
being unable to work full-time as a collegeof@ssor, she had not shown good cause for her
failure to provide discovery for a period of six-months. The Magistrate Judge also found the

discovery requests non-privilegaglevant, and proportional toegmeeds of the case under the



new Rule 26. Tr. 27-30. She also found thguests for medical records proper in light of
Plaintiff’'s claims for non-economic damagesd disability. Tr. 30. Té Magistrate Judge
therefore found sanctions againstsR@ppropriate in the form of reasonable expenses caused by
her failure to respond under Federaldrof Civil Procedure 37(d)(3).

On December 3, 2015, the Magistrate Judge issued an order granting the SVSU
Defendants’ motion to compehd awarding sanctions. ECF No. 76. Ross objected to that order
on December 22, 2015. ECF No. 77. In that sGhmg Ross moved to vacate the Magistrate
Judge’s order and sought a protective ortkkr. Ross does not rais@yaspecific objections to
the Magistrate Judge’s order. Instead, she argues dgrired she was todl to respond to the
discovery requests, that she hasamy rights to her medical reca@nd tax returns, and that the
Magistrate Judge’s order ifcilitating Defendants’ ongoingliscrimination and retaliation
against her.

.

The decision and order of a non-dispositive motion by a magistrate judge will be upheld
unless it is clearly erroneous oontrary to law. 28 U.S.C8 636(b)(1)(A); Fed. R. Civ. P.
72(a); Massey v. City of Ferndale, 7 F.3d 506, 509 (6th Cir. 1993)A district judge shall
consider such objections and nrapdify or set aside any portion of the magistrate judge’s order
found to be clearly erroneous or contrary to ldved. R. Civ. P. 72(a). “The ‘clearly erroneous’
standard applies only to the magistrate jusigactual findings; his legal conclusions are
reviewed under the plenafcontrary to law’ standard . . . Therefore, [the reviewing court]
must exercise independent judgment with respetiidanagistrate judge’s conclusions of law.”
Haworth, Inc. v. Herman Miller, Inc., 162 F.R.D. 289, 291 (W.D. Mich. 1995) (citi@andee v.

Glaser, 785 F. Supp. 684, 686 (S.D. Ohio 1992)). “Awmeris contrary tdaw when it fails to



apply or misapplies relevant statutease law, or rules of procedure Mattox v. Edelman, 2014
WL 4829583, at *2 (E.D. Mich. Sept. 29, 2014) (quotirayd Motor Co. v. United Sates, 2009
WL 2922875, at *1 (E.D. Mich. Sept. 9, 2009)).

A.

Under Rule 37(a)(1) a party may move &r order compelling discovery. Specifically
under Rule 37(a)(3)(B), a party seeking discgvaay move for an order compelling discovery
when a party fails to answer an interroggtsubmitted under Rule 33 or fails to produce
documents or permit an inspection requested under Rule 34.

If a party fails to serve answers to interrtmgees or respond to a request for inspection,
then a court may order sanctions if “a party... fadsserve its answers, objections or written
response.” Rule 37(d)(1)(A)(ii). A party is nexcused from such a failure “on the ground that
the discovery sought was objectibig unless the party failing to act has a pending motion for a
protective order under Rule 26(cRule 37(d)(2). If a court gnts such a motion, “the court
must require the party failing to act, the attorney advising that party, or both to pay the
reasonable expenses, including attorney’s,feassed by the failure, unless the failure was
substantially justified or other circumstanceskman award of expensasjust.” Rule 37(d)(3)
(emphasis added).

If a party fails to supplenmt an earlier response, provide information or identify
witnesses as required by Rule 26(a) or (e), Hfear an opportunity tbe heard, the court may
order “payment of the reasonabéxpenses, including attorneyfees, caused by the failure.”

Rule 37(c)(1).



Here, Ross failed to respond to discovery esfisl for over six-months. Ross’s claims
that she was ill for the entire six-month periodra substantiallyustify her failure to respond
where she herself admits that she continued tk vitdl-time as a professor. Tr. 20. She also
cannot argue that the discovery was objectdmasince Ross did not have a motion for a
protective order pending at the time of the SVI3&fendant’s motion athe Magistrate Judge’s
ruling. Rule 37(d)(2).

Ross’s objection that she has a constitutionabpy interest in her medical records and
tax returns is also without merit. As explaingy the Magistrate JudgRoss herself has placed
her medical records at issue in this case bygfiilmims for emotional distress damages. As long
as Ross seeks such non-economic damaBess’'s medical records are relevant and
discoverable. Moreover, because Ross did ietaihhy motion for protective order as to her
medical records or tax returns, she is preduidem now arguing thahe discovery sought was
objectionable. Rule 37(d)(2).

The Magistrate Judge’s order does not ctutstidiscrimination agnst Ross. Ross had
over six months to respond to Defendant’s discpvequests and failed to do so, even while she
continued to work as a college professor. néted by the Magistrataudge, if Ross needed an
extension, then she needed to request one before the deadline passed. Tr. 24 Similarly, if Ross
thought Defendants’ discovery rexpis were too broad or burd®me, or sought privileged
information, then she needed to file a motiondqprotective order before the deadline passed.
Id. Finally, as noted by the Magistrate JudgeRdfss is unable to manage her case then she
should retain an attorney to represent her.

Finally, the award of expenses under Rule 3J3[ds not unjust. The SVSU Defendants

provided Ross with ample time to respond tortligscovery requests and gave her advanced



notice that they would be filing a motion tmmpel discovery. Bectae Ross’s unwarranted
inaction led to the SVSU Defendants’ increaseiddtion expenses, it isot unjust to require
Ross to bear those expenses.

Because the Magistrate Judge’s order grgntie SVSU Defendants’ motion to compel
and awarding sanctions was neither clearly ewasaor contrary to lawRoss’s objections will
be overruled. Her motion to vacate and hetiomofor a protective order will be denied.

[,

Accordingly, it sSORDERED that Ross’s objections, ECF No. 77 @ERRULED.

It is further ORDERED that Ross’s motion to vacate the Magistrate Judge’s order
granting the SVSU Defendants’ motion tongmel and awarding sanctions, ECF No. 77, is
DENIED.

It is further ORDERED that Ross’s motion for a pesttive order, ECF No. 77, is
DENIED.

s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

Dated: January 12, 2016

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjed
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on January 12, 2016.

s/Michael A. Sian
MICHAEL A. SIAN, CaseManager




