Wildfire Credit Union v. Fiserv, Inc. Doc. 54

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
WILDFIRE CREDIT UNION,
Plaintiff/Counter-Defendant, CaseNo. 14-cv-14359

V. Honorabl@homasL. Ludington

FISERV, INC., a/k/a FISERV SOLUTIONS,
INC.,

Defendant/Counter-Plaintiff,
OPEN SOLUTIONS, LLC,
Counter-Plaintiff.

/

OPINION AND ORDER DENYING PLAINTIFF'S MOTION FOR
JUDGMENT ON THE PLEADINGS

Plaintiff Wildfire Credit Union filed a fre-count complaint against Defendant Fiserv,
Inc. on November 13, 2014. ECF No. 1. Wildfiresmplaint seeks a declaratory judgment in
Count | and alleges in Counts II-It¥iat Fiserv committed variodsrts related tanon-contractual
representations that Fiserv did not fulfill. In Count V, Wildfirkegés breach of contract. Fiserv
moved to dismiss Counts I-19¥f Wildfire’'s complaint. SeePartial Mot. Dismiss, ECF No. 9.
That motion was granted in part on August 2015 and Counts |-V of Wildfire’s complaint
were dismissed with prejudiceud. 10, 2015 Op. & Order, ECF No. 37.

The same day that Fiserv filed its motion to dismiss, it also filed a counterclaim against
Wildfire. SeeCounterclaim, ECF No. 10. On SeptemB6, 2015, Fiserv obtained permission to
amend its counterclaim to include Open SohdioLLC, as a counter-plaintiff against Counter-

Defendant Wildfire. The amended counterclaatteges that Wildfire breached the Master
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Agreement between the parti€See Am. Counterclaim, ECF No. 44t further alleges that
Wildfire is now liable to Counter-Plaintiffs Fiseand Open Solutions for early termination fees
in the form of accelerated maintenance fees weat accrued during ¢hoperative term of the
Master Agreement.

Wildfire timely answered the amended counterclaim on October 20, 2015. See Answer to
Counterclaim, ECF No. 45. It then moved fadgment on the pleadings pursuant to Federal
Rule of Civil Procedure 12(c). Sé&d.’s Mot. J., ECF No. 46. Hrgues that Fiserv's claims in
the Amended Counterclaim that arise undee DNA Software Schedule to the Master
Agreement should be dismissed because Fiserotia party to the DNA Software Schedule and
thus lacks standing to enforce it. Similarly, it argues that Open Solutions’ claims in the Amended
Counterclaim that arise underettMaster Agreement itself shdube dismissed because Open
Solutions is not a party to the Master Agreetmamd thus lacks standing to enforce it. Next,
Wildfire seeks dismissal of Counter-Plaintifidaims for accelerated maintenance fees because
the condition precedent to Wildfire paying thosed never occurred aralternatively, Counter-
Plaintiffs breached the Master Agreement, religwVildfire of any obligation to pay the fees.

l.

Wildfire is a Michigan-based credit unioniqeipally located inSaginaw, Michigan.
Fiserv is a Wisconsin corporati headquartered in Brookfield, ¥¢onsin. It “is a global leader
in financial services techrmmjy, providing, among other thingaccount processing systems,
electronic payment processing, products and sesyiinternet and mobileanking systems and
related solutions to a wide wneaty of financial institutions,including credit unions.” Am.

Counterclaim T 2, ECF No. 42. Open Solutiona iBelaware limited liability company that is



headquartered in Glastonbury, Connecticut. It “is an ‘Affiliate’ of Fiserv as defined by the
parties’ Master Agreement.” Id. at § 3.
A.

In October of 2012, representatives fromiltfire and Fiserv first met to discuss a
potential change to Wildfire’s core processisgstem from softwar@rovided by Symitar to
solutions provided by Fiservld. at § 9. “A core system isdlbasic technology platform that a
financial institution uses to perform and deliver banking services to its customderBlie core
system marketed to Wildfire by Fiseand Open Solutions was named DNA.

B.

On July 18, 2013, the parties executed a “Ma&tggreement” that set forth the terms of
Wildfire’s transition to the core processingssm provided by CounteddMtiffs. The Master
Agreement contains a number of exhibits, sclejiappendices, and attachments all of which
constitute the entire Master fPggment. Under the Master Agreemh, Wildfire agreed to pay
certain licensing fees to Counter-Plaintiffs foe thse of the core processing system software.
Wildfire also agreed to pay maintenance fee€ounter-Plaintiffs fomaintenance services.

C.

Following the execution of the Master Agreement, “the parties began the implementation
and conversion process, duringiaihFiserv and Open Solutiotimined Wildfire on how to use
DNA and related programming tools, and the paugesd DNA in a testing mode in an effort to
customize its applications to Wilte’s unique institutional needsld. at | 14.

On September 11, 2014, Wildfire’s Presiderd @ief Executive Officer wrote to Fiserv
that Wildfire would be ending its conversiontbe DNA core system. Wildfire “demanded a full

refund of fees paid to Fiserv for DNA.” Id. §t15. The letter precedediMfire’s “live” date



with the DNA core system. The “live” date “mesathe actual date on which the processing of
[Wildfire]'s data in an actual production mod&s opposed to testing mode) using the Software
System first occurs or [redacted djtehichever occurs first.” DNA Software Schedule to the

Software Products Exhibit § 2(b), Ex. 1, Pl.’s Mot. J., ECF No. 46-2.

Wildfire wrote to Fiserv again on @ber 7, 2014 and demanded termination of the
Master Agreement. Wildfire alleged that Fisdreached the Mastékgreement “because the
conversion of Wildfire to DNA cannot succedifuoccur within thetimeline which Fiserv
promised, and in the manner which Fiseremised.” Am. Counterclaim § 16, ECF No. 42
(internal quotation marks omittedjiserv denied this allegation.

D.

Counter-Plaintiffs, believing Wildfire to b@ breach of the Master Agreement, sent an
invoice to Wildfire on November 19, 2014. The inm@ibilled Wildfire for maintenance fees that
accelerated under the Master Agreement followinigdfite’s breach. Wildfire did not pay the
invoice. Fiserv had also issued invoice to Wildfire in Octolreof 2014 “for Wildfire’s first
year of Maintenance Services for DNA.” Id. ft18. Wildfire also didnot pay that invoice.

Wildfire has made no payments to date.

1 The specific “live” date included in this portion of the DNA Software Schedule to the Software Products
Exhibit is redacted in the publicly avable Master Agreement. The Courstaccess to an unredacted copy of the
Master Agreement that was placed unsksil. The redaction has not yet been explained but the specific date is not
relevant to the current dispute.

-4 -



E.

The current dispute between the parties ine®lseven different praions of the Master
Agreement and its associated exhibits, schedafggendices, and attachments (however they are
characterizedj.Those provisions will be set obere for ease of reference.

Three of the relevant provisions are foundthe body of the Master Agreement itself
(that is, not in any attachment). The Mastgreement was directly executed between Fiserv
Solutions, Inc., and Wildfire Credit Union. Thesti of these relevant provisions is the preamble
to the Master Agreement:

MASTER AGREEMENT (‘Agreement’) dated as of July 18, 2013Effective

Date”) between Fiserv Solutions, Inc., a Wisconsin corporation with offices

located at 455 Winding Brook Drive, Glastonbury, CT 0603isgrv’), and

Wildfire Credit Union, a Michigan crediinion with offices located at 6640 Bay

Road, Saginaw, Ml 48604 Client”).

Master Agreement Preamble, Ex. 1, PI's MotELF No. 46-2 (emphasis in original). The next
relevant provision is the general agreemertbadeliverables in the Master Agreement between
Wildfire and Fiserv. The provision &s follows, in relevant part:

(a) General. Fiserv, itself and through its Affiliates (as defined herein), agrees to

provide to Client and Client agree® obtain from Fiserv, the services

(“Services) and products (Products’) (collectively “Deliverables’) described

in the attached Exhibits, subject to tharte set forth in this Agreement and in the

applicable Exhibit. Affiliate " means an entity #t controls, is controlled by, or is

under common control with a party, whereritrol” means the direct or indirect

ownership of more than 50% of the vigisecurities of sucéntity or party.

Master Agreement 8§ 1(ald (emphasis in original). The fiheelevant provision in the body of
the Master Agreement itself is the terminatioavygion. That section, in kevant part, provides:

() Either party may, upon written notice ttee other, terminate: (A) any Schedule

if the other party materially breachiés obligations under that Schedule or under
this Agreement with respect to that Sdtke; or (B) this Agreement if the other

2 The Master Agreement,ith all of its attachments, is included as an exhibit to Wildfire’s motion for

judgment on the pleadings. It is also attached to Wildfire’s complaint. Thus, it is part of the pleadings and may be
considered when deciaj Wildfire’s motion.
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party materially breaches its obligations with respect to the non-breaching party’s
information or other intellectual propertgnd the breaching party fails to cure
such material breach within 90 days feliag its receipt of witten notice stating,

with particularity and in reasonabletd#, the nature of the claimed breach.

(ii) If any invoice remains unpaid by Client 30 days after due other than portions
which are subject to a gooditfadispute pursuant to Sian 2(d) above, Fiserv
may, upon 30 days’ written notice to Clietgrminate: (A) the Schedule and/or
Client’'s access to and use of Deliverables to which the payment failure relates; or
(B) this Agreement if the unpaid amounts constitute a material portion of annual
charges due under this Agreement.

Master Agreement § 8(hiy.

Immediately following the body of the Mast Agreement is the “Software Products
Exhibit to Master Agreement.” Section 11 oktkxhibit concerns termination and provides in
pertinent part:

(a) The termination of the Agreementtars Exhibit or any individual Schedule
hereto shall automatically, and witholurther action by Fiserv, terminate and
extinguish the license(s) amted under the applicable Schedule and Fiserv's
obligation to provide Maintenance Serviseish respect to such Software. . . . In
addition, upon termination for any reasomest than Fiserv’'s uncured material
default pursuant to Section 8(b)(i) tie Agreement: (i) an amount equal to
[redacted] of all remaining Maintenanceds through the end of the then current
term of Maintenance Services shall be accelerated, and Client shall pay all such
accelerated fees to Fiserv pursuantth@ payment terms set forth in the
Agreement; and (ii) all credits, rebateiscounts, and incentives granted on all
Software and Maintenance Services shall be reimbursed to Fiserv, and any such
credits, rebates, discounts, and incesgiwill no longer be granted through the
remainder of the term for armpntinuing Mainteance Services.

Software Products Exhibit to Master Agreement § 11da),
The next document attached to the Masigreement is the “DNA Software Schedule to
the Software Products ExhibitThe first relevant portion of i document is its preamble:

This DNA Software Schedule (this “Schée”) is entered into by and between
Wildfire Credit Union (“Client”) and Open Solutions, LLC (“Open Solutions”),
an Affiliate of Fiserv, and is incorporatedto and made a part of that certain
Master Agreement (the “Agreement”) afaftware Products Exhibit to Master
Agreement by and between Client and Fiserv.



DNA Software Schedule to the Setire Products Exhibit Preambla&. The next portion
disputed by the parties is 8h)(i). Section 1 is the “Licens8ection” of the DNA Software
Schedule. Subsection (h)(i), in relevant part, sets forth “Additional License Terms” under the
DNA Software Schedule:

Section 11(a) of the Software Products Bxhshall not apply to any Software or
Third Party Software listed under this Sdhke. In the event Client fails to pay
the License Fees or fails to compWith the terms and conditions of the
Agreement, Software Products Exhibit oistBchedule related to the rights to use
and use restrictions of the Software or Third Party Software, the license to the
Software or Third Party Software liceed pursuant to this Schedule shall
terminate. In addition, upon termiian for any reason other than Open
Solutions’ uncured material default purstigm Section 8(b)(i) of the Agreement:
(A) an amount equal to [redacted] dif @maining Maintenace Fees through the
end of the then current term of Maingace Services shall be accelerated, and
Client shall pay all such acceleratege$ to Open Solutions pursuant to the
payment terms set forth in the Agreement. . . .

DNA Software Schedule to the SoftkeaProducts Exhibit 8 1(h)(1)d. The final relevant
provision of the DNA Software Schedule and th&érerAgreement as provided by Wildfire is
8 3. Subsections (a)&(lgovern the assessment of fees iaintenance services provided by
Fiserv. The subsections provide:

(a) Term. The initial term of Maintenance Services for Software and applicable
maintenance services for Third Partyftéare shall commence on the effective
date of this Schedule and continue foyears from the Live Production Date.
Notwithstanding Section 5(b) of the SoftwaProducts Exhibitafter the initial

term, Maintenance Services for Software and applicable maintenance services for
Third Party Software shall automaticatlgnew for successive [redacted] at Open
Solutions’ then current fees for allodules then licensed, unless either party
provides written notice of non-renewal teetbther party at least [redacted] prior

to expiration of tle then current term.

(b) Maintenance Fees. The Maintenanee For the Software licensed under this
Schedule is as set forth on Attachment fhie Schedule. The Maintenance Fee is
due and payable on the Livroduction Date on a pro rabesis for the year in
which the Live Production Date occurand thereafter every year on the
anniversary of théive Production Date.

DNA Software Schedule to the Safire Products Exhibit § 3(a)& (k.
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I.

Wildfire has moved for judgment on the piéags pursuant to Federal Rule of Civil
Procedure 12(c). “The standard of review &[motion for] judgment on the pleadings [under
rule 12(c)] is the same as that for a mottondismiss under Federal Rule of Civil Procedure
12(b)(6).” E.E.O.C. v. J.H. Routh Packing C@46 F.3d 850, 851 (6th Cir. 2001). This Court
may dismiss a pleading for “failure to state airal upon which relief can be granted.” Fed. R.
Civ. P. 12(b)(6). A pleading fail® state a claim if it does nobwtain allegations that support
recovery under any recognizable legal thedsghcroft v. Igbal 556 U.S. 662, 678 (2009). In
considering a Rule 12(b)(6) motion, the Coumstoues the pleading in the non-movant’s favor
and accepts the allegationsfatts therein as tru&ee Lambert v. Hartma®17 F.3d 433, 439
(6th Cir.2008). The pleader need not have jged “detailed factual allegations” to survive
dismissal, but the “obligation to provide thadgnds’ of his ‘entitle[ment] to relief’ requires
more than labels and conclusions, and a formuéitation of the elementsf a cause of action
will not do.” Bell Atlantic Corp. v. Twomb)y650 U.S. 544, 555 (2007). &ssence, the pleading
“must contain sufficient factual matter, acceptedtrag, to ‘state a claim to relief that is
plausible on its face.’Igbal, 556 U.S. at 678 (quotinbwombly 550 U.S. at 570).

I,

Wildfire makes two arguments in its tan for judgment on the pleadings. First, it
argues that Fiserv’s claims for Batermination fees or maintenance fees must be dismissed for
lack of standing and Open Solutions’ claims urtther Master Agreement must be dismissed for
lack of standing. Second, Wildé claims that Defendantsbanter-complaint does not state a
claim upon which relief may be granted because fikilds under no oblig#on to pay an early

termination fee or an accelerated maintenance fee.



A.

Wildfire’s first argument need not be ovedpalyzed. Wildfire claims that Fiserv cannot
enforce the DNA Software Schedule because it isarqmrty to that agreement. That agreement,
it asserts, is between it and Open Solutiars] only Open Solutions. On the latter point,
Wildfire is correct. But the language in tipeeamble to the DNA Software Schedule states
unequivocally:

This DNA Software Schedule (this “Sahde”) is entered into by and between

Wildfire Credit Union (“Client”) and Open Solutions, LLC (“Open Solutions”),

an Affiliate of Fiserv,and is incorporated into and ade a part of that certain

Master Agreement (the “Agreement”) ai®bftware Products Exhibit to Master
Agreement by and between Client and Fiserv

DNA Software Schedule Preambkex. 1, Pl.’'s Mot. J., ECF Nal6-2 (emphasis added). There
can be no reasonable argument, especially @tRihle 12 stage, that the Master Agreement
incorporates the DNA Softwar8chedule. It is further diffult to understand how Wildfire
argues that the DNA Software Schedule is notripated into the Master Agreement but at the
same time acknowledges that it knowingipd willingly entered into the DNA Software
Schedule.

The same can be said about Wildfire’s argument that Open Solutions is not an affiliate of
Fiserv. Wildfire attempts to disprove Open Solutions’ affiliate status by explaining that Open
Solutions is wholly owned by Harpoon Acgition, LLC, and that Harpoon Acquisition is

wholly owned by Fiserd.Thus, Wildfire concludes: not affites. Wildfire bolsters this logic by

¥ Wildfire, seemingly somewhat confused, argdleat Fiserv, Inc., the named Defendant is somehow

different from Fiserv Solutions, Inc. (Fiserv represetitat it is actually Fiserv Solutions, LLC), Wildfire's
counterparty in the Master Agement. In response to Wildfire’'s complaitiserv moved to dismiss and as part of
that motion Fiserv requested that Fiserv Solutions, Incsubstituted in for Fiserv, Inc., in the case’s caption. That
request was denied because thourt presumed that Wflce properly named the p it intended to sue and
because there was no evidenca fiserv, Inc., was not an affiliate as that term is defined by the Master Agreement.
Fiserv has not offered additional evidence of the relationship between Fiserv, Inc., and Fis@asSoha., or
renewed its request.
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citing to Delaware corporate law, which stricdgheres to the doctrine that the separateness of
distinct corporate entities is twe strictly respected and adhéte. That may be. But there is a
rather significant difference between being a separate corporate entity and an affiliate. The two
are not mutually exclusive. Wildfire doestmaffer any support for the novel proposition that
they are.

In any event, at the Rule 12 stage, evenghn the pleadings musie construed in the
light most favorable to the nameving party and all facts in éhnon-movants pleading must be
accepted as true. To that end, Fiserv and Cpantions plead that “Open Solutions is an
‘Affiliate’ of Fiserv as defined by the parties’ Master Agreement.” Defs.” Counter-Compl. { 3.
To the extent this is a legal conclusion theg¢d not be accepted, Wildfire has not provided any
authority to the contrary, as just explairsgra

Finally, and perhaps most importantlyetipreamble of the DNA Software Schedule,

which was signed by Wildfire provides:

Wildfire, for its part, in response to Fiserv's requestubstitute parties, opposed the request. It argued that
fraud or abuse of the corporate form, under Delaware ik, sufficient predicate fodisregarding distinctions
between related corporations:

The documents which Wildfire attached to its complaint demonstrate that Wildfire's course of
dealings was with Fiserv, Inc. With regardsWildfire’s fraud and misrepresentation claims,
Delaware law holds that the parent company, Fiserv, Inc., is a proper party and is liable for those
claims. As to whether Fiserv, Inc. and FisentuBons, Inc. are alter-egos, there simply is not
enough evidence in this record for this Courtrtake such a determination. Therefore, dismissal

of Fiserv, Inc. as a party is not proper under Fed. R. Civ. P. 12(b)(6). Instead, based on Fiserv's
representation that Fiserv Solutions, Inc. is a proper party, Fiserv Solutions, Inc. should be added
as a party defendant, nattsstituted for Fiserv, Inc.

Pl.’s Resp. 23, ECF No. 20.

Wildfire's present claim, in its motion for judgment on the pleadings, seeks protection based on the
supposed differences between Fiserv, Inc., and Fiserv Soluliandt claims that Fiserv Solutions is certainly a
party to the Master Agreement. But is Fiserv, Inc., aypalts not so sure. The attempt to use the difference
between the two as a sword and at other times a shieldhg, laast, confusing. Wildfirelected to file suit against
Fiserv, Inc., and attempted to keep Fiserv, Inc., in the daspite Fiserv's claims that Fiserv Solutions, LLC, was
the proper party. Moreover, Wildfire, following Fiservisotion to dismiss, began listing its case caption with the
Defendant “Fiserv, Inc., a Wisconsin corporation, also known as Fiserv SolutionsSéeg.&.g.Pl.’'s Mot. J., ECF
No. 46. It appears, then, that Wildfire does not knosvdliference between Fiserv, Inand Fiserv Solutions, Inc.,
or at least concedes they are the samtdy. Absent any factual proof, any future argument that attempts to cloud
the distinction between the two, or create a diitim where none exists, should be withheld.
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This DNA Software Schedule (this “Schedylis entered into by and between
Wildfire Credit Union (“Client”) and Open Solutions, LLC (“Open Solutions”),
an Affiliate of Fisery and is incorporatethto and made a part of that certain
Master Agreement (the “Agreement”) afaftware Products Exhibit to Master
Agreement by and between Client and Fiserv.

DNA Software Schedule Preamble, Ex. 1, PMst. J.,, ECF No. 46-2 (emphasis added).
Wildfire has thus, on at least one prior occasadmitted that Open Solutions is an affiliate of
Fiserv. It now tries, unsucceshf to argue to the contrary.

Under the terms of incorporation in tBNA Software Schedule, Fiserv may enforce
both the Master Agreement and the DNA Sofev&chedule. Similarly, under the affiliate
inclusion in the Master Agreement and its designation as an affiliate in the DNA Software
Schedule, Open Solutions may enforce both agreements. Both of Wildfire’s arguments against
these conclusions argue dilgctagainst the text of #h agreement—the DNA Software
Schedule—that it signed andified. Those arguments are ntkess and not well placed.

B.

Wildfire next argues that it is entitledd judgment on the plead)s because it has no
obligation under the Master Agreement or iteeéhments to pay an early termination fee or
accelerated maintenance féaalildfire makes two arguments for why it is not required to pay
early termination fees and why it is not reqdite pay accelerated maintenance fees. They will
be considered separately.

1.
First, Wildfire claims that it does not enany accelerated maintenance fees because the

condition precedent for Wildfire owing thosees—the DNA Software going “live"—was never

*  The two fees are the same and provided for in identical provisions of the Master Agreement and the DNA

Software Schedule. For ease the two identical fees willfber@éd to as an accelerated maintenance fee, as that term
is more specific.
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met. The payment terms upon which Fiserv gelie its counter-compint are § 1(h)(d and
§ 3(a)&(b) of the DNA Software Schedule.

The effect of termination on Wildfire’s oblgion to pay maintenance fees is found in
DNA Software Schedule § 1(h)(ifhat section states that

. . . upon termination [of the Master Aggment or DNA Software Schedule] for

any reason other than Open Solutiomsicured material dault pursuant to

Section 8(b)(i) of the [Master] Agreement: (A) an amount equal to [redacted] of

all remaining Maintenance Fees througle #nd of the then current term of

Maintenance Services shall be accektatand Client shall pay all such
accelerated fees to Open Solutions[.]

DNA Software Schedule § 1(h)(i). The “then currégrtm of Maintenance Services” is in turn
explained in § 3(a) of the DNA Software Schedileat section explains & “[t]he initial term
of Maintenance Services for Sefire . . . shall commence on tHéeetive date of this Schedule
and continue for 7 years from the Live Production Dakg.’at 8 3(a). Per the terms of the
contract, then, the term of mé&enance services begins when the contract (here, the DNA
Software Schedule) is executed and endsrsgears after thdive production date.”

The amount of fees owed, however, is a d#fé matter, and is set forth in the next
subsection, 8§ 3(b). That sectiortitted “maintenance fees” andgwides that “[tlhe Maintenance
Fee is due and payable on the Live Production Data pro rata basis for the year in which the

Live Production Date occurs, and thereafter eyegr on the anniversary of the Live Production

> This provision, insofar as it primles for an accelerated maintenanee, fis identical to § 11(a) of the

Software Products Exhibit to Master Agreement. The orifgrdince between the two is that § 11(a) of the Software
Products Exhibit names the payee far Hrcelerated fees as Fiserv, while(8)(i) of the DNA Software Schedule

names Open Solutions. In addition, ipssible that § 11(a), to the exténkelates to accelerated maintenance fees,

is moot. Section 1(h)(i) of the DNA Software Schedpievides that “Section 11 af the Software Products

Exhibit shall not apply to any Software or Third Party Software listed under this Schedule.” The ordptrele
maintenance fees that appear to be contemplated in the Master Agreemenpcsed pursuant to the DNA
Software Schedule. For that reason, this Opinion wil$oon the obligation imposed by § 1(h)(i) of the DNA
Software Schedule, recognizing that 8 11(a) of the Software Products Exhibit has materially the same force and
effect.
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Date.” Id. The applicable maintenance fees are sat forth on Attachment 1” to the DNA
Software Scheduléd. The fees listed on that attasent are entirely redactéd.

Accordingly, under § 3(a) of the DNA SoftwaBxhedule, Wildfire is responsible for
fees arising out of maintenance work pemied by Open Solutions from the time the DNA
Software Schedule is executed between Open Solutions and Wildfire. That is, the current term
for maintenance fees begins when the contraeixexuted. What 8 3(b) provides, is the time
when those accrued fees must be paid. Sectione(ains that the first payment of those fees
is due on the “live production dateWildfire is responsible to pay fees before that date if the
DNA Software Schedule is “terminat[ed] for angason other than Open Solutions’ uncured
material default pursuant to Section 8(b)(i) of the [Master] Agreem&htdt § 1(h)(i). If the
DNA Software Schedule is so terminated “an amount equal to [redacted] of all remaining
Maintenance Fees through the esfdthe then current term d#laintenance Services shall be
accelerated[.]ld.

Counter-Plaintiffs allege that Wildfire kaehed the Master Agreement, triggering the
acceleration provision. Taking thacts in the counter-complaimis true, as the Court must,
Counter-Plaintiffs state a valid claim for accated Maintenance Feesder the DNA Software
Schedule. Wildfire contends that the obligattonpay maintenance fees is contingent on the
occurrence of a condition prgent—the live production datéd the DNA software—that was
not met. But as just explored, that is a ctindi precedent to Wildfire making a payment during
the active term for maintenance services. hdsa condition precedent to Wildfire’s obligation

to pay the maintenance fees at some futute. dde only condition precedent to Wildfire being

® The parties have provided an unredacted copy of all relevant documents constituting the Master

Agreement. The actual fees as listed on the Attachmemareslevant at this stagef proceedings. It is only
relevant to note that such a schedule exists.
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subject to the duty to pay méemance fees is it agreeingttte DNA Software Schedule with
Open Solutions.

If Wildfire is contending that the failuref the condition precedent to its duty to pay
means it is absolved of accrued maintenance fees mistaken. The condition precedent falls
away in the event of “termination for any reasasther than Open Solutions’ uncured material
default pursuant to Section 8(b)(i) of the ddter] Agreement.” DNA Software Schedule §
1(h)(i). In the event of termiti@n the current maintenance te(which began when the contract
was executed) ends and all acciéees are immediately payable.

Ultimately, the dispute arises from Wildfireonfusing the obligation to pay accrued
maintenance fees with the obligation to makeactual payment against accrued maintenance
fees. The two are different. Wildfire mdyegin accruing maintenance fees once the DNA
Software Schedule is executed and assumes atlaioilOpen Solutions in the amount of those
fees. By contrast, Wildfire is not obligated make a payment towa those fees, barring
termination under 8§ 1(h)(i), until the live praction date. Its liability for any accrued fees
nevertheless remains and that liability can bezammediately payablé the DNA Software
Schedule terminates under § 1.(h)(i), as Cpelutions and Fiserv allege that it did.

2.

Next, Wildfire argues that Counter-Plaffgi claim for accelerad maintenance fees
should be dismissed because they materiayadited the Master Agreement and that breach
excused Wildfire’s obligations under the Agreement. The claim is not supported by the

pleadings. The Court is obligated to view thegaings in the light most favorable to the non-

" Wildfire alleges that when it was invoiced for thecelerated fees it disputéide invoice in accordance

with 8§ 2 of the DNA Software Schedule but Counter-Plaintiffs did not adhere to the dispute-ordelutis of § 2.
This is a factual argument for which no evidence hesnbadduced by Wildfire. Accordingly, it may not be
considered on a motion fardgment on the pleadings.
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moving party. Here, that party is Counter-Plaintiffaken in that light, the pleadings allege that

Wildfire was in material breach of its obligationsder the Master Agreement. That allegation

by Counter-Plaintiffs may be disragled if contradicted by facts in the record at the pleading
stage, which generally means documents attach#dtetparties’ pleadings that then form a part

thereof. But the only item attached to the plagdiis the Master Agreement, incorporated by

being attached to Wildfire’s motion for judgment.

Even if the pleadings were expanded beypst the counter-complaint and Wildfire’s
answer, Wildfire could still not substantiatd@each by Counter-Plaintiffs as a matter of law at
the judgment on the pleadings stage. The documents attached to Wildfire’s complaint do not
demonstrate anything more than a general dsfaation with the delivery of the DNA software
product by Fiserv that then culmates in the termination of éhproject by Wildfire. Taken in a
light most favorable to Counter-Plaintiffs, tldses not amount to breach by Counter-Plaintiffs.
Wildfire’s argument is meritless.

V.

Finally, Wildfire requests, in the alternst, that the Courtconvert its motion, if
necessary, to one for summary judgment pursuant to Federal Rule of Civil Procedure 56(c). The
motion will not be converted. Under Rule (82 a court considering a motion under Rule
12(b)(6) or 12(c) must convertahmotion to one for summary juchgnt if “matters outside the
pleadings are presented to and not excludethbycourt.” Fed. R. Civ. P. 12(d). No matters
outside the pleadings have bepresented so conversion umnecessary. It would also be
premature to convert the motion to one for sumymadgment where thprimary contentions of

the parties concern which party breached the Master Agreement. This question requires factual
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exposition. Neither party has furnished any jicsiion for how a conclusion on the question of
breach can be reached without it.
V.
Accordingly, it isSORDERED that Counter-Defendant Wildfire Credit Union’s Motion

for Judgment on the Pleadings, ECF No. 4®ENIED.

Dated: February 19, 2016 s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjfed
upon each attorney or party of rectwetrein by electronic means or firs
class U.S. mail on February 19, 2016.

slJuliecOwens
JULIEOWENS
Acting CaseManager
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