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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
KARL F. VINSON,
Petitioner, CasdNo. 14-cv-14542
v Honorabl&@homasL. Ludington

THOMAS MACKIE,

Respondent.
/

OPINION AND ORDER DENYING THE PETITION FOR A WRIT OF HABEAS
CORPUS, DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY, AND
GRANTING LEAVE TO APPEAL IN FORMA PAUPERIS

Petitioner Karl Vinson, presently confined the Carson City Corotional Facility in
Carson City, Michigan, hafled a petition for a writ of habearpus pursuant to 28 U.S.C. 8
2254. In his application, filed tbugh his attorneys, David A. Man and Imran J. Syed of the
Michigan Innocence Clinic, petitioner challenges bonviction for first-degree criminal sexual
conduct (CSC), Mich. Comp. Laws 8§ 750.520(a)(victim under 13years of age), and
breaking and entering a buildingttvithe intent to commit a lieny (CSC) therein, Mich. Comp.
Laws § 750.110. For the reasons which follow, gkétion for a writ of habeas corpus will be
denied pursuant to 28 U.S.C.§ 2244(b)(4).

l.
A.

The relevant facts of Petiner’'s conviction were outlined by the Michigan Court of

Appeals, which are presumed correct on habeasw pursuant to 28 U.S.C. 8§ 2254(e)8ge

Wagner v. Smitt81 F.3d 410, 413 (6th Cir. 2009):
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This matter arises from the brutal rapkea nine-year-old female victim in her
own bed. The victim was asleep when she awoke to find a man in her bedroom.
She indicated that she was able to bBeefacial features because lights, both
within the home and outside, provided fination within the room. The victim
identified Vinson, claiming that she haden him previously and she recognized
his voice, although she could not immediatedcall his name. She was further
able to identify Vinson as her assailénagicause she was familiar with him since

his wife had babysat her and her youngeter. Vinson’s mother and her
husband provided an alibi for him at triaddicating that he was sleeping on their
couch at the time of the assault.

Following the assault, the victim was take the hospital. She experienced a
bloody discharge and a deep cut requiringyisal repair. A specimen of vaginal
secretions was obtained from the wittrevealing the presence of nonmoving
sperm; however, the specimen was pravided for forensic testing.

Fingerprints were not able to be ogered from the window casing where the
perpetrator entered the victim’s bedraorhe victim’'s bed sheet, containing a
“kind of wet” bloodstain, was taken inevidence. The bed sheet was examined
by Sergeant Ronald Badashivof the Crime Lab Selagy and Trace Evidence
Unit. Sergeant Badascewski performaa acid phosphatase test on the stained
area with a positive result for blood and seminal fluid. After washing the stain
from the portion of the sheet, Serge&@adascewski placed the washing on a
microscope slide and found one completersp He then tued over a portion of

the stain to Paula Lytle, @egistered medical technolagi in order to determine
the blood type of the stained area. Lydletected the presence of blood type O
from the sample, which was consistent with the victim. At trial, Lytle
acknowledged that she only received onaga from the bed sheet stain and that
she did not receive the sperm recovered by Sergeant Badg&sdewtesting.
When questioned by the prosecutor, Lytle opined that the sample she examined
contained a mixture or combit@n of blood and seminal fluid.

Lytle also obtained a blood and saliva skfpom the victim and determined that
her blood type was O and that she was@etor. A secretor is defined as:

An individual whose bodily flds (saliva, semen, vaginal
secretions) contain a water-soleblorm of the antigens of the
ABO blood group. Secretors const&uB0% of the population. In
forensic medicine, the examinati of fluids has enhanced the
ability of law enforcement officials to develop identifying
information about perpetrators and narrow a field of suspects. [See

mediLexicon, http://lwww.medi
lexicon.com/medicaldictiongmphp?t=80515 (acesed May 24,
2012).]



Blood and saliva samples were also ai#di from Vinson. Lytle determined at
that time that Vinson'’s blood type was AB and that he was a nonsecretor, defined
as “[a]n individual [whose bodily fluids]ral saliva that do[ ] not contain antigens

of the ABO blood group.id.

During closing argument at trial, the prosecistated that thbed sheet contained

a mixture of blood and seminal fluid aadgued that the stain came from Vinson
and the victim. The prosecution statedttiinson was a noesretor “along with

20 percent of the pagation.” The implication ofthis statement was that
Vinson’s status as a nonsecretor expdi the absence of any detectable AB
antigens from the stained bed sheet. Phesecutor also noted that the victim
knew Vinson and had no motivation to lie regarding his identity as the perpetrator
and questioned the veracity of Vinson’s alibi defense.

Although the jury initially requested thestimony of all the expert witnesses,
they rescinded the request and subsequently found Vinson guilty of first-degree
CSC and breaking and entering. Along vilile denial of Vinson'’s initial appeal

to this Court following his convictions, hEso subsequently filed three motions

for relief from judgment and a federaltp@n for habeas corpus, all of which
were unsuccessful. Vinson later learneat tthe physical evidence, including the
bed sheet, was destroyed by policén 2009, Vinson obtained retesting and
analysis confirmed that his blood type is ABontrary to the evidence at trial, the
2009 analysis revealed that Vinson actuadlya secretor. These results were
confirmed by an independent laboratory.

In September 2009, Vinson again sought relief from judgment premised on
prosecutorial misconduct, ineffective assistance by his trial and appellate counsel,
and newly discovered evidence of his stassan AB secretor. The matter came
back before the original trial judge,he questioned the alifi to demonstrate
Vinson’s innocence. The trial judgeesulated that Vinson could have been
using a condom at the time of the asisdaut defense counkeesponded that, at

trial, the prosecution had argued tha¢ #emen had come frothe rapist. The

trial judge ordered the Midgan State Police (MSP) tetermine Vinson’s blood

type and secretor statusnd on August 20, 2010, the MSP report confirmed that
Vinson is an AB secretor of ABO antigens.

At the ensuing evidentiary hearing, Lytheas called to testify. Following her
confirmation of her trial testimony along withe testing originally conducted and
results, she acknowledged recent testiegionstrating Vinson’s secretor status.
Following questioning, Lytle opined that testing on a semen stain differed from
the testing performed on a blood staindtetermine blood type. Lytle affirmed
that the sample tested contained atare of semen and blood and, when asked
where the type O in the stain originategltle replied that ittould not have come
from Vinson, but that it could have comerin the semen donor and/or the victim.
Further, if the type O detected in thaist originated from the victim, then it
would have come from her bodily fluemhd not her bloodLytle further opined,
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on the basis of the results obtainetbtigh the acid phosphata test performed

by Sergeant Badascewski, that there was a very high presence of semen in the
stain that she tested. She deemed it ahylithat the victimdue to her young age,
would have vaginal secretis. Lytle confirmed that she did not detect any AB
antigenic substances.

On cross-examination, Lytle acknowledgsdte did not test the “exact same piece

of material” that Sergeant Badascews&sted and detected the presence of
seminal fluid. As Lytle did not repeat the test performed by Sergeant
Badascewski or examine the section & fed sheet she received for sperm cells,
she could not determine if the material she received contained semen. Lytle
further admitted that she might have cut additional samples from the bed sheet
and performed additional testing had #m®wn Vinson’'s status as a secretor.
Upon questioning by the trial judge, Lgtlindicated that h had originally
testified that Vinson was a nonsecretod ahat she now beved that the O
antigen detected could have been from &erdanor of the semen. When asked if
she had known Vinson was a secretor durimgatiginal trial, Lytle indicated she
“would testify that his bloodype was not detected and he could not be the
donor of the O substance in that stain.”

Additional hearings wereonducted, with defense counsel presenting Arthur
Young, an expert in forensic serologyho confirmed Vinson’s status as an
“ABO type AB secretor” and that Vies was a “very strong secretor.” Young
further testified that he would have exmatsemen to be migdan with the blood

on the bed sheet and tha¢ t® antigens detected were more probably from semen
rather than the victim’s vaginal secmets. In contrast, thprosecution’s witness
Connie Swander of the MSP laboratory gaded that it was possible that the O
antigen detected was derived from thetim’'s blood. Swander opined that the
only known fact was the presence of an @gam but that its origin could not be
ascertained. She further opined that, degpe victim’s young age, vaginal fluid
could be in the stain. Swander did adméttshe could not ruleut the possibility
that the blood type of the pefpator of the assault was O.

People v. VinsgrNo. 303593, 2012 WL 3046236, at *1-3, (Mich. Ct. App. July 26, 2012).
After holding the post-conviction hearing, thr@al court denied petitioner’'s motion for
relief from judgment, finding:

But the question is, would this new evidence have caused a different result? Now,
that’s what | understand the standard is.

That young lady’s identificatn the -- only thing that th scientific evidence
would have done would have bolstered testimony. And in this case, | don't
think anybody could conclude. And as | remember Paula Lytle testifying here



recently, nobody could say that that wasnirthe rapist. | don’t remember her
saying that.

And this Court is not convinced that it wdutause a different result in this case.
And because of that, I'm going to deny your motion.

See3/28/2011 Tr. P. 40, ECF No. 5-25.

In response to the denial Petitioner filednation for leave to appeal to the Michigan
Court of Appeals. The Michigan Court gb@eals denied Petitioner’'s motion upon finding that
the new evidence “does not serve ttabbsh Vinson’s ‘actual innocence.People v. Vinsgn
No. 303593, 2012 WL 3046236, at * 1, 7, (Mich.. @pp. July 26, 2012). The Michigan
Supreme Court also denied Petitioner leave to apg@eéPeople v. Vinsgn843 N.W.2d 493
(Mich. 2014);reconsideration deniedB47 N.W.2d 241 (Mich. 2014).

B.

In 2014, Petitioner filed a motion with the Usdt States Court of Appeals for the Sixth
Circuit for permission to file a second orcsassive petition. In this proposed successive
petition, Petitioner presented five claims: (1) that his trial counsel was ineffective for failing to
hire his own expert to test Petitioner's secretor status; (2) that his appellate counsel was
ineffective for failing to raise the first claim odirect appeal; (3) that his trial counsel was
ineffective for failing to adequately cross-examine the State’s forensic witness; (4) that his
appellate counsel was ineffective for failingriise the inadequate-cross-examination claim on
direct appeal; and (5) that Reter is actually innocent.

The Sixth Circuit authorized Petitioner ngon to file a second petition based on his
claims that his trial counsel was ineffective failing to adequately cross-examine the State’s
forensic witness, that higppellate counsel was ineffectiverftailing to raise the inadequate-

cross-examination claim on direct appeadd that he is actually innoceBee In Re Karl Vinsgn



No. 14-2521, * 4-6 (6th Cir. Sept. 24, 2015). Tigth Circuit denied Petitioner permission to
seek habeas relief on his first two claims becégsbad already raised them in his prior habeas
petition.Id. at*4, 6.

In response Petitioner fildte current § 2254 fidgon on December 12014, asserting all
five of his proposed claims, including the two ttieg Sixth Circuit did noauthorize him to file.
SeeECF Nos. 1-2. On April 13, 2016 Respondéited its response through the Attorney
General’s Office, arguing that #e@ner’s claims are barred 88 U.S.C. § 2244(b)(4), are time-
barred, procedurally defautteand/or lack merit.

.

Petitioner's successive habeas petitiorl we dismissed pursuant to 28 U.S.C. §
2244(b)(4) because his claims fail to satisfg tequirements for filing second or successive
habeas petition. In relevant part, 8 2244(b)(2) provides:

A claim presented in a second or susoes habeas corpus application under

section 2254 that was not presentedairprior application shall be dismissed

unless--

(A) the applicant shows that the claim relies on a new rule of constitutional law,

made retroactive to cases on collateeaiew by the Supreme Court, that was
previously unavailable; or

(B)
(i) the factual predicate for the afaicould not have been discovered
previously through the exesa of due diligence; and

(i) the facts underlying the claim, pfroven and viewed in light of the
evidence as a whole, would beffezient to establish by clear and
convincing evidence that, but for caditigtional error, no reasonable
factfinder would have found thepplicant guilty of the underlying
offense.

In granting Petitioner leave to file his cessive habeas petition, the Sixth Circuit

determined that petitioner had maderana facie showing that the application satisfied the



requirements of 28 U.S.C. § 2243eeFerrazza,36 F. Supp. 2d at 973. “Prima facie’ in this
context means simply sufficient allegations aftfeogether with some documentation that would
warrant a fuller exploration in the district courlti’ re Lott 366 F.3d 431, 433 (6th Cir. 2004)
(internal quotation omitted). $h a “prima facie showing’ ..is not a difficult standard to
meet.”ld. at 432.

28 U.S.C. § 2244(b)(4) requires a district court to “dismiss any claim presented in a
second or successive applicatioattthe court of appeals has lamtized to be filed unless the
applicant shows that the claim satisftee requirements of this section.” Seere McDonald,

514 F.3d 539, 543 (6th Cir. 2008). Even after a court of appeals has certified a successive
motion on the basis that the movant has magenaa facieshowing that the statutory standard
of § 2244(b) has been satisfied,igtappropriate for a@istrict court to dsmiss the petition or
motion if the merits of the successive petitionneotion do not ultimately satisfy that same
statutory standard under 8§ 2244(I9ee Tyler v. Cain,533 U.S. 656, 661, n. 3 (2001).
Petitioner’s petition does nettisfy these requirements.

A.

Petitioner’s first two claims must be dismiddeecause they have not been certified by
the Sixth Circuit. Before a second or successiveasipetition is filed in a federal district court,

a habeas petitioner must move in the appropriate court of appeals for an order authorizing the
district court to consider thgetition. 28 U.S.C. § 2244(b)(3)(Aptewart v. Martinez-Villareal,

523 U.S. 637, 641 (1998). A federal district ¢codoes not have juristtion to entertain a
successive post-conviction motion or petition for wfihabeas corpus ingrabsence of an order

from the court of appeals authorizing thén§ of such a successive motion or petitiGee

Ferrazza v. TessmgeB6 F. Supp. 2d 965, 971 (E.D. Mich. 1999).



In the present case, the Sixth Circuit lygaanted the petitioner paission to file his
second petition pursuant to § 2244(b)(3)(A) with respeclaims three, four and five contained
within the Sixth Circuit ©urt of Appeal’s orderSee(9/24/15, Sixth Cir. Ord., Docket No. 14-
2521, p. 4.). On the other hand, the Sixth Circuitiet® Petitioner leave to restate claims that
trial counsel was ineffective for faig to obtain an expert to tette petitioner’'s secretor status
and that appellate counsel wasffiective for failing to raise thislaim on the petitioner’s direct
appeal. The Court therefore does not have jutistido hear those claims, and they must be
dismissedSee White v. CarteR7 F.App’x. 312, 313-14 (6th Cir. 2001).

B.

Petitioner also raises two claims assertirgg ths trial counsel was ineffective for failing
to cross-examine the prosecution’s forensic veisnend that his appellate counsel was ineffective
for failing to raise this issue onshdirect appeal. To show he swdenied the effective assistance
of counsel under federal constitutadristandards, a petitioner msitisfy a two prong test. First,

a petitioner must demonstrateathconsidering all of the ciunstances, counsel's performance
was so deficient that the attorney was not functioning as the “counsel” guaranteed by the Sixth
AmendmentStrickland v. Washingto@66 U.S. 668, 687 (1984). In so doing, a petitioner must
overcome a strong presumption that counsel’s aehées within the wile range of reasonable
professional assistanckl. In other words, a petitioner stuovercome the presumption that,
under the circumstances, the challengetion might be sound trial strate@trickland,466 U.S.

at 689. Second, a petitioner msiow that such performee prejudiced his defendel. To
demonstrate prejudice, a petitiomaust show that “there is aagonable probability that, but for
counsel’'s unprofessional errors, the resulttloé proceeding would have been different.”

Strickland,466 U.S. at 694. The Swugme Court’s holding irstricklandthus places the burden



on a petitioner raising a claim of ineffective asmse of counsel, and not the state, to show a
reasonable probability that the result of thegeeding would have been different, but for
counsel’s allegedly deficient performan&e=e Wong v. Belmontésb8 U.S. 15, 27 (2009). The
Stricklandstandard applies as well to claimsiméffective assistance of appellate counSele
Whiting v. Burt395 F.3d 602, 617 (6th Cir. 2005).

Furthermore, on habeas revigithe question is not whetharfederal court believes the
state court’'s determination under tis#rickland standard was incorrect but whether that
determination was unreasonable sustantially lgher threshold.Knowles v. Mirzayange56
U.S. at 123 (internal quotations omitted). “Tpizotal question is whether the state court’s
application of theStricklandstandard was unreasonable. This is different from asking whether
defense counsel’'s performance fell bel®ickland’'s standard.”Harrington v. Richter 562
U.S. 86, 101 (2011). Indeed, “becauseShecklandstandard is a general standard, a state court
has even more latitude to reasonably determineathigtfendant has not satisfied that standard.”
Knowles 556 U.S. at 123. Consequently, the § 22K4{dstandard applies a “doubly deferential
judicial review” to aStricklandclaim brought by a habeas petitionkt. This means that on
habeas review of a state court conviction, “[a] state coudtrba granted a deference and
latitude that are not imperation when the case involves review underStekland standard
itself.” Harrington, 562 U.S. at 101. Because of this doutidferential standard, “the question
is not whether counsel's actiongere reasonable. The guest is whether there is any
reasonable argument that counsel satisfi¢rickland’s deferential standard.”Harrington v.
Richter, 562 U.S. at 105. A reviewing court must norely give defense counsel the benefit of
the doubt, but must also affirmatively entertthie range of possible asons that counsel may

have had for proceeding as he or she@idlen v. Pinholster]131 S. Ct. 1388, 1407 (2011).



Petitioner claims that his trial counsel wiagffective for failing to adequately cross-
examine laboratory specialist Paula Lytle atltridetitioner specifically claims that his trial
attorney should have asked Lytle who shiéeled was the most likely donor of the O-type
antigens in the stain, and allegthat, if asked thigjuestion, Lytle wouldhave responded that
“the rapist” was the most likely source of thetype antigens in theah. Petitioner further
argues that because he has an AB blood-typethemnd was only one perpetrator in this case, he
believes that asking this one questwould have led the jury exonerate him. Petitioner relies
on Lytle’s post-conviction evidentiary heagi testimony in support of his claim.

However, as respondent argues in hisfptiee hearing testimony did not confirm his
assertion that, if asked, Lytle would have teddifiieat “the rapist” was definitively the source of
the O-type antigen. The cofjuy at issue is as follows:

Q: And in fact, at the time, it was likelyahit was an O secretor who left that
sample; is that right?

A: | believe it was definitely an O secretor, the donor of the seanéfor the
victim showing up in there

Q: But given the acid phosphatest results, it's likely tht the rapist in this case
was an O secretor; is that fair to say?

A: With the strong AP reaction, themwbuld suspect | am picking up, you know,
some type from the donor of the sperm.

Q: And if you were asked these questi@aaghe original tial, you would have
explained all that, wouldn’t you have?

A: Yes.
Q: But none of the attorneys askeul about any of that, did they?
A: No they did not.

9/21/10 Tr. at 30-31, ECFd\N 5-18 (emphasis added).
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“[Clourts generally entrust cross-exantioa techniques, like other matters of trial
strategy, to the professidndiscretion of counsel.Dell v. Straub,194 F. Supp. 2d 629, 651
(E.D. Mich. 2002). “Impeachment strategy is a matfetrial tactics, andactical decisions are
not ineffective assistance of counsel simply because in retrospecttheties may have been
available.”ld.

Petitioner has not demonstrated that tw@alinsel was ineffective for failing to ask Ms.
Lytle who she believed was the most likely donoth&f O-type antigens in the stain, because he
has failed to show that she would have givem@rulpatory response. Mkytle testified at the
post-conviction hearing that the t§pe antigen could have comeoifin either the rapist or the
victim. Id. The victim has O-type blood and is @ntype secretor. Connie Swander, Acting
Assistant Division Director in @rge of the Michigan State Police forensic science laboratories,
testified that the O-type antigens detected m dtain could have come from the victim’s red
blood cells, vaginal fluid, saliva, urine, onyaother bodily fluidsor cells from her bodySee
12/3/31 Tr. 28-36, ECF No. 5-20. Finglthe portion of th bed sheet that Sergeant Badascewski
provided to Lytle was different from the sectiba tested for the presence of semen, and Lytle
did not sample for seminal fluid beforerducting the test to determine blood type.

Petitioner’'sineffectiveassistane of trial counsel claim mu#ail, because even if counsel
was deficient in failing to ask Ms. Lytle to spdate about the likely donaf the O-type antigen
on the bed sheet, Petitioner has failed to aestrate any reasonable probability, based on the
evidence presented at trial and at the post-ctiomidiearing, that the css-examination of this
witness by defense counsel would have changed the result of the prochtxtiag.. Hofbauer,
286 F.3d 851, 866 (6th Cir. 2002). Indeed, it is dgues likely that Pationer’s trial counsel

intentionally chose not task the question to avoid a respons ttas not helpful to Petitioner.
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Just as Petitioner has not shown that trial counsel was ineffective for failing to cross-
examine Ms. Lytle about who the donor of theyPet antigens was in the stain recovered from
the crime scene, Petitioner has not shown treaappellate counsel was ineffective for failing to
raise the claim on direct appedlhe Sixth Amendment guaranteeslefendant the right to the
effective assistance of appellateunsel on appeals of rigl8ee Evitts v. Lucey69 U.S. 387,
396-397 (1985). However, court appointed coldses not have a constiional duty to raise
every nonfrivolous issue requested by a defendamtes v. Barnesi63 U.S. 745, 751 (1983).
Because Petitioner has failed to shinat his trial counsel was iffiective, Petitioner is unable to
establish that appellamounsel was ineffective for failing t@ise his ineffective assistance of
trial counsel claim omis direct appealSee e.g. Fautenbermy Mitchell,515 F.3d 614, 642 (6th
Cir. 2008);Lucas v. O’'Deal79 F.3d 412, 420 (6th Cir. 1999).

C.

Finally, Petitioner alleges thais continued incarceratida unconstitutional because he
is actually innocent. Petitioner asserts thatshentitled to relief on this claim because there is
new evidence that could not have been prelodsscovered through the exercise of due
diligence. Specifically, Petitioner claims that eande shows that he is a Type-AB secretor, and
therefore it is “all but scientifically impossiblea[he] could have been the perpetrator of the
crimes for which he was convictedseeMemorandum in Support of Bon for Writ of Habeas
Corpus, p. 22, ECF No. 2.

i

In Herrera v. Colling 506 U.S. 390, 400 (1993), the Supreme Court held that claims of

actual innocence based on newly discovered evaldail to state a claim for federal habeas

relief absent an independent constitutional atioh occurring in the nderlying state criminal

-12 -



proceeding. Federal habeas courts sit to ertbatendividuals are not imprisoned in violation
of the constitution, not to correct errors of fddt, see also McQuiggin v. Perkin$33 S. Ct.
1924, 1931 (2013) (“We have not resadvwhether a prisoner may bkatitled to habeas relief
based on a freestanding claim of actual innocéncé&reestanding claims of actual innocence
are thus not cognizable on federal habeagiewe absent independent allegations of
constitutional error at triaSeeCress v. Palmer484 F.3d 844, 854-55 (6tir. 2007)(collecting
cases).

Moreover, the Supreme Cdsr subsequent decision iHouse v. Be]l 547 U.S. 518
(2006) does not alter this Cowtadjudication of Petitioner's claj as Petitioner argues. In
House the Supreme Court declined to resolwdether a habeas petitioner may bring a
freestanding claim of actual innocendd. at 554-55. Although theupreme Court noted in
Housethat “in a capital case a truly persuasivendastration of ‘actuainnocence’ made after
trial would render the execution of a defendant unconstitutional, and warrant federal habeas
relief if there were no state avenojgen to process such a claing’ (quotingHerrera, 506 U.S.
at 417), the Supreme Court haglideed to recognize a freestandiinnocence claim in habeas
corpus, outside of the death-penalty conteetitioner is thus not entitled to relief for his
freestanding actual innocence claiBee Wright v. Stegalk47 F.App’x. 709, 711 (6th Cir.
2007).

ii.

Even considering the merits of Petitioneaitstual innocence claim does not entitle him to

any relief. In rejecting Petitier's actual innocence claim s post-conviction appeal, the

Michigan Court of Appals stated as follows:
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The burden is on Vinson, “on all parts of tBeesstest? ... to make an affirmative
showing that [he] “could not, using reasde diligence, have discovered and
produced the evidence at trial[Raq 491 Mich. at 289° citing Cress 468 Mich.

at 692. As our Supreme Court noted, etfea defendant is not aware “of the
actual medical information” it “begs the question why defendant lacked
awareness at theane of trial[.]” Raq 491 Mich. at 287 (emphasis in original). If
testing of his secretor stet was as pivotal at trials is now claimed on appeal,
reasonable diligence would have requiredthat very least, that Vinson request
independent labotary testing.Id. at 290. He was ceihly aware of the
evidence, the manner of testing, and tieaults contrary tthose obtained by the
prosecution’s witness could have providath with support for his defense that
he was not the perpetrator. Yet, Vinsoifsféo offer any viable reason to explain
why he did not seek independent testinghattime of trial. When viewed in the
context of reasonable diligence, Vinson should have minimally procured
independent testing or sought the trial ¢suaissistance in procuring such testing.
“Michigan courts have held that a defant’'s awareness of the evidence at the
time of trial precludes a finding that theidence is newly disavered, even if the
evidence is claimed to have beenawailable’ at the time of trial fd. at 282.

Additionally, not only were elements onedathree not satisfied, but we also hold
that this new evidence would not ma&edifferent result probable on remand.
Our review of the originatrial transcripts does naupport Vinson’s contention

that the prosecution’s case hinged on the forensic evidence. Rather, the
prosecutor placed significant emphasis on the victim’s identification of Vinson as
the perpetrator of the rape. In adity, very little testimony was elicited
regarding Vinson’s alleged status as a eonstor and its podde relationship to

the physical evidence.

It is necessary to recognize that we aot concerned with how the alleged new
evidence would have impacted the jury’s determination at the original trial.
Rather, we are required to determine wikethe evidence of Vinson'’s status as a
secretor would make a different requibbable upon retrial. Lytle acknowledged
at the evidentiary hearing that she wasartain whether the material or sample
she tested actually contained seminaldfl The portion of the bed sheet that
Sergeant Badascewski provided to Lytle wdferent from the section he tested,
and Lytle did not sample for seminal fluéfore conducting the test to determine
blood type. The intact sperm samplattisergeant Badascewski recovered was
never tested. In addition, we cannghare that the victim positively identified
Vinson as the rapist on the basis of her prior familiarity with him and her ability
to observe him during the assault anéniify his features and voice. This
identification is not refute@ly the scientific evidence a@sis no longer possible to

2 People v. Cresgl68 Mich, 678, 664 N.W. 2d 174 (2003).

3 People v. Raoj91 Mich. 271, 815 N.W. 2d 105 (2012).
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ascertain with certainty what substanceéha sample resulted in the detection of
the O antigen.

Vinson 2012 WL 3046236, at *6.

Petitioner’s contention thatdstatus as a secretor catoseés newly disovered evidence
is unfounded for the reasons statgdthe Michigan Court of Apgals. Specifically, Petitioner
cannot show that he exercised reasonable didg&ecause, at the time of trial, he knew of the
evidence, the manner of testing, and that angirfigs contrary to the results obtained by the
prosecution’s witness would “have provided him vwatipport for his defense that he was not the
perpetrator.’Vinson 2012 WL 3046236, at *6. Petitioner’sach of newly discovered evidence
is thus without merit.

Furthermore, the evidence dorot demonstrate Petitiongractual innocence. Because
“[t]he portion of the bed sheet that Sergeant Badascewski ptbtadeytle was different from
the section he tested, and Lytle did not sanfipteseminal fluid before conducting the test to
determine blood type” and due to the possibitiyat the O antigen oz from the victim,
Petitioner’s contention that it is scientifically pmssible for a reasonable trigf fact to find that
he was is perpetrator of treime is unfounded. Lytle detemed that there were O-type
antigens present in the stain, icating that the non-blood fluidsame from a person with O-type
blood. 9/21/2010 Tr. p. 28, ECF No. 5-18. Sueurstions would include saliva, vaginal
secretions, perspitian, and tearsld. at 29. Lytle did not test for sperhd. at 25. It is
undisputed that the victim has O-typeod and is an O-type secret&eeTrial Tr. pp. 75-76,
ECF No. 4. Connie Swander, Actidgsistant Division Diector in charge of the Michigan State
Police forensic science laboratories, testifibdt, based on the testing performed in 1986 by
Lytle, the O-type antigens detedtin the stain could have oe from the victim’'s red blood

cells, vaginal fluid, saliva, urine, or any oth®dily fluids or cells from her body. 12/3/2010 Tr.
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pp. 35-37, ECF No. 5-20. Because the O antigens could have come from the victim, Petitioner’'s
AB secretion status does not rule him asitthe perpetrator of the crime.

Furthermore, the trial court placed gresmphasis on the compelling testimony of the
victim in finding support forthe petitioner’s convictions,na “the testimony of a single,
uncorroborated prosecuting witness or otheewainess is generallgufficient to support a
conviction.” Brown v. Davis 752 F.2d 1142, 1144 (6th Cir. 1985) (internal citations omitted).
Here, the victim specifically identified Petitioner lzex attacker, testifying that she had seen him
previously, that she recognized his voice, arad fine was familiar with him since his wife had
babysat her and her younger sisg&ge People v. VinspNo. 303593, 2012 WL 3046236, at *1
(Mich. Ct. App. July 26, 2012)Finally, any actual innocence claim is undercut by Petitioner’s
own admissions to his prison p$ytogist that he had sexuabrtact with the victim on a
different occasionSeePsych. Rep., ECF No. 15.

For all of these reasons,tRiener’s actual innocenceaim is without merit.

1.

Before a petitioner may appeal thisoutt's dispositive desion, a certificate of
appealability must issu&ee28 U.S.C. § 2253(c)(1)(a); Fed. Rpa P. 22(b). A certificate of
appealability may issue “only the applicant has made a substdrghowing of the denial of a
constitutional right.” 28 U.S.G8 2253(c)(2). When a court rejects a habeas claim on the merits,
the substantial showing threshold is met if freditioner demonstrates that reasonable jurists
would find the district court’'s assessmenttioé constitutional claim debatable or wroisge
Slack v. McDaniel 529 U.S. 473, 484-85 (2000). “A patitier satisfies this standard by
demonstrating that ... juristsowuld conclude the issues presszh are adequate to deserve

encouragement to proceed furthevliller-El v. Cockrell,537 U.S. 322, 327 (2003). In applying
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that standard, a district court may not condutctlamerits review, but must limit its examination
to a threshold inquiry into the undgrig merit of the petitioner’s claim#d. at 336-37.

When a court denies relief on procedugabunds without addressing the merits, a
certificate of appealability shouldsise if it is shown that juristsf reason would find it debatable
whether the petitioner states a valid claim of thei@eof a constitutional right and that jurists of
reason would find it debatable whether th@rtavas correct in its procedural rulinglack v.
McDaniel 529 U.S. 473, 484-85 (2000). Vfiha plain procedural bar psesent and the district
court is correct to invoke it tdispose of the case, a reasongbiest could not conclude either
that the district court erred idismissing the petition or thatetpetition should be allowed to
proceed further. In such a circatance, no appeal would be warrantdd.

Having considered the matter, the Court dodes that Petitioner has failed to make a
substantial showing of the dehiof a constitutional right. Accordingly, a certificate of
appealability is not warranted in this case. @& other hand, Petitioner will be granted leave to
appealn forma pauperisWhereas a certificate of appealakilihay only be granted if petitioner
makes a substantial showing of the denial of a constitutional right, a court may grant IFP status if
it finds that an appeal is being taken in good fdidhat 764-65; 28 U.S.C. § 1915(a)(3); Fed.
R.App.24 (a). “Good faith” requires showing that the issuedsed are not frolous; it does
not require a showing of probable success on the mé&ister, 208 F. Supp. 2d at 765.
Although jurists of reason would hdebate this Court’s resolati of Petitioner’s claims, the
issues are not frivolous; therefore, an appeald be taken in good faith and the petitioner may

proceedn forma pauperi®on appealld.
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Accordingly, it is ORDERED that Petitioner’s petition foa writ of habeas corpus is
DENIED.
It is furtherORDERED that a certificate ohppealability iDENIED.
It is further ORDERED that Petitioner iSGRANTED LEAVE to appealin forma
pauperis.
s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

Dated: December 6, 2016

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjed
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on December 6, 2016.

s/Michael A. Sian
MICHAEL A. SIAN, CaseManager
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