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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
REBECCA SHIMEL,
Petitioner, Case N014-cv-14882
v Honorable Thomas L. Ludington

MILLICENT WARREN,

Respondent.
/

OPINION AND ORDER GRANTING PETITIONER'S MOTION TO AMEND THE
MEMORANDUM IN SUP PORT OF HER PETITION FOR HABEAS CORPUS,
DENYING PETITIONER'S PETITION FOR HABEAS CORPUS, AND GRANTING A

CERTIFICATE OF APPEALABILITY

Petitioner Rebeca Shimel, confined at the Huron Valley Women’s Correctional Facility
in Ypsilanti, Michigan, filed arapplication for a writ of habeas corpus pursuant to 28 U.S.C. §
2254, through her attorneys James S. Brady and Alison L. CarrufPetiSoner was coneted
on her plea of guilty in the Bay County Circuit Court of seedadree murder, Mich. Comp
Laws 8 750.317; and possession of a firearm in the commission of a felony {fieéamyn],
Mich. Comp Laws § 750.227(b)Shewas sentenced to eighteen to thirty six years in prison on
the secondlegree murder conviction and two years in prison ondlmnyfirearm conviction.
Petitionernow contends thalertrial counsel was ineffective fdailing to spend sufficient time
consulting with her and foadvisirg her to plead guilty to secomttgree murder rather than
taking the case to trial and presenting a Batt&pduse Syndrome defense. Respondent has
filed an answer to the petition, asserting that the daiack merit. The Court agrees that
Petitioner’sclaims arewithout merit,andthereforeherpetition will bedenied.
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A.

Because here the Michigan Court of Appeals overturned the initial findings of fact made
by the Trial Court, this Court first nst address the issue of which stagartfindingsof fact it
mustdefer to. Pursuant 88 U.S.C. § 2254(e)(1) the findings of fact made by a state court are
presumed correct unless the petitioner shows by clear and convinciegevidhat the factual
findings were erroneoudd. “This presumption of correctness also applies to the factual findings
of a state appellate court based on the state trial ré@udiner v. Mata449 U.S. 539, 5447,
(1981).See also Brumley v. Wingar2b9 F.3d 629, 637 (6th Cir. 2001).

At a Gintherhearing on August 22, 201the Statelrial Court agreed with Petitioner that
her counsel had been deficieReople v. ShimeNo. 312375, 2013 WL 400654%-6 (Mich.

Ct. App. Aug. 6, 2013)See also People v. Ginthe212 N.W.2d 922, 0225 (Mich., 1973)
Specifically, therial judge found that Attorney Denton was ineffective for failing to adequately
investigate a battered spouse defense and for failing to sufficiently méePatitioner for a
sufficient amount of timeShime] WL 4006549,at *9, 12. For these reason$et State Trial
Court allowed Petitioner to withdraw her guilty pldaat *5.

On August 6, 2013, the Michigan Court of Appeals overturned the decision of the Trial
Court. The Court of Appeals held that the trial court committed clear error in its factual
determination that Petitioner's counsel had not properly investigated a poteatiated
women’s defense. The Court of Appeals also held that the trial court erred asraofiait in
failing to apply the prejudice prong of tls#ricklandtest, sincePetitioner could not prove that
she would have received a better outcome had she gone tddtriat. *9,12. The Court of
Appeals also concluded that the trial Court erred as a matter of law in deterthatidgtorney

Denton was ineffective for failm to sufficiently meet with Petitioner, since again Petitioner



could not show prejudice under the second prorfgtrackland Petitioner appealed the appellate
decision to the Michigan Supreme Court, which denied her leave to appeal.

The question for this Court is thus whether it should defer to the state Trial Court’s
findings of fact, or whether it should defer to the state Appellate Court’s findinfgt. This
Court will defer to the factual findings of the state appellate court foreasons. Fst, the state
appellate court overturned the decision of the trial court under a deferential gictmdreview.

Id. at *8-9 (finding that the trial court clearly erred in its factual finding that Attorbepnton
failed to investigate a battered spousalf-defense theory and “improperly substituted its
judgment for that of trial counsel on a matter of trial strategy.”) SecondjoReti now
challenges the state appellate court’s findings of fact, not the state trig iodings of fact:

B.

Accordingly, this Court recites verbatim the relevant facts relied upon by ttleddn
Court of AppealsSee Wagner v. Smith81 F.3d 410, 413 (6th Cir. 2009):

Defendant was charged with open murder, MCL 750.316, and possession of a

firearm during the comission of a felony (felonyirearm), MCL 750.227b, in

the shooting death of her husband, Rodney Shimel. Defendant fired seven shots,

reloaded the gun, and continued to fire. Shimel sustained nine gunshot wounds,

seven of which entered his body througs back. Defendant was arrested on the
same day that the shooting occurred.

Defendant was represented by four different attorneys, two-appdinted and

two retained, before she entered her guilty plea. The-eppdinted attorneys
represented defendiaonly briefly. Before defendant’s preliminary examination,
while she was represented by her first retained attorney, the aspisisecutor,

J. Dee Brooks, offered to allow defendant to plead guilty to sedegcee murder

and felonyfirearm with no sntence recommendation in exchange for the
dismissal of the open murder charge. The offer remained open until the day
before the preliminary examination. Although defendant decided to accept the
plea offer, Brooks withdrew it because defendant’'s attodigynot inform him

that defendant wanted to accept it until the morning of the preliminary

! This question is dicta on the facts of this caBeen if thisCourt deferred to the state Trial Court’s factual findings
that Attorney Denton was ineffective as a matter of this,Courtwould still find against Petitioneas a matter of
law because th€&rial Courtfailed to conduct a prejudice inquiry as requiredsiryckland
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examination. Thus, because the plea offer was not accepted before Brooks’s
deadline, the offer was withdrawn. Following the preliminary examination,
defendant wabound over for trial.

Thereafter, the trial court granted defense counsel’s motion to withdraw, and
defendant retained attorney E. Brady Denton to represent her. On October 5,
2010, the trial court entered a stipulation to adjourn trial that indiciad t
Denton was investigating a “battered spouse” defense and intended to hire an
expert to interview defendant. Denton spoke several times with attorney Dale
Grayson at the National Clearinghouse for the Defense of Battered WWome
Grayson sent Denton a packet of materials regarding the defense, including
articles, appellate decisions in cases involving the defense, and information
regarding courts’ positions on the defense. According to Denton, he discussed the
possibility of a battered spouse defense with defendant and her family and friends
as well as the prosecutor. Ultimately, he decided not to pursue a battered spouse
defense and did not hire an expert.

Over the next few months, Denton and Brooks had several discussions regarding
a possible guilty plea. Brooks refused to consider a plea to manslaughter and
refused Denton’s request for a secaledjree murder plea with a sentence cap. In
January 2011, Brooks offered defendant the same plea that he had previously
offered, i.e., secondegree murder ah felonyfirearm with no sentence
recommendation in exchange for dropping the open murder charge. Defendant
accepted the plea and pleaded guilty on February 3, 2011. The trial court
sentenced defendant to 18 to 36 years in prison for the murder conviction, to be
served consecutive to 2 years’ imprisonment for the felony-firearm conviction.

On September 21, 2011, defendant filed a motion to withdraw her plea, to correct
her invalid sentence, and to amend the presentence investigation report. In her
motion to withdraw her plea, defendant argued that Denton had rendered
ineffective assistance of counsel for failing to investigate a battered spouse
syndrome defense and/or hire an expert to examine defendant. Defendant
asserted that her plea was thereforemluntary. She requested the appointment

of a battered spouse syndrome expert at public expense as welbiather
hearing.

At the Gintherhearing, Denton admitted that he signed the stipulation to adjourn
trial in part to investigate a battered spoagedrome defense. He obtained the
packet of materials from Grayson regarding the defense, talked to defeamathnt
reviewed the police reports. He asserted that he originally intended to hire an
expert witness regarding the defense, but ultimately mi@ted after reviewing

the case materials that the defense was not worth pursuing. One of Denton’s
biggest concerns was the fact that defendant reloaded her gun and continued
shooting. Also, there was not much evidentiary support to show a history of
physcal abuse against defendant. There was only one documented incident of
domestic violence. When asked whether he thought thadefelfise or a battered

2 People v. Ginther390 Mich. 436; 212 NW2d 922 (1973) (footnote original).
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spouse defense was a viable defense, Denton responded, “I don’t think it could be
sold to a jury.”

Denton testified that he met with defendant while she was incarcerated at least
two or three times and probably wrote letters to her during the seven months that
he represented her. Denton scored defendant’s sentencing guidelines lgefore th
plea hearing buhe did not tell defendant the sentence that she was likely to
receive. Denton admitted that he told Grayson in a letter dated March 10, 2011,
that defendant could receive “as little as 8 years, although [he] would expect 10 to
11 years” based on his calation of the sentencing guidelines. Denton told
defendant that her sentence would be controlled by the sentencing guidelines.
Denton testified that one of his concerns was defendant’s desire to be with her
children. Defendant had told Denton that she wanted an opportunity to get out of
prison and be with her children someday. Denton testified that considering
defendant’s desire to be with her children and his belief that a battered spous
defense would not be successful, he thought the sategrée murder plea was a
good option because it would give defendant a chance to be released from prison
one day.

Dr. Karla Fischer testified as an expert withess on domestic violence anédatter
spouse syndrome. She maintained that battered spouse syndrome is “not a
defense per se, but the expert testimony helps to support a theorydsdfeale.”

She opined that a battered spouse defense presented to a jury typicallynmesults i
reduction of charges, most commonly a reduction from-diegfree murder to
seond-degree murder.

Fischer conducted a domestic violence evaluation of defendant in prison in
October 2011 after defendant moved to withdraw her plea. Defendant told
Fischer that Shimel had abused her physically and emotionally throughout their
30-year nmarriage and had threatened to kill her. Defendant claimed that Shimel
had punched her, strangled her, kicked her, restrained her, and committed acts of
sexual violence against her. Defendant admitting stabbing Shimel with a knife
while he was choking hezarly in their relationship. Fischer opined that, based
solely on the information that defendant provided, defendant had acted-in self
defense. Fischer admitted that she did not have a “full grasp” of the forensic
evidence and that a battered spouseessssent is based on a defendant’s
perception of events, which might not match up with other facts. Defendant told
Fischer that she was having financial difficulties at the time of the shootihg, bu
Fischer did not believe that that information was impartaVhen asked whether

it would have had any significance if defendant had a gambling problem and
defendant and Shimel had conflict about it, Fischer responded:

A. Well, my job in understanding the history of domestic violence
doesn't necessarily +rthat wouldn't necessarily be
psychologically significant in the evaluation of domestic violence



and its effects. So, | guess the answer would be no, it wouldn’t
necessarily be important.

Q. So you wouldn’t consider other motivation for the shooting?

A. I'm not really sure how to answer that question. | mean, my job
is not to understand the motivation underlying the shooting. My
job is to understand the history of ... domestic violence, how it
affected her and whether or not it led her to act indsfiénse.

Defendant testified that she never received any phone calls or correspend
from Denton while she was in jail. She claimed that Denton visited her twice, the
first time for “under an hour and the second time lasted for about 10, 15 minutes.”
According to defendant, Denton told her at the second meeting that he was going
to speak to Brooks and try to negotiate a plea deal with a sentence of 7 to 15 years
or less. Defendant maintained that Denton did not explain the sentencing
guidelines to her, nor did he ask if she had any prior convictions. Defendant
testified that the next time that she saw Denton was when she walked into the
courtroom for the plea hearing. After defendant pleaded guilty, she wrdtera le

to Denton that stated:

I’'m writing you to—I'm writing to in regards te-to the plea
hearing that occurred today at 1:30. What happened? Why was I
not notified by you or your office or by Mr. Jacob Kolinski, your
legal assistant who was with you today? Why didn’t | get to meet
or speak with you before the coutbefore court so you could
explain what this plea deal you had was all about? How could you
do this to me? What did | just plea to? How much time am |
looking at? What is the difference of Open Murder and Second
Degree Murder? I'm»dremely confused, distraught, and frankly,

| don’t remember much about what happened today in court.

Defendant admitted that it was a priority for her to be able to be released from
prison one day so that she could be with her children. Defendantdaistical

that she told a different story about the shooting when she first spoke to a
detective and persons at the forensic center. She initially did not tell theweetect
that she thought that Shimel was going to kill her that day. Later, defendant
claimed that she did not tell the detective that she thought that Shimel was going
to kill her because she wanted to protect her family from the media. Defendant
admitted that she was an avid gambler and had financial problems. She
“possibly” bounced two checks on the day of the shooting, and she “might have
told” a friend that she could not support herself financially without Shimel.
Defendant also admitted that she talked to her daughters on the phone from jall
and tried to get them to remember the abbae $himel allegedly inflicted on her.
Defendant testified that her daughters “probably” told her that they did not recall



any abuse. Defendant also acknowledged that her daughters testified at the
preliminary examination that they did not recall anygbgl abuse.

Grace Ombry, defendant’s best friend in high school, testified that defendant
began dating Shimel after she dropped out of high school in the beginning of her
senior year in 1981. Defendant and Shimel moved into an apartment together in
1983 before they married. Ombry visited the apartment once, during which time
defendant showed Ombry bruises on her leg and claimed that Shimel had beaten
her. She also showed Ombry a gun that Shimel owned and said that Shimel had
threatened her with it. ter in 1983, shortly after defendant and Shimel married,
defendant told Ombry that she was unhappy and wanted to get a divorce because
Shimel was mean to her. Ombry had not had regular contact with defendant since
they were teenagers.

Brooks testified tht from the beginning of the case, he believed that defendant
had only two possible defensemsanity and selflefense under a battered
spouse theory. Brooks viewed defendant’s videotaped statements to the police in
which she admitted that she shot Shimel several times during an argument in their
bedroom while three of their children were home. No other weapons were
involved to suggest that defendant was in any danger. Brooks testified that in his
early conversations with Denton, Denton mentioned that he was considering a
seltdefense defense under a battered spouse theory, but Brooks did not believe
that the evidence supported such a defense. Brooks maintained that the police had
spoken to “dozens and dozens” of people, and Brooks did not believedrat th
was any substantiating proof of any serious prior violent acts between defendant
and Shimel. In fact, Brooks testified that all four of defendant’s children “denied
that they had ever seen any physical violence or threats of physical violence”
betweentheir parents. Brooks told Denton that, in his view, the shooting was
precipitated by the couple’s financial problems, and specifically deféadant
gambling problem. Shimel was working extra jobs on the side to earn money for
the family during the holigys, and funds were missing, including a recent
payment for a job in the form of a check. Brooks learned from family members
and a friend that Shimel was considering leaving the home and either divorcing or
separating from defendant. According to Brodke, physical evidence was also
inconsistent with selflefense. Shimel suffered seven gunshot wounds to his
back, two of which were fatal and would have disabled Shimel very quickly.
Although the chamber of the gun held only seven bullets, Shimel suffered nine
gunshot wounds. The theory that defendant reloaded the gun and then continued
to shoot was consistent with the children’s description of what they had heard
from downstairs. Brooks reviewed Fischer’s report and testified “viaiolate
certainty” that it would not have convinced him to change the plea offer or his
assessment of the strengths and weaknesses of his case. Brooks vieveztd Fisch
report as contradictory and self serving.



People v. ShimeNo. 312375, 2013 WL 4006549, at *1-4 (Mich. Ct. App. Aug. 6, 2013)
(additional footnotes omitted).

The trial judge granteBetitioner’'s motion to withdraw the plea, finding that counsel had
been deficient for only visitingetitioner for approximately one and a half hours in jail. The
judge furthe ruled that counsel had been ineffective for failing to investiBategioner's sel
defense claimld., at * 56. The trial judge concluded thBetitioner had established that she
was prejudiced by defenseunsel’s deficient performance and thht for trial counsel’s
deficiencies, she would not have pleaded gulittyat * 6.

C.

Applying a deferential “clear error” standard of revietie Michigan Court of Appeals
reversed the trial court judge’s decision to set aside the guilty plea awsthesl Petitioner’s
conviction. The Michigan Court of Appeals first concluded that the trial jotkgely erred in
its factualfinding that trial counsel had not adequately investigattiiéher’s case:

In this case, the trial court found that Denton failed to fully and independently
investigate a selflefense defense based on a battered spouse theory, thus
satisfying the first prong of th&tricklandtest. The trial court’'s finding was
clearly erroneous. Th&inther hearing testimony established that Qenis an
experienced attorney, he was the elected county prosecutor for Saginaw County
for four years beginning in 1972, and he had handled approximately two hundred
homicide cases. Denton testified that he had spoken on several occasions with
Dale Grayson at the National Clearinghouse for the Defense of Battered Women
regarding the battered spouse syndrome defense and had obtained materials from
Grayson regarding the defense. Denton was concerned about the fact that
defendant fired several shots into Shimel's back, reloaded the gun, and continued
to fire. He was also concerned that none of her four children had witnessed any
physical abuse or threat of physical abuse to defendant, and there was very little
evidentiary support to substantiate a history of physical abuse. Denton explained
that he decided not to pursue the defense because he did not believe that “it could
be sold to a jury.” In fact, he testified that he believed that defendant would have
been convicted of firslegree murder had she prodeé to trial. Because
defendant’s primary goal was to one day be released from prison in order to be
with her children, Denton believed that a plea to sedwsutee murder was her

best option. Thus, the record shows that the trial court clearly erred by
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determining that Denton failed to conduct an investigation into a battered spouse
theory of seHdefense. Moreover, the trial court’s findings indicate that it
impermissibly substituted its judgment for that of Denton regarding matters of
strategy.

Pemle v. Shimel2013 WL 4006549, at *8.

The Michigan Court of Appealalsoconcluded that the trial court erred as a matter of
law by failing to apply the correct prejudice standard in assessing the peidtiomeffective
assistance of counsel claimhd@Court rejected &titioner's argument thato establish prejudice
in the context of her ineffective assistance of counsel claim, she merely gsiblish that but
for counsel's allegedly deficient representation, she would have gone to Titid Mchigan
Court of Appeals concluded that under established U.S. Supreme Court precededdgr o 0
establish prejudiceo as to support her ineffective assistance of counsel dPatitipner “was
required to show the defense would have been successful if she had gone to triaklre that
would have received a better outcome than she received after pleading gedigle v. Shimel
No. 312375, 2013 WL 4006549, at *9.

The Michigan Court of Appeals concluded tiRatitioner failed to show that she would
have prevailed had she rejected the plea agreement and gone to trial:

Moreover, the record establishes that defendant would not have received a better

outcome if she had gone to trial and argued that she acted-degsie based on

a battered spouse theory. Other than defendant’s claims of abuse, the only

testimony showing that Shimel was physically abusive toward defendant was

Ombry’s testimony that in 1983 defendant showed Ombry bruises on her leg and

told Ombry that Shimel had threatened her with a.giWNone of defendant’s

friends or family members corroborated defendant’s claims of physicak,abus
even after defendant tried to get her daughters to recall the alleged abuse when
defendant talked to them on the telephone from jail. Defendant’s chitddetine

police that what they heard while downstairs in the home was consistent with

defendant shooting, stopping to reload the gun, and continuing to fire. In

addition, seven of the bullets entered Shimel’s body through his back. Thus, the
evidence snply did not support a setfefense theory. Moreover, Fischer

testified that in cases involving a battered spouse defense, charges aréytypical
reduced from firsdegree murder to secow@gree murder, which is exactly what
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occurred in this case as auktf defendant’s plea. Accordingly, the record does

not show that defendant would have received a better outcome had she gone to

trial instead of pleading guilty. As such, defendant has failed to estabésh t

prejudice prong of th&trickland-Hill test

People v. ShimgR013 WL 4006549, at *10.

The Michigan Supreme Court denidtitioner leave to appeadPeople v. Shimgk95
Mich. 916, 840 N.w.2d 312 (2013).

Petitionernow seeks a writ of habeas corpus on the following ground:

|. Deference mudbe given to the state trial court’s ruling, following#ickland

evidentiary hearing, that petitioner may withdraw her guilty plea bedagistrial

counsel was ineffective for failing to investigate a Battered Women Syredro

defense as well as inadegei@abmmunication.

Petitioner has also filed a motion to ameimel memorandum in support of her habeas petition.
Il.

The provisions of the Antiterrorism and Effective Death Penalty Act of 1996 (AEDP
Pub.L. No. 104132, 110 Stat. 1214 (Apr. 24, 199@hich govern this case, “circumscribe[d]”
the standard of review federal courts must apply when considering applscédr a writ of
habeas corpus raising constitutional claiBse Wiggins v. SmjtB39 U.S. 510, 520 (2003).

As amended, 28 U.S.C. § 248) permits a federal court to issue the writ only if the state
court decision on a federal issue “was contrary to, or involved an unreasonable iapptitat
clearly established Federal law, as determined by the Supreme Court,” aruibtach to “an
unreasonable determination of the facts in light of the evidence presented in the State co
proceeding.” 28 U.S.C. § 2254(d)(1) & (Hranklin v. Francis 144 F. 3d 429, 433 (6th Cir.

1998). Mere error by the state court will not justify issuance of tite nather, the state court’s

application of federal law “must have been objectively unreasonalligging 539 U.S. at 520
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21. Additionally, state court factual determinatioase presumed correc8 U.S.C. 8
2254(e)(2).

The Supreme Court has expladthat, under section 2254(d), a state court decision is
only “contrary to” clearly established Supreme Court precedent if it “appliesile that
contradicts the governing law set forth in [Supreme Court] cases” or “csfacset of facts that
are magrially indistinguishable from a decision of this Court and neverthelesesat a result
different from [the Court’s] precedentWilliams 529 U.S. at 405-06.

The Supreme Court has also explained that, under 2254(d), a state court decision involves
an “unreasonable application” of Supreme Court precedent when the application of thehHaw
facts of the prisoner’'s case is “objectively unreasonat®erico v. Lett559 U.S. 766, 773
(2010). The Court has explained:

“[A] n unreasonable application &tderal law is different from an incorrect

application of federal law. Indeed, a federal habeas court may not issue the writ

simply because that court concludes in its independent judgment that the relevant
statecourt decision applied clearly established federal law erroneously or
incorrectly. Rather, that application must be objectively unreasonable. This
distinction creates a substantially higher threshold for obtaining réleef de
novoreview. AEDPA thus imposes a highly deferential standarevafuating
statecourt rulings, and demandsat statecourt decisions be given the benefit of

the doubt.

Id. (finding that the state court’s rapid declaration of a mistrial on groundsyotipadlock was
not unreasonable even where “the jury only deliberated for four hours, its notesingeably
ambiguous, the trial judge’s initial question to the foreperson was impresisethe judge
neither asked for elaboration of the foreperson’s answers nor took any other measamésno c
the foreperson’snediction that a unanimous verdict would not be reach@adt@rnal quotation

marks and citations omittedjee also Knowles v. Mirzayan&b6 U.S. 111, 122 (2009 0ting

that the Supreme Court has held on numerous occasions that it is not “an unfeasonab
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application of clearly established Federal lafor a state court to decline to apply a specific
legal rule that has not been squarely established by this C@ut&)nal quotations omittéd
Phillips v. Bradshaw607 F. 3d 199, 205 (6th Cir. 2010).

Finally, although the trial judgm this caseconcluded thaPetitioner’strial counsel was
ineffective, this Courneednot defer to that resolution in favor of Petitioner. ThEDPA'’S
standard of review ienly a precondition to habeas relief, not artig@ment to it.SeeDaniels v.
Lafler, 501 F.3d 735, 740 (6th Cir. 2007).

.

As an initial matter, Petitioner has filed a motion to amér@dmemorandum in support
of herhabeas petition. Respondent has not opposed this mdtiendecision to grdror deny a
motion to amend is within the discretion of the district cdbeeFed. R. Civ. P. 15Clemmons
v. Delq 177 F.3d 680, 686 (8th Cir. 1999). Notice dmel possibility ofsubstantial prejudice to
the opposing party are the critical factors in determining wheth@oteon to amend should be
granted Coe v. Bell 161 F.3d 320, 3442 (6th Cir. 1998). Such a motiomay be denied when
it has been unduly delaye@shd when grantinthe motion would prejudice the nonmovaainith
v. Angelonel1l F.3d 1126, 1134 (4th Cir. 199if)ternal citations mitted). However, delay by
itself is not sufficient to deny a motion to ame@ade 161 F.3d at 342.

Petitioner’sproposed amendesiemorandum in support of hbabeas petition alleges
additional support fo the clains already raised in her original petition. The amended
memorandum in no way changes the petition itsé@lie motionwas notunduly delayed and
granting the motionvill not unduly prejudice Respondent. Accordingly, tlhpposednotion

to amaed will be granted

-12 -



Petitionerfirst argueghatshe was denied the effective assistance of trial counsel because
her trial counsefailed to spend suftiient time consulting witlher. Petitioner also contends that
counsel was ineffective for advisirger to plead guilty to a reduced charge of seategree
murder rather than investigating and pursuing a Battered Spouse Syndrome¢RaSe.

A.

To showshe was denied the effective assistance of counsel under federal constitutional
standards, geitioner must satisfy a two prong test. Firatpetitionermust demonstrate that,
considering all of the circumstances, counsel’'s performance was so detcete attorney
was not functioning as the “counsel” guaranteed by the Sixth Amendr8éertkand v.
Washington 466 U.S. 668, 687 (1984). In so doirgpetitioner must overcome a strong
presumption that counsel’s behavior lies within the wide range of reasonable professional
assistanceld. In other words, a petitioner must overcome the presumption that, under the
circumstances, the challenged action might be sound trial str&igikland,466 U.S. at 689.

Second,a petitionermust show that such performance prejudiceddefenseld. To
demonstrate prejudica, petitionemust show that “there is a reasonable probability that, but for
counsel’'s unprofessional errors, the result of the proceeding would have beeantiffer
Strickland,466 U.S. at 694. The Supreme Court’s holdin&tincklandthusplaces the burden
on apetitionerraising a claim of ineffective assistance of counsel, and not the state, to show a
reasonable probability that the result of the proceeding would have been different, but for
counsel’s allegedly deficient performan&ee Wong v. Belmonié&b8 U.S. 15, 27 (2009

Furthermoreon habeas review, “the question is not whether a federal court believes the
state court's determination under tt8#rickland standard was incorrect but whether that

determination wasnreasonable a substantially higher thresholKhowles v. Mirzayance556

-13 -



U.S. at 123 i(ternal quotations omittgd “The pivotal question is whether the state court’s
application of theStricklandstandard was unreasonable. This is different from asking whether
defense counsel’'s performance fell bel®ickland’s standard.”Harrington v. Richter 562
U.S. 86, 101 (2011). Indeed, “becauseShecklandstandard is a general standard, a state court
has even more latitude to reasonably determine that a defendant has not saisftzohdard.”
Knowles 556 U.S. at 123.

Consequentlythe § 2254(d)(1) standasepplies d&'doubly deferential judicial review” to
a Stricklandclaim brought by a habeas petitionkt. This means that on habeas review of a
state court conviction, “[A] state court must be geain& deference and latitude that are not in
operation when the case involves review underStieklandstandard itself.’'Harrington, 562
U.S. at 101. “Surmountintrickland’s high bar is never an easy taskd. at 105 (quoting
Padilla v. Kentucky559U.S. 356, 371 (2010)). Because of this doubly deferential standard,
“the question is not whether counsel’s actions were reasonable. The question is Wheghsr t
any reasonable argument that counsel sati§tadkland’sdeferential standard.Harrington v.
Richter, 562 U.S. at 105. Aeviewing court must not merely give defense counsel the benefit of
the doubt, but must also affirmatively entertain the range of possible reasonsuthisetl anay
have had for proceeding as he or she @idllen v. Enholster,131 S. Ct. 1388, 1407 (2011).
Reliance onhindsightto cast doubt on pleathat took place over four years ago is precisely
whatStricklandand AEDPA seek to prever@eeHarrington v. Richter562 U.S. at 107.

B.

Petitioner initially suggest that she was constructively denied the assistance of counsel

because her trial lawyer only visitdeer in jail twice, for a total of one and a half hours.

Petitioner argues that counsel’s failure to visér more frequently during the pteal period
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amounted to ger sedenial of the effective assistance of counsel such that Petitioner does not
need to show that the insufficient time in fact resulted in prejudice.

Where defense counsel entirely fails to subject the prosecution’s case targhigan
adversarial testing,” there has been a constructive denial of counsel, and a defesdlandt ne
make a showing of prejudice to establish ineffective assistance of coMassl.v. Hofbauer,

286 F. 3d 851, 860 (6th Cir. 2002). However, in order for a presumption of prejudice to arise
based on an attorney’s failure to test the prosecut@se sucthat reversal is warranted without
inquiring into prejudice, the attorney’s failure to test the prosecutor’'sncasebe completdell

v. Cone535 U.S. 685, 697 (2002).

The case oMitchell v. Mason 325 F. 3d 732 (6th Ci2003) upon which Petitioner relies
does not support dditioner’s position that she was constructively denied the assistance of
counsel. InMitchell, the Sixth Circuitinterpreted theSugeme Court’s holding irCronic to
requirea presumption of prejudicggainst getitioner’s neffective assistance claimshé& Sixth
Circuit decided in favor of the petitioner in that case based on evidence that the defenske couns
only met with the petitioner for six minutes immediately before trial desppessenting the
petitioner for seven monthsogether withthe fact thatcounsel had been suspended from the
practice of lawin the month prior tdrial, and therefore did not appearaaty motion heangs or
do any other work on the casee Idat 742-44.

Petitioner’'s case is distinguishable from the petitioner's circumstancaditchell.

Unlike in Mitchell, Petitioner’s counsel was not suspended from the practice of latitioirer
does not allge thatDentonfailed to meet with her at all, only thBentonmet with her twice in
jail for a total of one and a half hours. However, dbthtrial court judge and Petitioner ignored

Dentoris testimony from theGinther hearing in which he stated thahe believed he
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communicatedwith Petitioner over the telephone and in writirand thathe believed that he
visited Retitioner at least three times in jail, if not more. (Tr. 3/22/12, ppl9)8 The evidence
also shows that Denton spent time investigptitetitioner's defense and negotiating a plea
bargain.

In Mitchell, the Sixth Circuit distinguished that case from the circumstances present in
this case, observing that if the issue had been only the failure of counsel to rtheétewi
petitioner to suitiently prepare during thirty-day period prior to trial, “it might have been
proper to apply th&tricklandanalysis, for aBell notes, counsel’s failure in particular instances
is evaluated undetrickland” Mitchell, 325 F. 3d at 742. “In sholjitchellis a case involving
unique factsa complete failure to consult combined with counsel’s suspension from the practice
of law immediately prior to triaénd its holding is cabined by those unique fackgé Willis v.
Lafler, No. 2007 WL 3121542, * 29 (E.D. Mich. October 24, 2007).

The Sixth Circuit has applied th8trickland standard in evaluating and rejecting an
ineffective assistance of counsel claim based upon counsel’s failure to coitbult mabeas
petitioner.See Bowling v. Parke844 F. 3d 487, 506 (6th Cir. 2003) (trial attorneys’ alleged
failure to consult with defendant did not prejudice defendant in capital mursier @ad thus
could not amount to ineffective assistance, although attorneys allegedly tmetef@endant for
less than one hour in preparing defense, where defendant failed to show how additional
consultation with his attorneys could have altered outcome of trial). Accorditigty
petitioner’s ineffective assistance of counsel claim is subject t8ttieklandstandardandshe
is required to show actual prejudice to obtain habeas relief.

Here, Petitioner has not shown that she was prejudiced by the amount of time hdr counse

spent with her. She has not met her burden uStieklandof showing that her case would
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have been successful, but for her counsel’s failure to spend more time with her. Cohsequent
she cannot succeed on this theory of ineffective assistance of counsel.
C.

Petitioner'snext argueshat she was deniegffectiveassistance of counsel wheertrial
counseladvisedher to pleadquilty to seconelegree murdeinstead of raising 8SS defense.
This theory of ineffective counsel is also without merit.

Plea bargainingplays a crucial role in the judicial process. The Supreme Court has
explained

Acknowledging guilt and accepting responsibility by an early plea respond to

certain basic premises in the law and its function. Those principles are draded i

guilty plea is too easily set aside based on facts and circumstances not dpparent

a competent attney when actions and advice leading to the plea took place. Plea

bargains are the result of complex negotiations suffused with uncertainty, and

defense attorneys must make careful strategic choices in balancinguopiss

and risks. The opportunities, of course, include pleading to a lesser charge and

obtaining a lesser sentence, as compared with what might be the outcaméy/ not

at trial but also from a later plea offer if the case grows stronger anecptoss

find stiffened resolve. A risk, in addition to the obvious one of losing the chance

for a defense verdict, is that an early plea bargain might come before the

prosecution finds its case is getting weaker, not stronger.

Premo v. Moore562 U.S. 115, 124-25 (2011).

The Supreme Couhtas warned that failure to adhere to $tecklandstandard in reviewing plea
bargains creates at least two problemds.at 125. First, hindsight review often distorts and
overlooks the nuances of a negotiation process and ignores the special insightatitahey

has based on his or hexperience angast dealings witta particular prosecutor or particular
court. Id. Second, ineffectiveassistance claims that lack necessary foundation may bring
instability to the very proas the inquiry seeks to protédn that the lack of assurance that

reviewing courts will adhere to the strict requirements of the AEDPASamckland“could lead

prosecutors to forgo plea bargains that would benefit defentl&hts
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In addition to showing actual prejudice, in order to satisfy the prejudice requiréone
an ineffective assistance of counsel claim in the context of a glalty adefendant must show
that there is a reasonable probability that, but for counsel’s errors, he or she wouldenot ha
pleaded guilty, but would have insisted on going to tHaetmo,562 U.S. at 129. An assessment
of whether a defendant would have gone to trial but for counsel’s errors “will depgaly lan
whether the affirmative defense likely would have succeeded at Hidllv. Lockhart, 474 U.S.
52, 58-59 (1985).

The Sixth Circuit has interpretedill to require a federal habeas court to always analyze
the substance of the habeas petitioner’'s underlying claim or defense toidetehether but
for counsel’s error, petitioner would likely have gone to trial instead of pleaditity. gbee
Maples v. Stegall340 F. 3d 433, 440 (6th Cir. 2003). Atpioner therefordnas the burden to
show a reasonable probability that but for counsel’s errors, she would not have pleéged gui
because there would have been a reasonable chance that she would have been acquitbed had he
she insisted on going to trigcdee Garrison v. Eld.56 F. Supp. 2d 815, 829 (E.D. Mich. 2001).
A habeas petitioner’s conclusory allegation that, but for an alleged attotn&yamission he or
she would not have pleaded guikyinsufficient to prove such a clairtd. The test of whether a
defendant would nohave pleaded guiltyif she had receivedifferent advice from counseés$
objectve, and sa petitimer mustdemonstrate thatejectingthe plea bargain would have been
rationalunder thecircumstanceilla v. U.S, 668 F. 3d 368, 373 I{BCir. 2012).

Finally, “[W]hen a state prisoner asks a federal court to set aside a sentente d
ineffective assistance of counsel during plea bargaining,” a federal couruieetelp “use a
doubly deferentiastandard of review that gives both the state court and the defense attorney the

benefit of the doubt.Burt v. Titlow 134 S. Ct. 10, 13 (2013).
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Petitiona has failed to show that trial counsel wasffective foradvising her to plead
guilty insteadof presenting 8BSS defense. eRitioner has also failed to show a reasonable
probability that she could have prevailed had gteto trial, or that she wodlhave received a
lesser sentence than she did by pleading gusige Shanks v. Wolfenbarg887 F. Supp. 2d
740, 750 (E.D. Mich. 2005).

In this case Petitioner was originally charged with open murderder Michigan Law
Such a charge gives a circaiburt jurisdiction to try a defendant on first and second degree
murder chargesSee Taylor v. Withrow288 F.3d 846, 849 (6th Cir. 2002)nder Michigan law,

a conviction for firstdegree murder requires a nparolable life sentence, whereas a conwuictio

of second-degree murder is parolaldee Perkins v. LeCureus8 F.3d 214, 216 (6th Cir. 1995).
Petitioner’s trial attorney negotiatea plea agreement wherebwgtioner was able to plead
guilty to a reduced charge of secemebree murder, which elimated the very real risk of
conviction for firstdegree murder dtial and spending the rest of her life in prison. Under the
plea agreement,dftioner received a sentence of eighteen to thirty six years in prison on the
seconddegree murder conviction.

Petitionerhas not met her burden sowng her defenseounsel’s advice taccept that
plea bargain anfbrego a defense of salefense based on BSS was unreasonable or that she
would have been successful with such a defense had she insisted ortogtiay Under
Michigan law,BSS is nota defense in itselSeaman v. Washingtph06 F. App’x 349, 360 (6th
Cir. 2012). Instead, the syndrome is viewed solely as a mental condition about which &n exper
may testify when “relevant and helpful to thery in evaluating a BSS] complainant’s
credibility.” 1d. BSS is therefore raised as part of a defendant’s claim that she honestly and

reasonably believed she was acting in-defense.
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Under Michigan law, one acts lawfully in seléfense if he or shé&onestly and
reasonably believes that he or she is in danger of serious bodily harm or death, asyjublged b
circumstances as they appeared to the defendant at the time of Blarston v. Elg 186 F. 3d
712, 713, fn. 1 (6th Cir. 1999 To be lawfulselfdefense, the evidence must show that: (1) the
defendant honestly and reasonably believed that he was in danger; (2) the dandewdsare
death or serious bodily harm or imminent forcible sexual penetration; (3) the adtem ta
appeared at the time to be immediately necessary; and (4) the defendant was naalthe in
aggressorSee Johnigan v. EIQQ7 F. Supp. 2d 599, 6@® (E.D. Mich. 2002) A defendant is
not entitled to use any more force than is necessary to defend himselfeif. Getsigan,207
F. Supp. 2d at 609. “[T]he law of salefense is based on necessity, and a killing or use of
potentially lethal force will be condoned only when the killing or use of potentetlall force
was the only escape from death, serious bodily harmmminent forcible sexual penetration
under the circumstancesldhnigan,207 F. Supp. 2d at 609 (internal citation omitted).

Here Petitioner’s defense counsel considered a number of factors in determiniagythat
seltdefense claim would likelfpe ursuccessful First, here was very little evidee supporting
Petitioner’s claims of longtandingphysical abuseby the victim. Rtitioner's four children
indicated they had never seen any instances where the victim physicald alpughreated
Petitiorer. Additionally, Petitionerdid not initially tell the police that shfeared the victim was
going to kill herthat day

Second the victim suffered nine gunshot wounds, seven of which entered his body
through his back. Petitioner reloaded the guafter discharging seven of thehots andhen
resumed firing. The fact that the victim was shot multiple times in the back undeamys

credible selHdefense claim and constitutes evidence of premeditéBiea.Cain v. Redmaf47
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F. 2d 817, 822 (6th Cir. 4) See alsoe.g., Young v. Withrovd9 F. App’x 60, 62 (6th Cir.
2002). Additionally, the firing of multiple gunshots at the victim was sufficientstabéish
premeditation and deliberation, so as to support a conviction fordéggee murderSee
Crawley v. Curtis 151 F. Supp. 2d 878, 8&8® (E.D. Mich. 2001).The fact that Petitioner
reloaded her gun before continuing to fire her weapon is also evidence of premeditation that
would support a firstegree murder convictiod. Finally, there was ncevidence that the
victim was armed at the time of the shoofifigither damaging &itioner’s selfdefense claim.
See Johnigar207 F. Supp. 2d at 609.

Even if a jury could have believed that Petitioner was a battered spouse, they «till coul
have rejected her claim of seléfense under the facts of this c&Seaman v. Washingtpb06
F. App’x at 360. Due to the limited application of BSS defenses under Michigaanihhe
lack of any evidence suggesting thatifoner acted in seliefensePetitioner has not met her
burden of showinghather defenseounsel was ineffective for failing fgursue a BSS defense
Id. In contrast, the evidence supporting a conviction for first degree mwatersubstantial
Under the circumstances, trial counsel’'viaed to plead guiltyto a reduced charge of secend
degree murder was a reasonable strat®8gg.Bonior v. Conerl$16 F. App'x 475, 479 (6th Cir.
2010). FRetitioner isthereforenot entitled to habeas reljefnd her petition will be denied.

V.

A habeas petitioner must receive a certificate of appealability (“COA”) in cral@ppeal
the denial of a habeas petition for relief from either a state or federal convi@®b.S.C. §§
2253(c)(1)(A), (B). A court may issue a COA *“only if the applicant megle a substantial

showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). When a fedsredtdi

% Rule 11 of the Rules Governing Section 2254 Cas#w®itunited States District Courts, 28 U.S.C. foll. § 2254,
provides that “[t]he district court must issue or deny a certificate afagbility when it enters a final order adverse
to the applicant.” Rule 11(a), 28 U.S.C. foll. § 2254.
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court rejects a habeas claim on the merits, the substantial showing threshdld iz peé&tioner
demongrates that reasonable juristoould find the district cour§ assessment of the
constitutional claim debatable or wror8ee Slack v. McDanied29 U.S. 473, 484-85 (2000).

Petitioner will be granted a certificate appealability The fact that the trial judge found
that trial cousel was ineffective shows that reasonable jucstdd decidePetitioner’s claim of
ineffective assistance of counsel differen®ge Robinson v. Stegdlb7 F. Supp. 2d 802, 820,
fn. 7 & 824 (E.D. Mich. 2001)Accordingly, Fetitioner will be granteda certificate of
appealability.

V.

Accordingly, it is ORDERED that Petitioner's motion for leave to file an amended
memorandum in support of her petition, ECF No. &GRANTED.

It is furtherORDERED that the petition for writ of habeas corpus, ECF Noand 2, is
DENIED.

It is furtherORDERED that a certificate of appealability GRANTED.

s/Thomas L. Ludington
THOMAS L. LUDINGTON
United States District Judge

Dated:November 6, 2015

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoingrorcs served
upon each attorney or party of record herein by electroransior first
class U.S. mail oNovember 6, 2015

sMichael A. Sia
MICHAEL A. SIAN
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