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UNITED STATES DISTRICT COURT
EASTERN DISTRICTOF MICHIGAN
NORTHERN DIVISION
SCOTT M. BENNETTS,
Plaintiff, Caséa\o. 15-cv-10087

V. Honorabld@’homasL. Ludington
Magistrate Judge Patricia T. Morris

AT & T UMBRELLA PLAN NO. 1,
Defendant.

/

ORDER OVERRULING OBJECTIO NS, ADOPTING REPORT AND
RECOMMENDATION, DENYING PLAINTIFF’'S MOTION FOR
JUDGMENT ON THE ADMINISTRA TIVE RECORD, AND GRANTING
DEFENDANT’'S MOTION FOR JUDG MENT ON THE ADMINISTRATIVE

RECORD

On October 19, 2012, Plaintiff Scdit. Bennetts filed a complaint alleging
that he was denied digéity benefits in violationof § 502 of the Employee
Retirement Income Securi#gct of 1974, 29 U.S.C. § 113Bennetts v. AT & T
Integrated Disability Serv. CtrNo. 12-cv-14640Kennetts), ECF No. 1. On June
11, 2014, this Court found that AT & Taenial of Long Term Disability Benefits
to Bennetts was arbitrary and capricioBSF No. 26. Accordingly, the case was
remanded to the plan admimaor for further proceedingdd. AT & T again
denied Bennetts’s request for Long Tdnsability Benefits. On January 9, 2015,

Bennetts filed the complaint whidbrms the basis for this actioBennetts v. AT
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& T Integrated Disability Serv. CtrNo. 15-cv-10087Bennetts [J, ECF No. 1.
The parties filed cross motions for judgnt on the administrative record, ECF
Nos. 18, 19, and the Magistrate Juditgrd a Report and Recommendation on May
3, 2016 recommending that Defendant’stioo for judgment be granted. Bennetts
has timely filed objections. ECF No. 22.

Pursuant to a de novo review of trexord, Bennetts’'s objections will be
overruled and the report and recommeiusia will be adopted. Accordingly,
Plaintiff's motion for judgment on the aunistrative record will be denied,
Defendant’s motion for judgment on the adrsirative record will be granted, and
Plaintiff's claim will be dismissed with prejudice.

l.

Neither party has objected to tlsimmary of facts contained in the
Magistrate Judge’s reporhd recommendation. Accordinglthey will be adopted
as if fully restated herein. Additionally, af the pertinent facts in this case appear
in the administrative record. Und&¥ilkins Baptist Healthcare Systerfthe
district court [is] confinedo the record that was befotkee Plan Administrator.”

150 F.3d 609, 615 (6th Cir. 1998).



Pursuant to Federal Rule of Civild@edure 72, a party may object to and
seek review of a Magistrate Judge’s né@nd recommendatiokee Fed. R. Civ.
P. 72(b)(2). Objections mubke stated with specificitythomas v. Arn474 U.S.
140, 151 (1985) (citation omitd¢. If objections are made, “[tlhe district judge
must determine de novo any part of the etgte judge’s disposition that has been
properly objected to.” Fed. R. Civ. P. BY@B). De novo review requires at least a
review of the evidence before the Mamast Judge; the Coumbay not act solely
on the basis of a Magistrateidhe’s report and recommendatiddee Hill v.
Duriron Co., 656 F.2d 1208, 1215 (6th Cir. 198After reviewing the evidence,
the Court is free to accepgject, or modify the fingigs or recommendations of
the Magistrate Judg&ee Lardie v. Birket21 F. Supp. 2d 806, 807 (E.D. Mich.
2002).

Only those objections that are sgiecare entitled to a de novo review under
the statuteMira v. Marshall 806 F.2d 636, 637 (6th Cit986). “The parties have
the duty to pinpoint those portions of thegisdrate’s report that the district court
must specially consider.ld. (internal quotation maskand citation omitted). A
general objection, or one thaterely restates the arguntgmpreviously presented,
does not sufficiently identify alleged errara the part of the magistrate jud&ee
VanDiver v. Martin 304 F.Supp.2d 934, 937 (E.D.Mi2004). An “objection” that

does nothing more than disagrwith a magistrate judged®termination, “without
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explaining the source of the errors’not considered a valid objectiddoward v.
Sec'y of Health and Human Serv832 F.2d 505, 509 (6th Cir. 1991). Without
specific objections, “[t}he functions of éhdistrict court are effectively duplicated
as both the magistrate and the distreziurt perform identical tasks. This
duplication of time and effort wastes jawil resources rather than saving them,
and runs contrary to the purgssof the Magistrate’s Actld.

B.

Although the Court’'s review of objgons to the Magistrate Judge’s
recommendation will be de novo, a distirstandard of review exists for the
Court’s analysis of the Defendant’'s danof benefits. Generally, a denial of
benefits is reviewed de wo by this Court “unlesghe benefit plan gives the
administrator or fiduciary discretionary thority to determineeligibility benefits
or to construe the terms of the plarFirestone Tire & Rubber Co. v. Bruch89
U.S. 101, 115 (1989). Here, the Plan’s tenmdicate that that the administrator
has discretionary authority: “[a]ny determination madehayPlan administrator or
any delegated third party will not beverturned unless it is arbitrary and
capricious.” Admin. Rec. at SBO66&CF No. 17. Morever, the parties
stipulated inBennetts lthat AT & T's Plan grantshe administrator discretionary
authority to determine eligibilitfor benefits or construe the terms of the Plan and,

thus, the Court will reviewthe determination under the arbitrary and capricious
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standard of reviewSeeBennetts v. AT & T Integrated Disability Serv. CB5 F.
Supp 3d. 1018, 1027 (E.D. Mich. 2014).

“The arbitrary and capricious standard is the least demanding form of
judicial review of an administrative action.Smith v. Continental Cas. Ga159
F.3d 253, 259 (6th Cir. 2006). The plan administrator’s decision will be upheld if
it is the result of a deliberate, principlegisoning process and is rational in light
of the plan’s provisionsCooper v. Life Ins. Co. of N. And86 F.3d 157, 165 (6th
Cir. 2007). “But the arbitrary-and-capricious standard of review is not a ‘rubber
stamp [of] the administrator’s decision.Coopet 486 F.3d at 165 (quotinipnes
385 F.3d at 661). “Rather, this standaedjuires us to review the quality and
guantity of the medical evathce and the opinions on badldes of the issues.”
Cooper 486 F.3d at 165. The administrataust consider the entire record, not
selected portionsSpangler v. Lockheed Martin Energy $%4.3 F.3d 356, 359-62
(6th Cir. 2002).

1.

Bennetts raises four objections tbhe Magistrate Judge’s report and
recommendation. First, h@gues the Magistrate Judgered in finding that the
Defendant properly denied benefitschase there was not sufficient objective
medical documentation of ghbility. Second, Bennetts argues that the Defendant’s

decision to not physically examine Bennettade Defendant’s denial of his claim
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arbitrary and capricious. Third, Bennettg@es that the Magistrate Judge erred in
concluding that Dr. Adams’s findings veeinconsistent. Fourth, Bennetts argues
that the Magistrate Judge wrongly cortgd that the vocatiohassessment made
by Ms. Harris was not arbitrary or capricious.

A.

In his first objection, Bennetts arguestlihe Magistrate Judge improperly
found that there was not sufficient objeetigvidence of disdlity for Defendant’s
conclusion that Bennetts was not disaliledbe arbitrary and capricious. Bennetts
admits that the he bears the burdempriducing objective medical evidence of an
iliness or injury in order toeceive Long Term Disability BenefitSeePIl. Objs. at
2, ECF No. 22. Under the benefits pl@gnnetts is entitled to receive Long Term
Disability Benefits only if his injury issupported by objective medical evidence
and prevents him from engaging in argcopation or employment for which he is
gualified. Admin. Rec. at SB0652.

Bennetts asserts that this Court foun@ennetts kthat Bennetts’s surgeries,
by themselves, presented etiive medical evidence&seeBennetts v. AT & T
Integrated Disability Serv. Cir.25 F. Supp. 3d 1018, 1034 (E.D. Mich. 2014)
(“Given that Bennetts underwent a majorgscal operation that could result in
severe pain and functiondimitations and the myriadbf questions remaining

concerning the medical evidence in the rdec®r. Tran’s summary conclusion that
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there was no objective medical eviden of disability was arbitrary and
capricious.”). Indeed, the mere fact sdfirgery has been hekd provide some
objective medical evidence of paiieeEbert v. Reliance Standard Life Ins. Co.
171 F. Supp. 2d 726, 740 (S.D. Ohio 2001). However, this Court simply found in
Bennetts Ithat “Dr. Tran’s summary cohgsion that there was no objective
medical evidence on the record was adbjtrand capricious. He did not address
specific findings by Bennetts’s physicians thatwas disabled or explain how his
conclusion was consistent with the ‘tjtaand quantity of tkb medical evidence’
on the record.” 25 F. Supp. 3d at 1034céwlingly, Bennetts’s previous suit was
remanded not because this Court cosiglely determined that the medical
evidence showed Bennetts was disablad, because the Defendant’s reviewing
doctor made a summary and arbitrary dosion that there was not sufficient
objective medical evidence of disability.

Upon remand, Defendant retained DryviLea neurosurgeon, and Dr. Lewis,
a pain medicine specialist, to reviewrBetts's medical records. Admin. Rec. at
SB0685-93. Both Dr. Levy and Dr. Lewisufud, after a review of Bennetts’s
medical records, that there was insuffit objective evidence of disability to
justify Long Term Disability Benefitdd. at SB0685—708.

In her first report, Dr. Lewis explaed that Bennetts would have some

“functional impairments” butwould not be disabled.1d. at SB0691. She then
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recommended Bennetts “be mested to lifting, carryng, pushing, and pulling 30
pounds occasionally, 15 pounds frediienreaching overhead, and repetitive
bending and twisting at the neck. keuld have no other restrictionsld. at
SB0692. Bennetts had “no ongg neurological deficits,” but his “subjective
complaints [of pain] would impact hiability to function in a heavy physical
demand occupation given altematiof spinal kinesiology.ld. After being asked
for clarification of her findings, Dr. Lewi said that despite the “post-surgical
changes of the cervical spine,” “mildrapression of thecal sac,” and “narrowing
of the neuroformina,” Bennetts would Bble to “function with restrictionsfd. at
SB0710. Dr. Lewis admitted that Bennetts Hfangoing symptoms of neck pain”
but “no reported weakness, sensory changes,” and no “reported neurological
findings.” 1d. at SBO711.

Likewise, Dr. Levy also found thaennetts was not disabled. Dr. Levy
explained that there “are no current inmggstudies or neurological exams, which
document objective findingand would support an inability to functionld.at
SB0687. He further found that the “fimdjs of diffuse 4/5 weakness throughout
the patient’'s bilateral upper extremities imconsistent with the patient’s prior
imaging studies.ld. Accordingly, Dr. Levy found that Bennetts “is capable of
work with restrictions at the light dnsedentary levels based upon his prior

cervical surgeries.Id. Dr. Levy was also asked foraglfication of his findings. He
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explained that the mild spinal narrowing he saw did not “compress the exiting
nerve roots to a point that radiar pain would be likely.Td. at SBO706. Thus, Dr.
Levy explained that Bennetts’s “abilityo work would only be limited by
subjective reports ghain and weaknessld. at SBO707. He further explained that

“It is standard and reasonable to recommeadain restrictions simply due to the
history of cervical surgeriesld.

Unlike Dr. Tran, both Dr. Lewis an®r. Levy made specific and clear
findings regarding the objective medicaldance that Bennetts was not disabled.
Instead of asserting summary conclusidhsy explained how the medical records
did not indicate objective evidence of nelegical damage such that Bennetts
would be unable to work at any job ak &ennetts argues that Dr. Lewis and Dr.
Levy’s findings were arbitrary and gacious because Bmetts has undergone
several significant surgeries and thus dwd be reasonable to conclude that he
experiences residual limitations. As the Magistrate Judge asserted, there is
evidence that Bennetts has ongoing fiomal limitations. But Dr. Levy and Dr,
Lewis both recognized that fact as wdlhey simply found that, notwithstanding
Bennetts’s functional limitationse would be able to perform some work. Because
Dr. Levy and Dr. Lewis both admitted tHa¢nnetts was likely $tering from pain
and residual functional limitations, but still explained why the MRIs did not

support a finding of total dability, they avoided DrTran’s error of making a
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summary conclusionSee Elliott v. Metro. Life Ins. Co473 F.3d 613, 620 (6th
Cir. 2006) (explaining that the treating physician’s opinion can be rejected in favor
of an examining physician’s opinion only if the opinion was reached through “a
deliberate, principled reasoning proces<glvert v. Firstar Fin., Ing 409 F.3d
286, 297 (6th Cir. 2005) (finding thahe reviewing phyisian’s report was
inadequate because it diibt address “head-on” th&ndings of the treating
physician). Defendant’s reli@e on the findings of Dr. Levy and Dr. Lewis that
Bennetts was not totally disabled was not arbitrary or capricious.

B.

In his second objection, Bennetts furtlagues that Defendant’s denial of
benefits was arbitrary and capriciouschuse Dr. Levy and Dr. Lewis made their
findings without performing a physicaxamination of Bennetts. Although the
decision to simply review the medicatcord rather than conduct a physical
examination is a factor to consider inte&enining whether the denial of benefits
was arbitrary and capricious, “there sothing inherently objectionable about a
file review by a qualified physian in the context of &enefits determination.”
Rose v. Hartford Fin. Servs. Grp., In@68 F. App’x 444, 450 (6th Cir. 2008)
(quoting Calvert 409 F.3d at 296.) However, tldecision to conduct only a file

review is troubling where, as in this catd®e “right to [conduct an examination] is

specifically reserved in the planCalvert 409 F.3d at 295. Further, a decision to
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not make a physical examination is suspeleen “the file reviewers make critical
credibility determinations.Hunter v. Life Ins. Co. of N. Am437 F. App'x 372,
378 (6th Cir. 2011). In fact, this Cduremanded for furtlreproceedings in
Bennetts lin part because “Dr. Tran made credibility determination without
performing an independent medicalaexnation.” 25 F. Supp. 3d. at 1031.
Although it would have beem best practice for Dr. Levgnd Dr. Lewis to perform
a physical examination of Bennetts, thecidion to review only the file does not
necessarily make the denial of benéditbitrary and capricious. Rather, the review
need only “follow reasonable proceduresshich means “that the file reviewer
[must] perform a comprehensive, rather tlsatective, review of the records when
rejecting claimant’'s self-reported symptomdd. (citing Ebert v. Reliance
Standard Life Ins. Cpl171 F. Supp. 2d 726, 740 (S.D.Ohio 2001)).

In Bennetts ,| this Court found that Dr. Tran did not use reasonable
procedures because, without conductinghgsical examination, he summarily
rejected Dr. Adams’s conclusion thaeth was objective evidence of functional
limitations and likewise dismissed Bennettstanplaints of pain. 25 F. Supp. 3d at
1031. However, both Dr. Levy and Dtewis found that Bennetts was likely
suffering functional limitatbns and experiencing pairee Admin. Rec. at
SB0690-92, 70607, 710-11. Unlike Draiy Dr. Levy and Dr. Lewis did not

summarily reject Bennetts’s complaintsfafictional limitations and pain. Rather,
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they found that, despite those limitatiptisere was not objecttvmedical evidence
sufficient to support a finding that Benrgeetvas unable to perform any job at all.
As already discussed, both Dr. Levy and Dewis were deliberate and reasoned in
their rejection of Dr. Adams’s conclusienAccordingly, they followed reasonable
procedures, despite their decision mot physically examine Bennetts, and
Defendant’s reliance on thie@leterminations was not arbitrary or capricious.

C.

Third, Bennetts argues that the Magistrate Judge improperly found that Dr.
Adams’s findings were inconsistent. TiMagistrate Judge explained that Dr.
Adams found in November 2011 that Bennetts could not lift more than five
pounds, but then found in February 2012attBennetts could lift up to ten or
fifteen pounds. Rep. & Rec. at 29 (ogi Admin. Rec. alSB0291, SBO0132).
Regardless of whether, as the partkespute, Dr. Adams conducted a physical
examination between those two findings,would not be inconsistent for Dr.
Adams to find that Bennetts’s ability totlilveight increased as he recovered from
surgery. Accordingly, the disparity ibr. Adams’s recommendations is not a
reason to doubt his finding of disabilityHowever, even though Dr. Adams’s
findings were not inconsistent, Dr. Leend Dr. Lewis both provided deliberate,
reasoned explanations for their deterrtiorathat Bennetts was not disabled. As

already addressed, Dr. Levy’s and Dr. Le'wireasoned opinions were sufficient to
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provide a nonarbitrary basis for the Dafi@nt to reject Bennetts’'s claim for
benefits. Thus, even though Dr. Adamsigdings were not inconsistent with each
other, Defendant’s decision to rely on Dr. Levy’s and Dr. Lewis’s findings was not
arbitrary and capricious.

D.

Finally, Bennetts argues that Mslarris’s vocational assessment was
arbitrary and capricious because it didt consider Dr. Levy’'s finding that
Bennetts was capable of performing yordedentary or light duty positions.
However, the three positions that Ms.rks found that Bennetts was capable of
performing were all classified assedentary.” Admin Rec. at SB0278.
Accordingly, Dr. Levy’s findings would ndtave changed Ms. Harris’s analysis.

V.

Accordingly, it isSORDERED that Plaintiff Bennetts’s objections, ECF No.
22, areOVERRULED.

It is furtherORDERED that the report and reconemdation, ECF No. 21, is
ADOPTED.

It is furtherORDERED that Defendant AT &’'s motion for judgment on
the administrative record, ECF No. 18ERANTED.

It is furtherORDERED that Plaintiff Bennetts’s motion for judgment on the

administrative record, ECF No. 19,0&NIED.
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It is further ORDERED that Plaintiff Bennetts’s complaint, ECF No. 1, is

dismissed with prejudice.

Dated: September 13, 2016 s/Thomad.. Ludington
THOMASL. LUDINGTON
UnitedStateDistrict Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectvetein by electronic means or firs|
class U.S. mail on September 13, 2016.

s/MichaelA. Sian
MICHAEL A. SIAN
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