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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
RON KLOSOWSKI,
Plaintiff, CaseNo. 15-cv-10636
V. Honorabl@homasL. Ludington

BAY CITY, CITY OF, et al.,

Defendants.
/

ORDER GRANTING DEFENDANTS' MOTION IN LIMINE (51), GRANTING IN PART
PLAINTIFF’'S MOTION IN LIMINE ( 48) AND DENYING DEFENDANTS’ MOTIONS
IN LIMINE (46, 47 AND 50)

On August 1, 2013, Plaintiff Ron Klosowski filea complaint in the Circuit Court of Bay
County alleging 1) tortious intlerence with advantageous buess relationships, 2) tortious
interference with contractual lagéionships, and 3) violation d¥lichigan public policy and the
Michigan Constitution’s guarantee of free speech, as against Defendants Joe Ledesma and the
City of Bay City. Not. Rem., Ex. A, Sunons and Compl., ECF No. 1. On January 29, 2015,
Plaintiff filed a First Amended Guoplaint adding a claim for violeon of the First Amendment to
the United States Constitution, pursuant toUls.C. § 1983. Not. Rem. at 2, ECF No. 1.
Defendants removed the caseltis Court on February 19, 2018.

Defendants moved for 8umary Judgment on April 4, 2016. Mot. Summ. J., ECF No.
30. This Court granted the Motion on June 10, 2016. Order Grant. Mot. Summ. J, ECF No. 37.
Plaintiff filed a Notice of Appeal on July, 2016. Not. Appeal, ECF No. 39. On June 21, 2017,
the Court of Appeals issued an opinion affirming @ourt’s order in pas@and reversing in part.

In light of the opinion of the Court of Appeals, a status conference was conducted on August 15,

2017 at 3:30 p.m. to discuss a schedule foh&rrproceedings and briefing in this matter.
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The Court of Appeals revead this Court’s judgment Wi respect to the Section 1983
claims against Defendants Ledesma and 8dy. June 21, 2017, 6th Cir. Op., at 10-11. The
Court of Appeals found that themstitutional rights at issue weckearly established, precluding
qualified immunity, and that Ledesma was a fipalicy maker in that the City delegated the
authority to Ledesma to regutathe scheduling of contractor®n remand, two elements of
Plaintiff's prima facie case of first amendment retaliation are open questions for jury
consideration, as well as the assessment ofadas if liability is determined. Plaintiff,
accordingly, bears the burden of preoth respect to the following issues:

1. Protected Speech: Whether Plaintiff's communication to Ledesma and

Mayor Shannon about closing the bridges during the month of December
was a communication indicapacity as a citizeabout a matter of public

concern or alternatively a conumication about a matter within his
employment responsibilities.

2. Causation: Whether Plaintiff's ommunication to Ledesma and Mayor
Shannon was a substantial or motingtfactor in Ledesma’s decision not
to call Plaintiff back for the 2013 seasbn.

3. Damages: Whether Plaintiff stained damages reasonably and
consequentially as a result of theideon not to call him back for the 2013
season.

Defendant maintains the burden of proof on the following:

1. Overriding government interest: Whethgay City’s interest in promoting
the efficiency of the public sepe function it performs through its
employeesoutweighsPlaintiff’s interest in raising the matter of public
concern; and whether Plaintiff's speech activities unduly interfered with

1 The Court of appeals decided that Plaintiff had no contractual reliance interest in continued employnent by th
City of Bay City in dismissing his claims for tortious interference with advantageous relationshipsnaadtual
relationships. They also decided there was no similgal Ibar to his claim for first amendment retaliation.
Accordingly, whether considered bihe jury as a matter of causatione(i whether the cause of Plaintiff's
termination was the City’s conduct or Plaintiff's failure ieturn to ITH for another assignment) or a failure to
mitigate (i.e. Plaintiff's failure totéempt to maintain his employment retatship with ITH) the parties may argue

this issue of fact to the jury. Resolution of these issugsdepend on the answers to several factual questions (e.g.,
Did ITH have other assignments available? Would those assignments offer comparable pay and winfkiz Wo
necessarily be entitled to one of the available assignments upon reporting back to ITH? Would ITH limit his options
considering what occurred at the Bride Tender positftild ITH terminate their relationship with Plaintiff
altogether in light of what occurred at his Bridge Tender position?).
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the duties and respabsities of tendingthe Bascule Bridge§ee United
States v. Nat'l| Treasury Employees Unish3 U.S. 454, 466, (1995) (“the
government bears the burden of justifying its adverse employment
decision.”);Baar v. Jefferson Cty. Bd. of Edud76 F. App'x 621, 628

(6th Cir. 2012) (“public employers musalance their owinterests with

the First Amendment rights of theemployees . . . the school board
bears the burden of justifying broadestrictions on sggech with ever-
stronger state interests.”)

2. Legitimate, non-retaliatory reason: Plaintiff establishes his prima facie
case, Defendant may establish, by a preponderance of the evidence, that
the adverse action would still have been taken absent the protected
conduct.

3. Mitigation of damages: Whether Plaintiff failed to mitigate damages
following the loss of employment.

l.

On February 12, 2018, Defendants filed four motionmine, and Plaintiff filed one.
Defendants seek to: 1) exclude Plaintiff’'s pemiance evaluations; Ztrike/limit Plaintiff's
claim for wage loss damages; 3) strike/limit Ridi’'s claim for emotional distress, back pay,
and future wage loss damages; 4) strike Rféi;itlaim for unemployment benefits. ECF Nos.
46, 47, 50, 51. Plaintiff seeks to prohibit Defenddrids: 1) introducing eience of collateral
sources of income; 2) arguing that Plaintiff's PTS2vidence that he did not get along with co-
workers; 3) raising the issue that Plaintiffiaughter received a medical malpractice award. ECF
No. 48. These will be addressed in turn.

A.

First, Defendants seek to exclude Fiffis performance evaluations. Defendants note
that “It is undisputed that Mr. LedesmavgaMr. Klosowski high marks on the performance
evaluations. Plaintiff intends to use these ewvadna to establish that Mr. Klosowski was an
excellent employee.” Mot. at €CF No. 46. Defendants do ndispute that Plaintiff was a

“technically proficient bridge tenderltl. at 9. Defendants state that Plaintiff was not terminated
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because of his performance, but rather was rl@dchack to the bridge because of his “abrasive
personality and disharmony he created in the workplace.at 10, 12. Defendants further
contend that “Plaintiff's job péormance has no impact on Defenta interest in regulating
Plaintiff's speech . . .Id. at 12. Finally, Defendants argueatithe evaluations are irrelevant
because Plaintiff was an at-will employee and tiveye under no obligation to call him back for
the 2013 season regardless of his performance evaludtoas12-13.

Federal Rule of Evidence 401 provides thatlence is relevant ifa) it has any tendency
to make a fact more or less probable than it @dd without the evidencand (b) the fact is of
consequence in determining the action. Federdt Rt Evidence 402 provides that irrelevant
evidence is not admissible. Under Federal Rule of Evidence 403, even relevant evidence may
still be excluded if its probative value is sulbgially outweighedby a danger of one or more of
the following: unfair prejudice, confusing thesiges, misleading the jury, undue delay, wasting
time, or needlessly presenting cumulative evidence.

Defendants contend they have never callech®iéé performance into question in this
case, and have no intention of mpiso at trial. Replat 2, ECF No. 62. This inaccurate. In
fact, Defendants have suggested that Rffihtad an “abrasive personality” and caused
“disharmony in the workplace,” which they contend was the justification for Ledesma’s decision,
and not Plaintiffs communication with the maybfot. at 12, ECF No. 46. Defendants have also
produced an affidavit accusing Plaintiff of wptace misconduct including raising his voice at a
fellow employee, engaging in a verbal altercation, acting outsedsdbpe of his responsibilities
as a bridge tender, endangerimgtor vehicle operators, critting Ledesma behind his back,
and undermining Ledesma’s authority. ECF No246+hus, the reason for Ledesma’s decision is

at issue, and the performance evaares are probative of that reason.



Nor can Defendants argue that the performance evaluations are only probative of
Plaintiff's technical proficiencyas a bridge tender. Indeed, fherformance evaluations contain
categories for “cooperation/teamworkgs well as “personality. SeeECF No. 14-9. These
categories are directly relevant to the accosatiDefendant Ledesma made in his affidavit.
These evaluations are also reletvéo the issue of whetherdhtiff caused disharmony in the
workplace due to his alleged pattern of astial conduct, or whether the “disharmony”
Defendants refer to is only related t@ kbmmunication with Ledesma and the Mayor.

Defendants also argue that the performaneduations are not an adrate representation
of Plaintiff's performance, as Ledesma orggve Plaintiff high marks on his performance
evaluations so as not to jeopardize Plaintiffgtienship with ITH or the availability of other
employment. Mot. at 10. Defendargxplain that “while [Ledesma] may have issues with some
employees, he tried to be mokenient on the written reviewso as not to jeopardize an
employee’s ability to find subgeent temporary assignmentsld. Perhaps this is true.
Defendants will have an opportunity to introduog avidence of performance related issues that
were not memorialized in the evaluationsiydaexplain what they think the performance
evaluations reflect. The jury will determiifeheir explanation is believable.

Finally, Defendants argue that the perfonte evaluations are irrelevant because
Plaintiff is an at-will employee, and Defendahi&d no obligation to rehireim irrespective of
how he performed. The Supreme Court has lojected Justice Holmes’ famous dictum that a
policeman “may have a constitutional right to tpliitics, but he has noonstitutional right to
be a policeman.Bd. of Cty. Comm’rs, Wabaunsee Cty., Kan. v. Umbgh® U.S. 668, 674
(1996). The modern doctrine of unconstitutionahditions holds that the government “may not

deny a benefit to a person on a basis that infringes his constitutionally protected . . . freedom of



speecleven if he has no entitteent to that benefit Id. (quotingPerry v. Sindermanm08 U.S.
593, 597, (1972)). Simply put, irrespective of whetRintiff had any entitlement to continued
employment, Plaintiff had an entitlement éxercise his protected rightwithout suffering
adverse employment consequences. He had thiteergnt regardless of his status as an at-will
employee. Defendants had a esponding obligation not to talkelverse action against him for
exercising a protected right. The jury will determine if that is what took place, and the
performance evaluations are probative of the Defendants’ reason for the termination.
Accordingly, Defendant’s motiomn limine to exclude the performae evaluations will be
denied.
B.

Next, Defendants seek to strike and/ontlifiaintiff's claim for wage loss damages. ECF
No. 47. In support of the motion, Defendants argaefollows: 1) Plaintiff's claim is barred
because he failed to mitigate damages; 2) Plaintiff's claim is barred because his PTSD renders
him unemployable; and 3) any amount of dgesshould be set off by the amount he has
received in un-employability ben&fi Defendants’ use of the motiam limine is improper. A
motion in limine “is any motion, whether made before auring trial, toexclude anticipated
prejudicial evidence before the evidence is actually offerkeduzon v. Ford Motor Co.718
F.3d 556, 561 (6th Cir. 2013) (quotihgce v. United Stated69 U.S. 38, (1984)). When a
motionin limine does not raise questions about admissibdftgvidence or that evidence would
be prejudicial, the motion will be deniggleeLouzon 718 F.3d at 561-62. Mitigation is an
inherently factual issue. It @mlso an affirmative defense upon which Defendants bear the burden

of proof. Thus, a motiom limineis not a proper medium to litigate damage mitigation.



Defendants also argue that Plaintiff’'s wdggs claim is barred by his “unemployability.”
Defendants explain that “Plainti#ind his doctors have confirmed that he has been unemployable
since August 2012 due to his service-connected PTSD.” Mot. at 17. Defendants contend that the
evidence shows that Plaintiff was unable to maintain substantial gainful employment during the
time he was unemployed, and was thus eligibidrfdividual Unemployability benefits from the
Veterans Administrationd. If the facts are as Defendantpnesent them, then Defendants are
correct that, regardless of any adverse empérdecision, backpay would not be recoverable
for any period where Plaintiff would have baamable to perform his job as a bridge ten&ere
Virostek v. Liberty Twp. Police Dep't/Trusteds} F. App'x 493, 505-506 (6th Cir. 2001)
(backpay not recoverable where there was nsalaconnection between adverse employment
decision and economic damages because plaintifidvhave needed to take medical leave for
shoulder surgery irrespective okthdverse decision by defendakiYhether Plaintiff was in fact
unemployable is a factual issue of causatiomdoaddressed at trial and to be proved by the
Defendants. It is not an isstio be resolved via a motiamlimine.

C.

Defendants also seek to strike and/or liRiaintiff’'s claim for enotional distress, back
pay, and future wage loss. ECF.N60. First, the requested relisflargely duplicative of the
previous motion, though it raises different argants. Defendants argue: 1) Plaintiff cannot
establish actual injury caused by the allegedstitutional deprivation; 2) there is insufficient
evidence to support a claim forental anguish; and 3) the factannot support a claim for wage
loss damages. As explained above, the existenaa attual injury, and its causal connection to
any constitutional violation, is a factual questiontfte jury. Defendants alsrgue that Plaintiff

cannot recover wage loss damages because he had no right to continued employment. As



discussed above, Plaintiff's status as an atemiployee is not a legal bar to his first amendment
retaliation claim. The potential impact of thetura of his employment with ITH on causation
and damages was discussed above at footnote one.

D.

Finally, Defendants move tstrike Plaintiff's claim forunemployment benefits, arguing
that they are a collaterabgrce and are not recoverable.FERo. 51. As Defendants explain:

The temporary assignment as bridge tender ran from March through December.

At the end of each temporary assignment, Plaintiff applied for and received

unemployment benefits as a “laid offorker.” After Plaintiff's temporary

assignment was permanently terminated, Plaintiff again applied for and received
unemployment benefits. However, this time the unemployment benefit extended

from December, 2012 to June 2013.

Defendants argue that the termination @fiftlff's assignment did not preclude him from
seeking other employment, and thus they areresponsible if he was subsequently unable to
receive three months of unemployment eaelary Defendant is correct that unemployment
compensation is generally to be disregardedlamage calculation, as is derived from a
collateral source.See Thurman v. Yellow Freight Sys., [n80 F.3d 1160, 1170 (6th
Cir.), opinion amended on denial of reh@y F.3d 833 (6th Cir. 1996) (“Unemployment
compensation is paid not to discharge an @l of the employer buto carry out social
policies of the state. Thus, unelmyment benefits are collateral benefits which the district court
should disregard in making its award.Rasimas v. Michigan Dep’t of Mental Heal#fl4 F.2d
614, 628 (6th Cir. 1983).

Indeed, Plaintiff cites to the same laatity in his own motion contending that
unemployment benefits should not loeductedfrom backpay. Mot. at 2, ECF No. 48.

Defendants cite these cases for the propositiahunemployment benefits should notaoieled

to backpay as a form of compensation. These cases directly support the former proposition, but
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also indirectly support the latter, inasmuch as they provided that unemployment compensation
ought to be *“disregarded” algether when calculating damageThus, as both parties
acknowledge, unemployment compensation gdige@annot be considered in calculating
damages at all, whether adding to backpay tfl®y jury) or deducting from backpay (by the
Court). Accordingly, evidence relating to umgloyment compensation will be excluded.

E.

Plaintiff seeks to prohibit Defendanfsom: 1) introducing emence generally of
collateral sources of income; 2) arguing that riilis PTSD is evidence that he did not get
along with co-workers; 3) rargy the issue that Plaintiff’ daughter received a medical
malpractice award. ECF No. 48. The partieseagthat any evidence lating to Plaintiff's
daughter’'s medical malpractiesvard should be excluded.

Plaintiff's argument with respect to uneloyment compensation benefits was addressed
above at subsection D. This tise only “collateral source” Plaiiff discusses in any detail,
despite referring to various pensibenefits and social security in his heading and his statement
of requested relief. Accordingly, these will not be addressed.

Plaintiff also requests that Defendants “lestopped from arguinghat the Plaintiff's
receipt of VA benefits for post-traumatic streisorder prohibited the Plaintiff from working
and/or is evidence that he ditbt get along with co-workers.d. at 4. Plaintiff's precise
argument is difficult to ascertain. Construing Ridi’'s motion as requesting that Defendants be
precluded from introducing evidence tife fact of his PTSD dgnosis for the purpose of
establishing a propensity for aisocial or disruptive behavigothe Court will grant the motion
and Defendant will be precluded from wducing that evidence for that purpose,itass

prohibited by Federal Rule of Evidence 4@ke Chien van Bui v. City and County of San



Franciscq 2018 WL 1057787at *3 (N.D. Cal. Feb. 27, 2018) (precluding Defendants from
introducing evidence of “past aais mental illness to prove thfRlaintiff] acted in conformance
with them on a particular occasion.Q@ain v. Esthetiquel82 F. Supp. 3d 54, 70 (S.D.N.Y.
2016) (“if a personality disorder is assoewtwith manipulative orparanoid behavior, a
defendant may hope to use evidence that thatffdaiad such a disomt at the time of the
incident in question to sugge#ttat the person was engagiimg manipulative and paranoid
behavior on that particular ocan. If a court is to admit evéahce of the disorder, however, it
must be for some ostensibly permissible purpcaéer than for thisvert purpose of suggesting
that a fact finder infer a particulampropensity”) (quoting The Disordered and
Discredited Plaintiff: Psychiatri Evidence in Civil Litigation, 31 &RD0zO L. Rev. 749, 802
(2010)).

It also appears that Plaintiff seekspreclude Defendants from pursuing their theory
regarding the impact of an uneloyability determination on damage calculation. Plaintiff has
offered no legal authority for the proposition that this evidence should not be evaluated by the
jury.

.

Accordingly,it is ORDERED that Defendants’ motioria limine, ECF Nos. 46, 47, and
50, areDENIED.

It is further ORDERED that Defendant’'s motiorin limine to exclude evidence of
unemployment benefits, ECF No. 51GRANTED.

It is furtherORDERED that Plaintiff’'s motionin limine, ECF No. 48, iSRANTED in
part, and Defendants are precluded from 1) introdlgi@vidence of the fact of Plaintiff's PTSD

diagnosis for the purpose of dsiahing a propensity for anti-siat or disruptive behavior; and
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2) introducing evidence relating Riaintiff's daughter’'s medicahalpractice litigation or award,
and 3) introducing evidenad unemployment benefits.
s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

Dated: March 13, 2018

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on March 13, 2018.

s/Kelly Winslow
KELLY WINSLOW, CaseManager

-11 -



