Milford Housing LLC et al v. Milford, Village of Doc. 8

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
IN RE: MILFORD HOUSING LLC,
Debtor.
MILFORD HOUSING LLC,
Plaintiff, CaseNo. 15-cv-11119
V. Honorabl@homasL. Ludington
VILLAGE OF MILFORD,

Defendant,

/

ORDER OVERRULING OBJECTIONS, ADOPTING REPORT AND
RECOMMENDATION, GRANTING J UDGMENT FOR DEFENDANT, AND
DISMISSING PLAINTIFF’'S COMPLAINT

On July 22, 2011, Plaintiff Milford HousingLC filed a complaih against Defendant
Village of Milford asserting due process and inverse condemnation claims in an adversary
proceeding before Bankruptcy Judge Daniel p&man. The dispute between the parties arises
out of the condemnation and destruction ofagartment building owned by Plaintiff. After a
bench trial was held, the parties submitted brégfd proposed findings of fact and conclusions
of law. On March 26, 2015, Judge Oppermandfie report recommending that judgment be
granted for Defendant and that Plaintiff’'s cdeipt be dismissed. ECF No. 1. On April 8, 2015,
Plaintiff filed objections taJudge Opperman’s report andoenmendation. ECF No. 3. Although
Federal Rule of Bankruptcy Procedure 9033 &astern District of Michigan Local Rule
5.1.1(a) put the burden on Plaintiff obtain and file transcripts tiie bench trial on this docket,
the transcripts were not filed until January 5, 2017. On January 19, 2017, Defendants filed a

response to Plaintiff’'s objections. ECF No. 7. Fa thasons stated beloRiaintiff's objections
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will be overruled, the report and recommendation will be adopted, and judgment will be entered
for Defendant.
l.

Judge Opperman has issued proposed findings ofSaeRep. & Rec. at 2-6, ECF No.
1. In its objections, Plaintiff provides a copy tbe proposed findings of fact it submitted after
the bench trial. Objs. at 2—8. Thatteration of arguments previdysnade is not a sufficiently
“specific” objection to trigger de novo reviepursuant to Bankruptcy Rule 9033(d). Plaintiff
also provides several specific objectiansJudge Opperman’s findings of fa¢tl. at 9-10.
Those objections take issue with Judge Oppesnaredibility determinations and refusal to
draw certain inferences in favor of Plaintilaintiff's objections danot specifically identify
portions of Judge Opperman’s proposed findiofisfact where he ignored important facts,
misconstrued testimony, or otherwise madeediyely incorrect statements. Because the
objections challenge only Judge Oppermang&atinent of subjective issues of fact, Judge
Opperman’s findings of fact will be summarizedlow. Afterwards, Plaintiff’'s objections to
particular aspects of those findings of fact will be addressed.

A.

The property at issue was purchased bynBfain June of 2000The property included a
24-unit apartment building and five acres ofida Subsequent to Plaintiff's purchase of the
property, the apartment buildingpeatedly experienced problemetated to the boiler heating
system, which resulted in burst pipes andlapsed ceilings. In January 2003, cold weather
caused several water pipes todiusaturating the ceiling and sing collapse in areas. Randall
Sapelak, the Building Official for Defendantspected the building and concluded that it was

not a “dangerous building” as defined by the retetacal ordinance. At the time, there was no



full-time, live-in building manager even thougfmat was required by the building’s special use
permit. Trial Tr. | at 95-96. The pipes and ceilings were repaired. Similar incidents occurred in
March 2008 and December 2008. After the March Z2@0Rient, an official with the Michigan
Department of Labor and Economic Growth opitieat the structure shalibe designated as “a
dangerous and unsafe building.” Trial Tr. | & ECF No. 5. At the time, Mr. Sapelak did not
agree. However, when Mr. Sapelak discovered tihe ceiling collapses were occurring again in
December 2008, he decided thatlfertaction needed to be taken.

On December 30, 2008, Mr. Sapelak sentteergo the attorneyor the Village of
Milford in which he indicated Isi desire to “close the place dover, if that can’t happen, have
the building totally vacated until all repairs are completed.” Rep. & Rec. at 2. Mr. Sapelak
expressed his belief that “[tlhe problem wittaving it closed only temporarily is that the
problems will repeat themselves as long asbiliding is owned by the same person that has it
now.” Id. He also summarized the knoywroblems with the building:

To date, | know the roof needs complegplacement and probably some of the

roof sheathing will have to be remov&bme of the trusses may be compromised

due to water damage. Some ceilings amals are missing drywall and heat in

some of the unoccupied units. Mold issome of the ceilings. Some of the brick

outside has pulled away from the wadlad is open to theeather. A lot of

external flashing needs repair. | am mettain about the safety of any of the

interior mechanical systems.

Id. at 3.

Three weeks later, Mr. Sapelak prepared laewletter wherein hepdated his opinions
about the building’s condition. He stated that thuilding was “in immediate need of repair”
and needed to be vacated while being repaitdd.He identified the following issues:

“foundation sagging in both the east and sowthgs, causing sinkage and leaving open air

visible from some apartments; varied and insidfit heating; water damage; and the roof being



in need of immediate repairld. Mr. Sapelak believed that last the two sagging wings would
need to be demolished (if not tkatire building). He also recommaed that: “if it is restored
that it is inspected monthly . . . due to therent owner[’]s history, while charging the owner for
the time involved.’1d.
During the bench trial, Mr. Sapelak testifithat by January 22, 2009, he had concluded:
[T]his owner will not take care of this Itding. That he’s not interested in taking
care of this building. Mypinion was he didn’t carelvo you rented to. He didn’t
care what kind of conditions whoever Ihented to lived in. He didn’t care
whether or not it was safe enough for them to live in.
Trial Tr. 1 at 119.
In a memo Mr. Sapelak wrote omdiary 26, 2009, he recommended that:
Anything we can do to condemn the entinglding until theentire building is
brought up to code andtsiplan compliance by praling a live-in manager
before even one unit is reoccupied will be the best solution. Until that time |
would like to see the place vacated ety (all units) and to forbid any
advertising of any rent space until that happens.
Rep & Rec. at 3.
Mr. Sapelak then sent a letter to Plaintiff whicsted the conditions with the building, informed
Plaintiff that it was a dangerous building adimed by the ordinance, and ordered that the
building be demolishedd. at 3—4. The letter explained treatlangerous building hearing would
be held and that the Plaintiff would have timportunity to explain why the building should not
be demolished.
The hearing was held by building hearirfgoer Timothy Brandt. Rlintiff argued at the
hearing that it should be given the opportunityrépair the building. Plaintiff estimated that
repairs would cost $125,000 and taetifthat it had assets whiclould be leveraged to pay for

the repairs.



Mr. Brandt concluded that thetructure was a dangerous builglimnder the ordinance and that it
should be demolished by May 1, 2009. Plaintiff appedhat decision tthe Village of Milford

Counsel.

Mr. Sapelak prepared a letter which was enésd at the appeal hearing and stated:

Due to all of the problems associated wiis site | can only see this situation

getting worse as time praggses. Even though the owner seems to express that

doing some work with changie situation . . . | have no confidence that this

building will ever be a fit place to live for anyone.

Id. at 4.

At the appeal hearing, Plaintiff again requested itha¢ allowed to repathe building. Plaintiff
also asserted that, bes# the tenants had vacated the lngidthere was no danger in giving
Plaintiff an opportunity to makeepairs. The Village Counsel affied Mr. Brandt's decision and
ordered that the building be demolished.

After the hearing, Plaintiff ceased makingprtgage payments on the building and the
mortgage provider eventually commenced fayeate proceedings. The foreclosure sale took
place on December 28, 2010. The same day, Plaintiff filed the Chapter 7 bankruptcy petition.
This report and recommendation originated from a related adversary proceeding. On November
11, 2011, the parties agreed to lift the autbergtay to allow demolition of the building.

B.

Most of Plaintiff's factual objections simphault Judge Oppermadior not agreeing with
certain conclusory statements iraiRliff's proposed findings of fac6eeObjs. at 9-10. But the
gravamen of Plaintiff's contentions can be found in the following paragraph:

This was a building that had been sucadisfrepaired in the past. This was a

building that was never, until Febryar2009, considered dangerous building.
The building official was of the opinioat all times that the building could be
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repaired. The building official concludeds a basis of the order to demolish the

building that Plaintiff wouldnot take care of the building in the future, that the

Plaintiff wasn’t interested in taking caoéthe building, thaPlaintiff's didn’t care

if the building was safe. The building officidstified that it was his intention to

have the building demolished becauseseoaupon Plaintiff's history, that the

building wouldn’t be repaired [sic]. The mortgage lender testified at the trial the

measures taken by the building official wehestic in light of the fact that the
mortgage lender was willing to contributette repair costs, and were caused by

the building inspector’s dige of the Plaintiff's repesentative, Rodney Sabourin.

Objs. at 9.

Upon review of the record and Judge Qppen’s proposed findings of fact, the Court
believes that all of this tastony was represented in Judgep@rman’s findings of fact. As
discussed above, Plaintiff's objens, properly construed, are focusing on the weight Judge
Opperman gave to certain evidence. But Rif&inas provided no noncongsory explanations of
why Judge Opperman should havewed the evidence differently.

Plaintiff repeatedly asserts that Mr. Sapelak admitted during the bench trial that the
building could have been repaired. While tgsti§j, Mr. Sapelak did caede that any building
could conceivably be repaire8eeTrial Tr. | at 52 (“[Q:] Youbelieve though thahe building
could be repaired, correct? [Adhy building can be repaired. . The World Trade Center could
be rebuilt.”). What Plaintiff misapprehends, howevgthat just because it is possible to repair a
building does not necessarily mean that a munlitypa required to accommodate a request to
do so, especially when the owner’s past pracks@sce a history of inadgiate repairs. Plaintiff
argues that Defendant should not have thage decision to demolish the building on a
“prognostication of what may happen in theuhe,” but provides no explanation of why

Defendant could not reasonablytrpolate Plaintiff’'s past praces into a high likelihood of

future violations.



Plaintiff also argues that Judge Opperneared in not concludig that Defendant was
“seeking to punish the Plaintiff fdnis perception of the record Bfaintiff’'s maintenance of the
building.” Objs. at 10. Plaintiff emm@sizes that it had never befenmally cited for violation of
building ordinances and had twice successfalynpleted repairs of similar conditions. As
discussed below, Plaintiff hasgzented no evidence of animustbe part of Mr. Sapelak, much
less the other officials involved ingtdecision to demolish the buildifg:he record reveals that
Mr. Sapelak had been dealing with deficienhditions in the building for over five years and
had concluded that the owner had no intentbrtomprehensively addssing the underlying
structural problems in the building. Judgep@pman found Mr. Sapétas and Mr. Brandt's
testimony to be “particularly cré@ade” and this Court agrees.

Plaintiff makes other pported objections to Judgep@erman’s proposed findings of
fact, but all those objections earderivative of Plaintiff's olgctions to Judge Opperman’s
conclusions of law. AccordinghRlaintiff's objections that it shouldave been allowed to repair
the building because there was no ongoing damgethe community and that Defendant’s
decision to the contrary was arbitrarydecapricious will be addressed below.

.
Bankruptcy Rule 9033 provides the standardegfew for proposed findings of fact and

conclusions of law submétl by bankruptcy judgésPursuant to that rule:

! Plaintiff's primary evidence in suppodf its theory that Mr. Sapelak arkitily disliked Plaintiff's agent, Mr.
Sabourin, was the testimony of Mr. Cini, the Presiderihefcompany who held the mgaige on the building. At
trial, Mr. Cini testified that “it seemed like the cityas - - didn't like Rod [Sabourin] for some reason. They had
some bad experiences with him.” Trial Tr. Il at 32, ECF No. 6. Given the history between Mr. Sapelak and Plaintiff,
Mr. Sapelak’s negative impressions of Plaintiff's treatmadrthe building were neither unreasonable nor arbitrary.
More importantly, Mr. Brandt independently ordered that the building be demolistadtifPhas presented no
evidence that Mr. Brandt hahimus towards Plaintiff.

2 A bankruptcy judge has authority tnake final decisions on “core prodéegs,” which are proceedings that
invoke “a substantive right created by federal bankruptcy law or one which could nbtoetdsle of the
bankruptcy."Waldman v. Ston&98 F.3d 910, 922 (6th Cir. 2012) (internal citations omitted). If claims are merely
related to the bankruptcy estate, tlagg non-core proceedings and the banksupburt has authority only to submit
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The district judge shall make a de noewiew upon the record or, after additional

evidence, of any portion of the bankrupjagge’s findings of fact or conclusions

of law to which specific written objectn has been made in accordance with this

rule. The district judge may accept, rejextmodify the proposed findings of fact

or conclusions of law, receive further evidence, or recommit the matter to the

bankruptcy judge with instructions.

Bankruptcy Rule 9033.
Objections trigger de novo review ornifythey are specific. 28 U.S.C. § 157(&ee alsdn re
Carrico, 214 B.R. 842, 845 (B.A.P. 6th Cir. 199K)esser v. Peykar Int'l Cp510 B.R. 31, 39
(S.D.N.Y. 2014). District judgeseview reports and recommendations from bankruptcy courts in
much the same way that reports and recomnienmdafrom magistratgudges are considered.
SeeHagan v. OkonyNo. 1:08-CV-732, 2008 WL 4722747 ,*4t(W.D. Mich. Oct. 22, 2008)in
re Lawrence 164 B.R. 73, 75 n.4 (W.D. Mich. 1993).

.

In the adversary proceeding, Plaintiff asserts that Defendastisns violated its
substantive due process rights and dtuted adverse condemnation. Judge Opperman
recommends dismissal of both counts and Plaintiff has objected to his reasoning. Plaintiff's two
claims will be reviewed, de novo, in turn.

A.

Judge Opperman’s rejection of PlaintifBsibstantive due process claim relies heavily
uponBonner v. City of Brightar495 Mich. 209 (2014). IBonner structures on two residential
properties were deemed unsdte.at 214. The relevant ordinancelaurized the municipality to
demolish unsafe buildings without providing an oppotiuto repair if “the cost of the repairs

would exceed 100 percent of the true cash value of the structlgredt 216. Pursuant to that

provision, the building inspector @gred that the structures demolished without providing the

proposed findings of fact and conclusions of lagu. Plaintiff's due process anithverse condemnation claims
constitute non-core proceedings.
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owners an opportunity to repair them. After wesessfully appealing the decision of the building
inspector to the city council, the owners oé tproperty filed suit alleging that the demolition
order violated substantivend procedural due procedd. at 218. Judge Opperman quoted the
following portions of the Michigasupreme Court’s decision Bonnet

[W]e are unaware of any court thhas ever granted a property owner the
fundamental right of an absolute repaption involving propdy that has fallen

into such disrepair as toeate a risk to theealth and safety of the public. Indeed,
that conclusion would hardly be compatible with the line of cases in which this
Court and the United States Supreme Cdwave held that reasonableness is
essential to the validity of an exerciskepolice power affecting the general rights
of the land owner by restting the character of thewner's use, which would
include the opportunity to repainsafe structures. The rigasserted by plaintiffs,
then, cannot be considered fundamental. Therefore, to demonstrate a violation on
substantive due process grounds, plaintidse the burden of showing that the
unreasonable-to-repair presumption sethfan BCO 8§ 18-53Joes not bear any
reasonable relationship to ajittmate governmental interest.

Id. at 228-29.
TheBonnerCourt went on:

In our view, however, if permitting demolition of unsafe structures
(notwithstanding the willingness and fimaal ability of property owners to
undertake corrective repairs) is not undaagonal in itself, it does not become
so simply because it is18wn to be less desirableatihh some other action. While
affording a property owner the opportunity perform corrective repairs is one
method by which the dangers posed by amafmstructure may be remedied, it is
by no means the only method—muclsdethe only constitutional method—of
doing so. As long as certain minimum standards have been met, and the ordinance
does not encroach upon a property owné&uisdamental rights, the decision to
exceed those standards by providing a ptgpawvner with an automatic right of
repair, as some municipalities havieosen to do, is a policy judgment, not a
constitutional mandate.

Id. at 230.
Judge Opperman then reasoned that there wsufficient evidence that Mr. Sapelak was

motivated by arbitrary animus towards Pldfrib make the demolition order unreasonable.



In its objections, Plaintiff attempts to distinguiBbnnerby asserting @t it involved a
facial challenge to the ordinamcnot an as-applied challeng@laintiff further objects that
“there was no proof offered at trial, nor was adégjlegal authority shown, to the effect that, the
Defendant’s actions were legitimate and that they bore a reasonable relationship to protect the
health and welfare of the citizerof Milford.” Objs. at 11. Plaitiff reasons that, because the
building had been vacated, no citizen was in any danger and thus the demolition had no
reasonable relationship to a legitimate government purpose.

To prove a substantive due process violatmaintiffs must identy “(1) official acts
that are unreasonable and arbitrary and ‘nmay take place no matter what procedural
protections accompany them,’ [or] (2) offiticonduct that ‘shocks the conscienceédérris v.

City of Akron 20 F.3d 1396, 1405 (6th Cir. 1994). “IN]J@wt has held that it shocks the
conscience for municipal authorities, acting purs@aran unchallenged ordinance, to order the
destruction of a building found by responsible offscer be a nuisance or threat to public health
or safety.”ld.

Plaintiff admits that the structure was aridarous building” pursuant to the ordinance in
December 2008. Likewise, Plaifitdoes not argue that Defendants misapplied the ordinance or
that the ordinance, on its face, is constitutignaléficient. Plaintiff's only argument is that
Defendant’s refusal to give Plaintiff an oppoityrto, once again, repair the structure violates
substantive due process. That argument is without merit.

As the Bonner Court stated, the government hadegitimate government interest in

condemning buildings that are a nuisance or constitute a threat to public health or safety. Plaintiff

® This distinction is irrelevant for present purposes. For the most part, the same arguments which Plaintiff makes
were considered and exssly rejected by thdonner Court. To the extent &intiff argues that factual
circumstances of Defendant’'s reflusa allow an opportunity to repadistinguishes this case froBonner that
argument is addressed and rejected below.
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does not contest that, in the abstract, demolition is a permissible way of resolving the threat to
public safety which unsafe buildings pose. The niecethat an alternative to demolition existed
is irrelevant, even if that altesitive was arguably preferable. As ennerCourt explained:

Nor is the ordinance unreasonable merely because there exists an arguably

preferred method of addressing the legigéaobjective sought tbe attained, or

because the prohibited land use is just as reasonable as the one permitted or

required under the ordinance. Certainly, geatgt of permissible land uses may be

excluded or restricted by local ordire@nprovided the ordinance is reasonable,

and we do not concern ourselves with the wisdom or desirability of such

legislation. Furthermore, even ifalrelationship between BCO § 18-59 and the

City’s interest in promoting the public Hég safety, and welfare is debatable, we

need more than a mere difference of agprio establish a sutastive due process

violation, and plaintiffs havé&iled to make such a showing.
495 Mich. at 234.

Dangerous buildings pose a threat to the ipuldéalth and welfare. Municipalities are
justified in condemning and demolishing such bodg to eliminate that threat. There is no
allegation here that Defendant’s decision to déshahe building was made in violation of the
procedures set out indlrelevant ordinance. Rather, Pldindsserts that there is no evidence
“that any citizen’s health and welfare wasnmgwomised by letting the Plaintiff repair the
unoccupied building.” Objs. at 11. But Plaintiff hachistory of minimal repairs (or, at least, a
history of making repairs whictid not address the underlying cause of the bursting pipes and
collapsing ceilings). For that reason, a reasanabbkerver could concludieat conditions in the
building would likely degeneratagain if Plaintiff was allowed tonake superficial repairs and
reopen the building.

Defendants could have chostngive Plaintiff the benéfof the doubt and provide an
opportunity to repair, but such optimism is meguired by the Constitution. Rather, substantive

due process is violated by offdiacts that are so unreasonabid arbitrary that no procedural

protections could rendehem fair. Defendant’slecision to end all fute opportunities for the
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public to be endangered by conditions withia #tructure was not atkary or unreasonabl&ee

Harris v. City of Akron 20 F.3d 1396, 1405 (6th Cir. 1994)jéwting the argument that the
defendants acted unreasonably and in bad faith by condemning the building because “[a]t most
the proffered evidence pointed to a faulty dem made in haste”). The only evidence of
arbitrariness, unreasonableness, or bad faitlchwRlaintiff has identified is that Defendant
chose to demolish the building rather than allowangopportunity to repair. Given the fact that
Plaintiff had already been given multiple priopportunities to repair the building and the
underlying issues persisted, Defentda decision to demolish the building without providing an
opportunity to repair wanot unreasonable.

Plaintiff also argues that, because theldng sat vacant for several years after the
demolition order, it must not have been as @aogs as Defendant asserts. This argument is
likewise without merit. To begin with, the ldg in demolishing the building seems almost
entirely attributable to Plaintiff's actionsmmediately after the initial demolition order was
issued, Plaintiff appealed to the Village CoeindNhen that appeal failed, Plaintiff stopped
making mortgage payments on the building. Withéweral months, forem$ure occurred. On the
day of the foreclosure sale, Plaintiff commenbeadkruptcy proceedings. Defendants can hardly
be faulted for waiting to demolish the building until after Plaintiff's appeals had ended and the
parties had agreed to lift the automatic stagdifionally, Plaintiff's argument misconstrues the
danger Defendant was seeking to protect the pérdoim. In the past, Plaintiff had made minimal
repairs to the building when pipdurst, yet the same conditickept reoccurring because of the
deficient boiler heating system. Defendant’s condemnation and demolition order constituted a
determination that, even if Plaintiff was allowtxdrepair, the situation would reoccur. Plaintiff

argues that it could have repaired the buddihile it was vacant without endangering any
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tenant. That is true, but Defemdaeasonably concluded that there was an unacceptable risk of
tenants being endangeredcerthey moved back in.

Simply put, Defendant acted pursuantte statute and chos@&e option, demolition, out
of several constitutional alternatives. Plainigf understandably upset that the building was
demolished, but given the history of issues with building, Defendant’actions fall short of
surpassing the high bar required to establish a violation of substantive due (BeeBssige v.
Douglas 763 F.3d 573, 589 (6th Cir. 2014).

B.

Judge Opperman rejected Plaintiff's inveeiondemnation claim because “the Plaintiff
has failed to present sufficient evidence tha Befendant ‘abused its legitimate powers in
affirmative actions directly aimed atetplaintiff's property.” Rep. & Rec. at 12. Plaintiff
objects to that finding: “The Defendant, for arbitrary reasons, chose to order a demolition of the
building without an option to repair. That dgioin was arbitrary as indicated above. A vacant
unoccupied building awaiting repair does not aftbet health and welfare of citizens.” Objs. at
16. Plaintiff's objections to Judge Opperman’slgais of his inverse condemnation claim are
thus derivative of his objections to the analysis of the substantive due process claim. Because the
Court has already concluded, aftee novo review, that Defendantstions were not arbitrary,
this objection is likeuge without merit.

V.
Accordingly, it iSORDERED that Judge Opperman’s Report and Recommendation,

ECF No. 1, isADOPTED.

* As Judge Opperman notes, a plaintiff bringing an inverse condemnation claim must show geaethenent
“abused its legitimate powers in affirmative aos directly aimed at the plaintiff's propertyMerkur Steel Supply

Inc. v. City of Detroit261 Mich. App. 116, 130, 680 N.W.2d 485, 495 (2004). As discussed above, Defendant acted
within the bounds of the ordinance that authorizes the Village of Milford to condemn and demolish buildings.
Defendant thus acted within its legitimate powers.
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It is furtherORDERED that Plaintiff's Objections, ECF No. 3, a8/ ERRULED.
It is furtherORDERED that Judgment is entered in favor of Defendant.
It is furtherORDERED that Plaintiff's ComplaintECF No. 1, Docket No. 11-02169-

dob, isDISMISSED.

Dated: March 24, 2017 s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on March 24, 2017.

s/Michael A. Sian
MICHAEL A. SIAN, CaseManager
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