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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

HEMLOCK SEMICONDUCTOR CORPORATION,

Plaintiff, CaseNo. 15-cv-11236
v Honorabl&@homasL. Ludington
KYOCERA CORPORATION,

Defendant. /

ORDER DENYING MOTION FOR CLARIFICATION AND GRANTING IN PART AND
DENYING IN PART MOTION FOR LEAVE TO FILE FIRST AMENDED ANSWER

Plaintiff Hemlock Semiconductor (“Hemlock’and Defendant Kyocera are significant
participants in the global solar energy industmheir immediate dispute arises from a series of
contracts for the sale of quares of industrial-grade polygstalline silicon by Hemlock to
Kyocera. Following changes in global solar n&rkonditions, Kyocera sought to excuse its
performance under a force majeure provision inghgies’ contracts.In response, Hemlock
sought adequate assurances that Kyocera wmerihrm its obligations under the agreements.
When Hemlock concluded that Kyocera had paoivided adequate assurances that it would
perform its contractual commitment, it initiated this suit.

Hemlock filed its initial complaint on April 1, 2015, and filed an amended complaint on
April 29, 2015. Kyocera filed its answer togettwith six counterclaims on July 10, 2015. ECF
Nos. 4, 9. On January 6, 2016 the Court grarHemlock’s motions to dismiss Kyocera’s
counterclaims and strike Kyocera’'s Japanedérast defense. ECF No. 61. Kyocera now

brings a motion for leave to file a first anteed answer and counterclaims, and a motion for
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clarification of the ©@urt's January 6, 2016 order. Kyocerahotion for clarification will be
denied, and Kyocera’s motion for leave to ameitlbe granted in part and denied in part.
l.

The facts as set forth in the Court’s January @p28rder are, in relevapart, as follows.
Hemlock, Plaintiff in this action, is a Michigarporation involved in t manufacture and sale
of polycrystalline silicon (“polysilicon”) and photovoltaic solar cells amodules. ECF No. 4 at
19 1, 3, 7. The majority of the common stock of Hemlock is owned by Dow Corning
Corporation. Shin-Etsu Handotai Co. Ltowns a minority interest in HemlockSee Joint
Venture Partners HSGroLY, http://www.hscpoly.com/coant/hsc_comp/ownership.aspx.
Kyocera, Defendant in this action, is a Japanesgocation that describasself as “one of the
world’s largest vertically-integrated producersdasuppliers of solar energy panels.” ECF No. 4
atq 8.

A.

Beginning in 2005, in the face of a worldle polysilicon shortage, Hemlock and
Kyocera entered into four lortgrm polysilicon supply contractsThe first Long Term Supply
Agreement (“Agreement ") is effectiv’lom August 30, 2005 to December 31, 2015. The
second Long Term Supply Agreement (“Agreement II") is effective from July 21, 2006 to
December 31, 2018. The third Long Term Supply Ager@ni‘Agreement 111”) is effective from
July 18, 2007 to December 31, 2019. Finalthe fourth Long Term Supply Agreement
(“Agreement 1V”) is effective from Novends 13, 2008 to December 31, 2020. Am. Compl. at
19 12-13. The agreements require Kyocera to e initial payments to assist Hemlock’s

expansion of its existing polysilicon produstifacilities in the United States.



After the parties entered into the agreemeis global solar industiwas affected by the
Chinese government’s intervemti. Specifically, the Chinese gomenent provided subsidies to
Chinese solar-based companies and facilitategelacale “dumping” of Chinese solar panels
into the global market in order to increaseir@se market share inehsolar industry. In
response, in 2012 the United States governnmeposed anti-subsidy and anti-dumping import
tariffs of 24-36 percent on Chinese solar compaenhese state actions caused the prices of
both polysilicon and solar palsdo drop precipitously.

In response to the falling market pricese tparties agreed to short-term contract
modifications in 2011 and 2012 thatvered the gross price atite advance payment for those
years. These modifications did not affect anlyeotcontract terms or future pricing schedules.
While the short-term price amendments cameroend, the Chinese market saturation and
resulting trade war did not. From mid-2014early 2015, Kyocera pposed additional price
modifications, all of which Hemlock rejected.

B.

After failing to reach a modification agreent, Kyocera sent notice to Hemlock in
February 2015 that it was exercising a formajeure provision of Agreement IV. Hemlock
refused to recognize Kyoceralsvbcation of any force majeuraghts, contending that the force
majeure provision in Agreement 1V did not egeuKyocera from performance because of the
changing solar-market conditions. Conseqyerdh February 13, 2015 Kyocera filed suit in
Michigan state Court seeking a declaration ttsatontractual performance could be excused by
Agreement IV'’s force majeure clause.

On June 16, 2015, the Michig&tate trial court grantddemlock’s motion for summary

disposition, finding that the change in marketditions did not implicate Agreement 1V’s force



majeure clause. On December 3, 2015, the Michigan Court of Appeals affirmed, explaining that
Kyocera had assumed the market risks that gaeecto the alleged liabili and that “the plain
language of the force majeure clause at iss@s dot permit relief telaintiff on the grounds
that the market for polysilicon has shiftedgardless of the cause of that shifK{yocera Corp.
v. Hemlock Semiconductdr5-025786-CK *2 (Mich. Ct. App. Dec. 3, 2015), ECF No. 58 Ex. A.

C.

On February 26, 2015 Hemlock sent Kyocemeaand for adequate assurances that it
would perform under Agreements I-1ll puesu to MCLA § 440.2609. Compl. § 28. Kyocera
sent Hemlock a response on March 26, 2015, arghiigKyocera had no obligation to provide
written assurances to Hemlock and thMCLA § 440.2609 did not apply to the supply
agreementsld. at 1 29. Hemlock then initiatedethnstant suit on April 1, 2015 alleging that
Kyocera had failed to provide Hemlock with adeguassurances thatwtould make purchases
under the supply agreement2015. Am. Compl. | 28.

Two days later, on April 3, 2015, Kyocera filed a complaint against Hemlock in the Civil
Division of Tokyo District Courin Japan. The Tokyo complainteges that Hemlock violated
Japanese antitrust law by abusing a superisitipao of bargaining power in entering into the
supply agreements. That case remains pending.

Then, on October 7, 2015 Hemlock filed smitSaginaw County citgt court alleging
that Kyocera had violated supply agreement $€eking a declaratory judgment that supply
agreement IV is not unconscionable, and seekingnéirsuit injunction to prevent Kyocera from
further prosecuting the Tokyo ActiorKyocera removed that actiaa this Court on February 3,

2016, and that action also remains pending at this B@eCase No. 1:16-cv-10376, ECF No. 1.



After Kyocera filed its answer, togetherith six counterclaims, Hemlock moved to
dismiss Defendant Kyocera’s counterclaims. ECE.Np 21. Hemlock alsmoved to strike an
affirmative defense alleged by Kyocera basedJapanese antitrust law. ECF NO. 22. On
January 6, 2016, the Court granted both of Hekis motions, dismissed Kyocera’'s seven
counterclaims, and struck Kyocera's Japarms#rust defense. ECF NO. 61. Kyocera now
brings a motion for clarificatioof that order and a motion fdeave to file a first amended
answer and counterclaims. ECF Nos. 64, 62.

.

Kyocera’s motion for clarificatin will be addressed first. In the Court’s January 6, 2016
order, the Court determined that Kyocera'’s amsitdefense should be stricken for two reasons:

[F]irst, because it does not meet the requiremenkader SteelendKosugato

be proper for this Court’'s termination as part of thisreach of contract action,

and second, because even if Kyoceraioletd a final judgment from the Tokyo

District court, the Supply Agreement®&rum selection provision and choice of

law provision would preclude this Codrom recognizing théoreign judgment.

ECF No. 61. Kyocera now maosefor clarification as to the second reason. Specifically,
“Kyocera asks the Court to confirm that it did imtend to prejudice Kyocera’s ability to ask the
Court to consider a request to enforce a valghdase Judgment (and Kyocera’s ability to fully
address the related issues of @grand choice of law) if such judgment issues.” ECF No. 64,
1. Hemlock opposes Kyocera’s motion for clagfion, arguing that Kyocera’s motion has

identified no language that actlyaheeds to be clarified, and th&yocera merely disagrees with

the Court’s opinion and analysis. ECF No. 66.



Kyocera’s motion will be deed. Kyocera has not identified any unclear language or
analysis in the Cotis previous opiniorl. It is not appropriate for this Court to interpret or
expound upon its previous opinion unmoored framactual (as opposed to a hypothetical)
dispute.

[1.

Kyocera also moves for leave to file a ffissnended answer and counterclaims. ECF No.
62. Under Federal Rule of Civil Procedure a5court should “freely give leave” to amend
“when justice so requires.” FED. R. CIV. P. 15(3)(2T]he thrust of Rule 15 is to reinforce the
principle that cases should be tried on their taeather than the technicalities of pleadings.”
Moore v. City of Paducahr90 F.2d 557, 559 (6th Cir. 1986ht@rnal citations and quotations
omitted). Factors that courts should consideenvbdetermining whether to grant leave to amend
include “[ulndue delay in filing, lack of nate to the opposing party, bad faith by the moving
party, repeated failure to cure deficiencl®s previous amendments, undue prejudice to the
opposing party, and futility of amendment..Hageman v. Signal L.P. Gas, Ind86 F.2d 479,
484 (6th Cir. 1973). “Decisions as to whentices requires amendment are left to the sound
discretion of the trial judge[.]JRobinson v. Michigan Consol. Gas Co. I&l8 F.2d 579, 591
(6th Cir. 1990).

Plaintiff Hemlock argues that Kyocera’'s proposed amendments would be futile. “A
proposed amendment is futiletife amendment could not withstha Rule 12(b)(6) motion to
dismiss.”Riverview Health Inst. LLC v. Med. Mut. of Oh&f)1 F.3d 505, 512 (6th Cir. 2010)

(internal citation and quotation marks omitted) pleading fails to state a claim under Rule

! Kyocera’s request for leave to file a motion for reconsitien will not be considered. As explained in the Court’s
practice guidelines, “under no circumstes may a motion be included within the text or footnotes of another
motion.”
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12(b)(6) if it does not contaiallegations that support recayeunder any recognizable legal
theory.Ashcroft v. Igbal556 U.S. 662, 678, (2009).

In considering a Rule 12({®) motion, the Court constraiethe pleading in the non-
movant’s favor and accepts the allegations of facts therein aStdeambert 517 F.3d at 439.
The pleader need not have provided “detailectual allegations” to survive dismissal, but the
“obligation to provide the ‘groundsf his ‘entitle[ment] to relief’ requires more than labels and
conclusions, and a formulaic recitation of #lements of a cause of action will not d&&ll
Atlantic Corp. v. Twomb|y550 U.S. 544, 555 (2007). The Court is not “bound to accept as true
a legal conclusion couchexs a factual allegationAshcroft 556 U.S. at 678.In essence, the
pleading “must contain sufficient factual matter, acceptettue, to ‘state a claim to relief that is
plausible on its face.’Igbal, 556 U.S. at 678, (quotinfwombly 550 U.S. at 570).

A.

Kyocera first seeks to adadditional facts in support ai renewed counterclaim for
declaratory judgment of impractibility. As thoroughly explained ithis court’s pevious order:

The alleged illegal acts of the Chinese government have no bearing on whether

Kyocera's performance has become impossible or impracticable. Rather, the

alleged illegal acts have simply causadmarket shift in pricing, making it

unprofitable for Kyocera to continue torfmm as promised. Regardless of the

cause of the market shift, Kyoceraddlegations amount only to claims of

“economic unprofitableness,” which are insciént to give riseto claims of

impossibility or impracticability.See Chase€17 N.W. at 567.

ECF No. 62, 8. In contrast to Kyocera’'s aseartthis Court’s previousrder in response to
Hemlock’s motion to dismiss was not intendedhtd as a drafting guide for Kyocera. Instead,
upon Hemlock’s challenge to thalidity of Kyocera’s counteraims, this Court’'s order was

intended to narrow the scope of this action tollggalevant facts and alms. Kyocera’s claim

that its “solar business would ceato exist if it isforced to attempt to perform under the



Agreements” does not change the analyAis explained by the Sixth Circuit iKarl Wendt
“neither market shifts nor the financial inktly of one of the parties changes the basic
assumptions of the contract such that it mayyaused under the docteirof impracticability.”
Karl Wendt Farm Equipent Co., Inc. v. Intemtional Harvester C9.931 F.2d 1112, 1117-18
(6th Cir. 1991). Regardless of the naturenmgnitude of the Chese Government actions,
Kyocera’s claims amount only @ claim that continued perfoemce is unprofitable. Kyocera’s
proposed amended impracticabiltgunterclaim would be futile.

B.

Kyocera also seeks to renew its countercl@mma declaratory judgment of frustration of
purpose. In its proposed claitdyocera seeks to define the primary purpose of the Agreements
as providing a stable supply abkablepolysilicon at a fixed pricein the context of a legally
functioning market.

This Court has already found to the contrary:

The unambiguous primary purpose of the agreements was for Hemlock to provide

Kyocera with a stable supply of polysiliconaapredictable pricelhis is apparent

by the preambles of the agreements, Whgovide, “...Buyer desires to purchase

and [Hemlock] agrees to sell Products éuerdefined) pursuant to the terms and

conditions of this Agreement.” SeeECF No. 1, Exhibit 1 at 1, Exhibit 2 at 1,

Exhibit 3 at 1. It is alscapparent by the partiechoice to structure their

relationship in the form of long-term geirement contracts in order to provide

some stability in fluctuating markets.

ECF No. 66, 8-9. This Court is not “boundaocept as true a legal conclusion couched as a
factual allegation.” Ashcroff 556 U.S. at 678. For thesreasons, Kyocera’'s proposed
amendment is futile.

C.

Next, Kyocera seeks to renew its counterclaim for breactowiract against Hemlock.

In its proposed amendment, Kogra seeks to add allegationattilemlock agreed to open and
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operate expanded facilities, which it faileddo. This argument was already dismissed by this
Court, and is futile.

In Michigan, if “contract laguage is clear and unambiguous, its meaning is a question of
law.” Port Huron Educ. Ass'n Wort Huron Area Sch. Dist550 N.W.2d 228, 237 (Mich.
1996). With regard to the expanded manufantufiacility, Supply Agreements 9 provides:
“Buyer acknowledges that [Hemlock] will be exulng its manufacturing facilities... in order to
produce the Products to be supplied under this Agreement.” Agreements I-lll § 9. That
paragraph further provides: “Buyer acknowleddgjes possibility of delgs in completing the
manufacturing facility and expssly agrees that, so longmsduction of Product commences by
[June 30, 2008/June 30, 2009/June 30, 2010G3mldck] SHALL HAVE NO LIABILITY TO
BUYER FOR ANY SUCH DELAY.”Id. (emphasis in originals).

This Court has already dismissed Kyocerdam that Hemlock breached its agreement
to maintain expanded manufacturing facilities. ekplained in this Court’s previous order:

[T]here is nothing in the Supply Agreements that supports Kyocera’s allegation

that Hemlock agreed to maintain expandezhufacturing facilities. At most, the

provision could amount to a promisy Hemlock to expand its manufacturing

facilities to meet Kyocera's productemands under the Supply Agreements.

Accordingly, Kyocera’s claim will be dismsed to the extent that it suggests that

Hemlock breached the Supply Agreenserby failing to maintain expanded

facilities.

ECF No. 61. For this same reason, Kyocera’s omotor leave to file an amended counterclaim
alleging breach of cordact will be denied.

Furthermore, Kyocera’'s has not alleged legallfficient damages tsupport this claim,
even if it were valid (which it imot). It is undsputed that Kyocera is ¢hparty that decided to

cease performance under the Supply Agreemélttere is no allegation whatsoever that

Hemlock was unable to meet Kyocera’s demandPfaysilicon. Despite ib, Kyocera attempts



to asserts three theories of damages reguliiom Hemlock’'s failue to open and operate
expanded facilities: (1) loss of the value of hundrefimillions of dollars in advance payments;
(2) losses from the further damage of the paly@il market by the illegal Chinese government
conduct; and (3) injury from Heml&is refusal to negotiate pricEeeECF No. 71, 5.

Kyocera’s allegation that it was damageditsyloss of advanceayments was already
dismissed in the Court’s previous order luhea the clear, unambiguous language of the Supply
Agreements:

Kyocera argues that because it agreed to the advanced payments for the purpose
of allowing Hemlock to expand its manufadghg facilities, it has been injured as

a result of Hemlock’s failure to sufficip expand its facilities. However, by the
very terms of the advanced paymentvision, Kyocera agreed “to make a non-
refundable, unconditional, irrevocabl@advance payment” and expressly
acknowledged its understanding and eagr that, “once this Agreement is
executed, there are no circumstancescouences that will require [Hemolock]

to refund to [Kyocera] all or any porti@mf the Advance Payment.” Agreements I-

[l 1 2. Nothing in the Supply Agreemisnsuggests that thevanced payments
were in consideration for the expandedilities. Instead, all three contracts are
clear that the advanced payments were “non-refundable, unconditional, [and]
irrevocable.” Id. at 1 9. The Supply Agreements further explain that the only
circumstance or occurrencequiring Hemlock to refund portion of the advance
payment is if, as a result of Hemlock’s delay in completing its expanded
manufacturing facility, Kyocer suffered loss, damage or injury resulting from (1)
Hemlock’s delay in delivery or (2) Hemlk's “failure to perform which is due to
circumstances beyond its controld. at { 15. ... At the time of the agreements,
Kyocera agreed to the non-refundahieconditional, and irrevocable advanced
payments. It cannot now, with the benefithindsight, recast the nature of those
advanced payments.

Furthermore, Kyocera’s advanced payments to Hemlock are to be “applied as a
credit against the price of the Produtttat Buyer is required to purchase under
this Agreement at the times and amougtitswn [in the schedules].” Accordingly,

any damages that Kyocera suffers relatingheoadvanced payment is a result of

its decision to cease performance under the agreed upon terms of the Supply
Agreements. If Kyocera continued perform as promised, then the advance
payments would continue to be creditediagt Kyocera’'s subsequent purchases.

ECF No. 21, 25-26. Because the Supply Agresisi unambiguously state that the advance

payments were “non-refundablenconditional, irrevocable”, andecause the decision to cease
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performance under the Supply Agreements was KyigeKyocera cannot allege that its failure
to recoup those payments is a damage reguftom Hemlock’s failure to “operate expanded
facilities.” SeePort Huron Educ. Ass;’b50 N.W.2d at 237.

Kyocera next alleges that it was danthdry Hemlock’s failure to maintain expanded
facilities in the following way:

Had Hemlock expanded its facilities a®mised, the Chinese Government would

not have been able to gain as much control as it now has over the market through

its illegal conducbecause there would halkeen on additiongdrivate actor, with

significant production capacity, affeatj the market through legal conduct.
ECF No. 62, 18.

Under Michigan law, a party assertingeéich of contract “mayecover only those
damages that are the direct, natuaald proximate result of the breach&lan Custom Homes,
Inc. v. Krol, 667 N.W.2d 379, 383 (Mich.Ct. App. 2003ntgrnal quotations and citation
omitted). Thus, in contrast, the damages “mustheotonjectural or speculative in their nature,
or dependent upon the chances dfibess or other contingencies.MtEwen v. McKinnonl1
N.W. 828 (Mich. 1882).See also Doe v. Henfyord Health Sys 865 N.W.2d 915, 922 (Mich.
Ct. App. 2014)pppeal denied498 Mich. 879, 868 N.w.2d 912 (2015).

Kyocera’'s alleged damages are conjectural apeculative, and ergly dependent on
other business contingencies. The allegations amount to post-hoc assumptions about the way that
a third party actor, the Chinese Government, hmaye acted in response to Hemlock’s operation
of expanded facilities, and ignores countless lassircontingencies that could have otherwise
affected Hemlock’s supply or output (such aligwant purchasers). The alleged damages are

therefore not “the direct, naturand proximate result of the breachXlan Custom Home$§67

N.W.2d at 383. The damage allegation is therefore futile.
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Kyocera’s third and final damage theory fdibs a similar reason. Kyocera alleges that,
“[h]Jad Hemlock opened and operdtexpanded facilities, by necdgst would have needed to
sell the new supply of polysilicon and would haweeded to compromise with its customers.”
This argument is rife with spelation. Not only does iissume that Hemlock would have needed
to sell the hypothetical new supply, it also asss that Hemlock would have been required to
negotiate prices. More fatally, it assumes tHamlock would have had to negotiate prieeth
Kyoceraas opposed to with its multiple other customers. Because this damage theory is entirely
conjectural and speculative, it is futile.

D.

Finally, Kyocera seeks leave to amend its arsw order to add events that happened
after the date of the originglleading. Under Federal Rule @livil Procedure 15(d), “[o]n
motion and reasonable notice, the court mam, just terms, permit a party to serve a
supplemental pleading setting @y transaction, occurrence, @rent that happened after the
date of the pleading to be supplemented.” Kyaageks to add an allége that Hemlock sold
the Clarksville site to Google. It also seeksatidd an allegation thademlock issued shortfall
notice to Kyocera demanding payment for polgsiti not ordered by Kyocera in 2015. Kyocera
claims that these factual allegations “are relevariKyocera’s affirmative defenses that remain
at issue following the Order, in addition toydécera’s amended counterclaims.” Because these
factual allegations may be relevdatoutstanding claims or defassin this matter, Kyocera will
be granted leave to amend its pleading pursuant to Rule 15(d).

V.
Accordingly, it isSORDERED that Kyocera’s motion for atification, EG- No. 64, is

DENIED.
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It is furtherORDERED that Kyocera’s motion for leav® file a first amended answer
and counterclaims, ECF No. 62GRANTED IN PART AND DENIED IN PART.

It is furtherORDERED that Kyocera iSRANTED LEAVE to amend its answer to add
the proposed factual allegations concerning evéimat happened aft¢he date of Kyocera's

original answer pursuant to Rule 16(d).

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

Dated: March 1, 2016

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetrein by electronic means or firs
class U.S. mail on March 1, 2016.

s/Michael A. Sian
MICHAEL A. SIAN, CaseManager
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