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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
JERRY KREVINGHAUS,
Plaintiff, CaseNo. 15-cv-11615
V. Honorabl@homasL. Ludington
HILLS & DALES GENERAL HOSPITAL, INC.,

Defendant.

/

OPINION AND ORDER GRANTING MOTION FOR SUMMARY JUDGMENT AND
DISMISSING COMPLAINT WITH PREJUDICE

Plaintiff Jerry Krevinghaus filed this laws against Defendant Hills & Dales General
Hospital, Inc. (“Hospital”) on May 5, 2015. He ajkes that the Hospital eliated his rights under
the Americans with Disabilities Act (“ADA”), 42 U.S.C. § 1211 seqg, and the Michigan
Persons With Disabilities Civil Rightact (“PWDCRA”), Mich. Comp. Laws 37.1201, by
subjecting him to an allegedly unwarranteddgs-for-duty examination and then subsequently
terminating his employment.

Defendant moved for summary judgment\darch 23, 2016. Def.’s Mot. Summ. J., ECF
No. 15. That motion is now under consideratiDefendant argues thadrevinghaus cannot
establish that he is “otherwise qualified to perform the essential functions of a position, with or
without accommodation.Demyanovich v. Cadon Plating & Coatings, L.L.Z47 F.3d 419, 433
(6th Cir. 2014). Defendant also argues, in dlternative, that Krevinghaus cannot demonstrate
that he was subject to an adverse employnaetibn since it appromtely directed him to
undergo a fitness-for-duty evaluation and theapprly terminated his employment when he

prevented the completion of the examination.
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l.
Plaintiff Krevinghaus is a 68ear-old resident of Rhoddglichigan. Krevinghaus suffers
from Bipolar Disorder.
Defendant Hills & Dales General Hospital is a domestic not-for-profit corporation
operating as a hospital @ass City, Michigan.
A.
Defendant hired Krevinghaus as the “Dimcof Patient Accounting” on December 6,
2010. The job posting described this position as follows:

Directs, plans organizes, executes and evaluates the activities of Billing functions
including Billing Clerk, Patient Accodimg Clerks, Credit and Collection Clerk,

etc. This position interfaces within aliviels of the organization and ensures the
efficient billing and collection efforts and assures the delivery of exemplary
service to other hospital depaents, physicians and the public.

Pos’n Descr. 1, Ex. 3, Def.’s Mot. Summ. J.,FER0. 15-4. The job desgtion also contained
the following disclaimer at the top of the posting:

The statements below are intended to dbedtie general natuod accountability
for this position. They are not intended todmmstrued as an exhaustive list of all
responsibilities, dute and skills required to ensutiee delivery of high quality,
appropriate patient/customer care and effective hospital operations.

Id. The job description lists twelve different dgltion Accountabilities” that are akin to job
duties:

1. Support the mission, vision, goals andr8@rds of Performance of Hills &
Dales General Hospital; itrate processes and cabute to the continuous
improvement initiatives for enhancingvenue cycle management as well as
processes within other departments.

2. Participate fully as a member of the management team to support the
achievements of the hospital anadividual objectives; develop and
implement programs and plans to agkidospital and individual goals.

3. Develop operating budgets for assigrereas of accountability and monitor
departmental expenses to stay withimdget and meet established financial
and key performance indicators goals and objectives.
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. Develop, recommend and implement pobgiprocedures and practices that
support employee and organization depehent and meet required hospital,
accrediting and regulatory policies agdidelines including compliance with
all federal, state and local laws.

. Safeguards the public image of the hodg@itad ensures patient confidentiality
at all times.

. Initiates departmental procedureseates and executes staff schedules and
promotes participation in the hmotal's in-service programs/adult
education/college programs to ensure high quality service.

. Interfaces with patients, employesmsd hospital departments and physicians.

. Creates and ensures quality contralsguracy and check-and-balances in all
initiatives to achieve zero patient rsgation, coding and billing errors and
thus minimize duplication of work.

. Promotes and ensures timely completion and compliance with all
departmental deadlines.

10.Directs the activities of billing andaollection personnel. Interviews and

participates in the selection and hirioigcandidates, 30-60-90 day evaluations
and coaches employees for improved work performance; participates in
corrective action, suspensions and emipient terminations when required.

11.Coordinator for the hospita arbitration program.

12. Accepts other duties as assigned.

Id. at 1-2 (sic throughout).

“One or two days after [Kxenghaus] started,” he told tHeospital that he has Bipolar

Disorder. Krevinghaus Dep. 39xE1, Def.’s Mot. Summ. JECF No. 15-2. About one year

later, “approximately a year after [he] begalikrévinghaus stopped taking his medication for his

Bipolar Disorder. He did not inform anyone thie Hospital that he had stopped taking his

medication.

B.

Almost two years after going off his medtion, Krevinghaus’s behavior changed. The

Hospital began receiving complaints in th@ddle of October 2013 about Krevinghaus’'s
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behavior. This behavior included claims that Krevinghaus would interrupt meetings and prevent
members of his team from asking questionsmduthose meetings. E'ee Compls. 1, 14, Ex. 5,
Def.’s Mot. Summ. J., ECF No. 15-6. This belwavalso occurred ameetings with other
hospitals and with vendorkl.

Krevinghaus was also alleged to have la@ppropriate interactions with coworkers
outside of the office setting or related to non-work topics. For example, one coworker’s husband
“gives Jerry Krevinghaus’[slvife a massage every weeld. at 2. Krevinghaus wanted to take
the coworker and her husband danner to expres his gratitude.ld. When the coworker
informed Krevinghaus that her husband was nailable for the date Kawinghaus picked, he
offered to take only the coworker (Krevinglsés wife would also attend the dinneld. When
the coworker declined, Krevinghaus asked the coworker to get massages with him and his wife.
Id. The coworker noted that she was “not trytagget [Krevinghaus] into any trouble” but that
she was “just very concerned and want[s] to see him get help if he neddls it.”

In another incident, Krevinghaus interceptedoworker in the parking lot and presented
her with “a bottle of wie in a paper sackld. at 3. “He then followed her into the hospital to the
registration desk (where she ke) and was ‘hugging’ on herldl. The coworker indicated that
“she felt ‘weirded out’ by his behaviorltd. One coworker reported that Krevinghaus purchased
earrings for her and stated “make sure you wear those at Wodrlat 13. Another was given a
similar gift: “He . . . asked me Iflike Michigan or Michigan State. | told him Michigan and the
next day he sent me aipaf Michigan earrings.d. at 14.

Some employees questioned Krevinghausts arsd allocation of human resources. An
employee alleged that Krevinghaus “took all higfgta[a] funeral home for visitation of another

[department] employee[]” while the employees were on the cldchkt 5.



Most of the employees reporting to thedgdtal about Krevinghaus expressed general
concern with his erratic behavior during thentioof October 2013. They noted that he was not
acting consistent with his former demeaand felt there was something off about him.

C.

On October 24, 2013, following a series ofpémyee complaints, the Vice President of
Human Resources sent a letter to Krevingiausnmarize[ing] the two past discussions” that
the he and another administnatead with Krevinghaus. Lettdo Krevinghaus, Ex. 6, Def.’s
Mot. Summ. J., ECF No. 15-7. The letter and #arlier conversationaformed Krevinghaus
that the Hospital has put him on paid admintstealeave and that Krevinghaus would need to
undergo a fitness-for-duty evaluatibefore he could return t@ork. This decision was based on
Krevinghaus’s “recent unusual and threatenedpavior involving [his] employees as well as
others in the organization.ld. The Hospital's letter scheduled tw appointments for
Krevinhaus’s evaluation. It also asked that hgl&ase sign any release documents so that | will
be able to receive theswdts of the evaluationsld. Finally, the letter adged that Krevinghaus
is not to “contact emplaes by telephone or textd.

Early in November 2013, after being placedleave, Krevinghaus made two unsolicited
visits to coworkers’ homes. One coworker expldiresincident in an email to the Vice President
of Human Resources:

| was not home on Saturday morning and Tina Mulrath who is my neighbor called

me to let me know that [Krevinghaubhd stopped by her house on Saturday

morning. While | was not home and myotiter was at home with my children |

had a visitor also. Jim said thatrginghaus] had stopped by to bring over a

paper of something that was going on this Saturday and he had [a] ticket and

wanted me to know about it. My kidaa!| think [Krevinghaus] is a great person

but with what is going on here and us not knowing exactly what the reasoning that

he is off makes me a little uncomfortable for him to pay me a visit at my home,

especially if my children are thereoak. | do not thinkanything would happen
but I do not want to put mkids in that situation.
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Id. at 16.
D.

Krevinghaus appeared for both schedulealations. He was asked by both evaluating
medical professionals to provide certain pmoeedical information. According to Krevinghaus,
he attempted to get that information us prior doctor “wouldn’t send [him] anything.”
Krevinghaus Dep. 65. Krevinghawadso did not sign a releaskat would have enabled the
medical professionals evaluating him to indepe@tiglecontact his priodoctors to obtain the
information.

Because the evaluating doctors could not obtain Krevinghaus’'s prior medical
information, they could not complete the &ss-for-duty examination. Krevinghaus was not
certified to return to work.

On December 3, 2013, Defendant termingfeevinghaus’s emplayent. It explained
that

Our recent discussions and letters regpliyou to provide a fitness-for-duty

certification. You have refused to compiyth the requests of both Occupational

Medicine and the recommendations ofstLPsychological to obtain a release

which would enable you to return to work. Seven weeks have transpired and |
have not received a ‘fitness for dutylease for you to return to employment.

Dec. 3, 2013 Termination Letter, Ex. 9, Def.’s tM8umm. J., ECF No. 15-10. The letter also
noted that Krevinghaus had nptovided any Family and Mkcal Leave Act paper work.
Finally, it informed him that “[y]Jourefusal to comply with . . . these requests indicates to us that
you are not interesteid continued employmerat Hills and Dales Genal Hospital. Therefore,
your employment is being terminated effee immediately as of December 3, 20181”
.
A motion for summary judgmeshould be granted if the “montaishows that there is no

genuine dispute as to any material fact andntioant is entitled to judgment as a matter of
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law.” FED. R. Civ. P. 56(a). The focus must be “whethée evidence presents a sufficient
disagreement to require submissiona jury or whether it is sone-sided that one party must
prevail as a matter of lawAnderson v. Liberty Lobbyl77 U.S. 242, 251-52 (1986). The
moving party has the initial bued of identifying where to look in the record for evidence
“which it believes demonstrate the abseota genuine issue ahaterial fact."Celotex Corp. v.
Catrett 477 U.S. 317, 323 (1986). The burden then stofthe opposing partwho must set out
specific facts showing “genuine issue for trial Anderson v. Liberty Lobby, Ine77 U.S. 242,
250 (1986) (citation omitted).

The Court must draw all reasonable inferes in favor of the non-movant when
reviewing the evidence and determine “whetiiner evidence presents a sufficient disagreement
to require submission to a jury @arhether it is so one-sidedathone party must prevail as a
matter of law.”ld. at 251-52see alsdVlatsushita Elec. Indus.dC v. Zenith Radio Corp475
U.S. 574, 587 (1986). “Entry of summary judgmengappropriate ‘against a party who fails to
make a showing sufficient to establish the existeof an element essential to that party’s case,
and on which that party will bear the burden of proof at tridldlton v. Ford Motor C.424
F.3d 481, 485 (6th Cir. 2005) (quotitglotex Corp. v. Catretd77 U.S. 317, 322 (1986)).

1.

Defendant claims that Krevinghaus hast demonstrated a prima facie case of
discrimination under the ADA. To establish a prima facie case under the ADA, Krevinghaus
must show that: “(1) he is disabled, (2) leotherwise qualified to perform the essential
functions of a position, with or without e@mmodation, and (3) he suffered an adverse

employment action because of his disabilitpeémyanovich747 F.3d at 433. Defendant argues



in its motion that Krevinghaus caot establish that he is quadid to perform the essential
functions of his job or that he ffered an adverse employment action.
A.

The ADA prohibits discrimination “agaihsa qualified individual on the basis of
disability in regard tojob application procedures, therihg, advancement, or discharge of
employees, employee compensation, job training, @her terms, conditions, and privileges of
employment.” 42 U.S.C. § 12112(a). “The temualified individual’ meas an individual who,
with or without reasonable accommodation, can perform dgbkgential functions of the
employment position that suchdividual holds or desires.” 42.S.C. § 12111(8). “Thus, if an
individual’'s disabilityrenders him unable to perform an “esgadrfunction” of his job, he is not
a “qualified individual” proteted by the non-discrimination pr@wn of section 12112. In such
an instance, the Act does not require an empltiyeontinue employing the disabled employee,
nor does it require the employerdfier that employee an accommodatiowagner v. Sherwin-
Williams Co, No. 15-5975, 2016 WL 2641257, at *2 (6th Cir. May 10, 2016).

Defendant contends that Kreghaus could not perform thesential functions of his job
with or without reasonable accomdation. To guide the determtiian of whether particular job
functions are essential, the ADAtalishes that “considerationahbe given to the employer’s
judgment as to what functions of a job are esakrand if an employer has prepared a written
description before advertising amterviewing applicats for the job, this description shall be
considered evidence of the essarfunctions of the job.” 42).S.C.A. § 12111(8). In essence,
a job function is essential “if its removal would ‘fundamentallgralthe position.” Kiphart v.
Saturn Corp,. 251 F.3d 573, 584 (6th Cir. 2001) (citation omitted).

A job function may be considered essentialdeveral reasons, including the following:



0] The function may be essential becatis® reason the position exists is to
perform that function;

(i) The function may be essential becaokthe limited numbr of employees
available among whom the performance of that job function can be
distributed; and/or

(i)  The function may be highly specializesb that the incumbent in the
position is hired for his or her expertigeability to perform the particular
function.

29 C.F.R. 8 1630.2(n)(2). The SixCircuit has established that the determination of whether a
job function is essential shoulte based on “more than statams in a jobdescription and
should reflect the actual functioly and circumstances of the feular enterprise involved.”
Hall v. U.S. Postal Sery857 F.2d 1073, 1079 (6th Cir. 1988¥factors to consider when
determining whether a job fution is essential include:

(1) the employer’s judgment; (2) the wem job description(3) the amount of

time spent performing theumction; (4) the consequences of not requiring

performance of the functior{5) the work experience of past incumbents of the

position; and (6) the current work experience of incumbents in similar jobs.
Keith v. County of Oakland703 F.3d 918, 925-26 (6th Cir. 2013) (citing 29 C.F.R. §
1630.2(n)(3)).

Defendant maintained a written job deption for Krevinghaus’gosition. Krevinghaus
was the “Director of Patient Accounting” angoeted to the hospital’s Chief Financial Officer.
The position description explainsathit is “not intended to beoastrued as an exhaustive list of
all responsibilities, dutieand skills required tensure the delivery of high quality, appropriate
patient/customer care and effective hospital dpera.” Pos’n Descr. 2, Ex. 3, Def.’s Mot.
Summ. J., ECF No. 15-4. The position summary nttas“[t]his position inerfaces within all
levels of the organization and ensures the effididiing . . . and colleton efforts and assures
the delivery of exemplary service to other pited departments, physicians and the publid.”

Further, the position requires the following “accalilities™: “[p]articipat fully as a member
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of the management team to support the achiemnewfethe hospital anthdividual objectives”;
“Safeguard[] the public image of the hospital ardure[] patient confidentiality at all times”;
and “[i]nterface[] with patients, employeasd hospital departments and physiciate.Finally,
the position seeks “[e]xcellent verkaid written communication skillsld. at 3.

During October of 2013, a number of cdaipts were made by Krevinghaus’'s co-
workers, including individuals that reported to Krevinghaus. These complaints expressed
concerns with Krevinhaus’'s demeanor arounel hiospital. E'ee Compls., Ex. 5, Def.’s Mot.
Summ. J., ECF No. 15-6. They also noted erraghavior by Krevinghaus in his interactions
with members of Hospital staff both during amaktside of work hoursAt least one individual
identified what she thought was a violation gdtient privacy laws by Krevinghaus. E’ee
Compls. at 6 (noting that Krenghaus was “talking @ desk ugirpatient name while office
rooms open [and] patients in them”).

Krevinghaus’s behavior, by the complairtf Defendant’'s own employees, interfered
with the efficient operation of the workplace. Krevinghaus’s coworkers and subordinates attested
to the discomfort they felt with his erratic behavior and how it impaired the relationship the
Hospital had with some of its vendors. Defendaalidly determined thathe list of troubling
behavior by Krevinghaus was eviaenthat he could no longer pemin the essentidunctions of
his job?

B.

In any event, even if Krevinghaus couldrfpem the essential futions of his job, he

cannot demonstrate an adverse employment actioallefges that beingubject to a fitness for

duty evaluation and then being terminated mestgtandard. The two, however, are interrelated.

! Krevinghaus did not requesty reasonable accommodation.
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Krevinghaus’'s employment wasteinated because he was notay a fit for duty certification.
The fitness for duty examination was withhdbgcause Krevinghaus did not provide the
examining physician with sufficient prior medigaformation for the physician to make a fitness
determinatiorf. Thus, if Krevinghaus was improperly séat a fitness for duty examination, that
is an adverse employment actiand, a fortiori, so idis termination. If, on the other hand, he
was properly sent for a fitness for duty evaluatioat could not be contgted for reasons related
to his noncooperation, then his terminatwas not an adverse employment action.

An employer may request that an employee undergo a medical examination where the
employer “had a reasonable basis for believhmg [the employee] wsaunable to perform the
essential functions of her job or that she posedextdihreat to her own safety or the safety of
others.” Kroll v. White Lake Ambulance Auth763 F.3d 619, 624 (6th Cir. 2014) (internal
citations omitted).See alsoBarnum v. Ohio State Univ. Med. CtiNo. 15-3450, 2016 WL
683251, at *6 (6th Cir. Fe 19, 2016) (quotingKroll and extendingKroll’'s test to all
compulsory medical examinations directed bypkayers). “The burden is on the defendants in
this case to show that theqréred mental-health evaluations were ‘job-related and consistent
with business necessity.1d. (quoting 42 U.S.C. § 12112(d)(4)(A)) (citirdenman v. Davey
Tree Expert C0.266 F. App’x 377, 379 (6th Cir. 2007)]T]hat burden is quite highXVright v.
lllinois Dep’'t of Children & Family Servs.798 F.3d 513, 523 (7th Cir. 2015). “Thus, for an
employer’s request for an exam to be upheldetinenst be significant &lence that could cause
a reasonable person to inquire as to whethemagployee is still capable of performing his job.”

Sullivan v. River Valley Sch. Disl.97 F.3d 804, 811 (6th Cir. 1999).

2 The nature in which Krevinghaus would have provided this information or made it available is nog entirel
clear from the record. What isdisputable is that the examining doctor sought information from a prior doctor of
Krevinghaus’'s and was unable to obtain that infornmatiespite asking Krevinghaus to make that information
available.
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Defendant argues that it both had a reas@nbhsis for believing that Krevinghaus was
unable to perform the essential functions of bls §nd that he posed a direct threat to his own
safety or the safety of others.

1

There is sufficient evidence to lead Defendant to reasonably believe that Krevinghaus
could not perform the essential functions fo§é job. As already expined, supra § LA,
Krevinghaus engaged inpattern of activity that was detrim@hto the working relationships at
the Hospital and the Hospital's perception by paseand the public. Even if, on those facts,
Krevinghaus could actually still perform the e#sa# functions of hisgb (and he could not) it
was not unreasonable for the Hospital to conclindé he was unable to do so. Krevinghaus’s
“aberrant behavior raise[d] the concern thiis] mental or emtonal instability could
undermine [his] ability to complete [his] jofunctions effectively in the employer's work
environment.Kroll, 763 F.3d at 625. Accordingly, the Hospital was within their discretion to
seek a medical examination of Krevinghaus.

2.

Next, and in the alternativBefendant argues that Krevirays posed a threat to himself
or others, necessitating a medical examinatiokrbdl, the Sixth Circuit artiulated the standard
for analyzing when an employee poses a “ditbeceat” sufficient to warrant a compulsory
medical examination:

An employee poses a “direct threat” whelme creates “a significant risk to the

health or safety of others thatannot be eliminated by reasonable

accommodation.” 42 U.S.C. § 12111(8ge also Prevo’s Family Mkt135 F.3d

at 1095. An assessment of whether arplegee poses a direct threat must be

“individualized” to the employee’s abilés and job functions and “based on a

reasonable medical judgment that rele@n the most current medical knowledge

and/or on the best available objective evidence.” 29 C.F.R. § 1630.2(r). In
determining whether a direct threat @gjsthe court should consider: “(1) [t]he
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duration of the risk; (2) [t} nature and severity of the potential harm; (3) [t]he
likelihood that the potentiaharm will occur; and (4)Jtlhe imminence of the
potential harm.’ld.

Kroll, 763 F.3d at 625-26.

Defendant’s motion does not present an amalysthese factors. Defendant’s analysis
focuses only on two incidents where Krevinghaugedsthe home of a coworker. But there is no
evidence that this rises to “agasificant risk to the health agafety of others.” The employee
whose home was visited did attéstbeing made “a little uncomfaible” but also noted that she
“d[id] not think that anything would happénE’ee Compls. 16. While perhaps a cause for
concern, it does not rise to the level of a “direcé@h.” Indeed, it is much closer to behavior that
is “merely annoying” and insufficient to want a compulsory medical examinati@&ullivan
197 F.3d at 811.

3.

Much of this is moot, however, becauseevinghaus did not submit to the fithess for
duty evaluation. He was not returned to wbkcause the analyzing physician was unable to
make a determination on Krevinghaus’s fitness. Although Krevinghaus appeared for the
evaluation, he did not provide important medigdbrmation to the analyzing physician that
would have allowed a full analysis. Krevinghaugtusal to submit to the full fitness evaluation
“precluded him[] from beig able to establish a genuine issuenatterial fact as to whether the
exams were related to his jotw, were too broad in scopeSullivan 197 F.3d at 812. In any
event, Krevinghaus has not submitted any argurtinetitthe fithess for duty examination was in
any way improper. He only argues, cursorily, th@tvas not incapable of performing his job and
was not a “direct threat.” He producesewdence in support of those arguments.

Because Krevinghaus’s arguments that he lshoot have been subject to a fithess for

duty examination are meritless and he does mpieathat the examination was improper, he
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cannot demonstrate that it was an adverse employment astithvan 197 F.3d at 813 (“[A]n
examination ordered for valid reasons canhsitcount as an advergob action nor prove
discrimination.”). Further, the Hospital termated Krevinghaus's employment because of his
incomplete fithess-for-duty exanmation. Krevinghaus’s terminatn is an adverse employment
action but since it “was based on his refusalridergo the valid examation[],” it was not done
for “a discriminatory reasonSullivan 197 F.3d at 813.
V.
Defendant also moves for summary judgmen Krevinghaus’s PWDCRA claim. The
ADA and the PWDCRA “share the same purposd ase similar definitions and analyses.”
Chiles v. Mach. Shop, In606 N.W.2d 398, 405 (Mich. Ct.pp. 1999). Because Krevinghaus’s
claims under the PWDCRA would result in thengaanalysis as his ADA claims, his PWDCRA
claim will also be dismisse&ee, e.gPeden v. City of Detrqi80 N.W.2d 857, 870-73 (2004)
(endorsing identical analysis as ADA arhevaluating PWDCRA claims).
V.
Accordingly, it isSORDERED that Defendant Hills & Dales General Hospital’'s motion
for summary judgment, ECF No. 15 GRANTED.
It is further ORDERED that Plaintiff Jerry Krevingh#s’'s Complaint, ECF No. 1, is
DISMISSED with preudice.
Dated:June3, 2016 s/Thomad. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge
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