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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
SARA J. KUBIK,
Plaintiff, CasaNo. 15-cv-12055

V. Honorabl@homasL. Ludington

CENTRAL MICHIGAN UNIVERSITY
BOARD OF TRUSTEES, et al.,

Defendants.
/

OPINION AND ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT

Plaintiff Sara J. Kubik lmught suit against the Central dhigan University Board of
Trustees (“CMU”) and several members of theulty and university adinistration on June 5,
2015. ECF No. 1. Plaintiff contends that CMUused to reappoint her as a tenure-track
professor in the Journalism Department and tatblker discriminatory action because she became
pregnant. The Complaint alleged four coursisx/pregnancy discrimination under Title VII of
the Civil Rights Act, 42 U.S.C. § 2000st, seq. sex discrimination under ¢hElliot Larsen Civil
Rights Act (“‘ELCRA”), M.C.L. 37.2101et seq. pregnancy discrimination under the ELCRA;
and retaliation in violatiorof both Title VII and the ELCRAON March 8, 2016, the parties
stipulated to the dismissal @l of Plaintiff's claims under Tie VII against the individual
defendants. ECF No. 30. At the close of digry, Defendants filed a motion for summary
judgment. ECF No. 41. For the reasons statéal\jeDefendants’ motion for summary judgment

will be granted.
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Sara Kubik was hired by CMU on August PR11, as a tenure-track assistant professor
in the Journalism Department. Offer Lett&CF No. 52, Ex. 1. Faculty members in the
Journalism Department are hiredto one of two “tracks”: the tr&tnal academic track and the
distinguished media professidnsack. Journalism Dep. Bylawat 22, ECF No. 52, Ex. 47.
Kubik was hired onto the academic trackecRAgainst Reappointment 2016-2017, ECF. No. 52,
Ex. 50. Defendant Maria Marron was the Departn@@&mair for the Journalism Department from
2011 until early 2014, when she accepted a positiotheatUniversity of Nebraska-Lincoln.
Resignation Letter, ECF No. 41, Ex. 27. Defemdalori Brost and Timothy Boudreau are
tenured professors in the Journalism Departm@nt. 2014, OCRIE Compét 2, ECF No. 52,
Ex. 58. Defendant Michael Gealt is the Executive Vice President and Provost of CMU.
Personnel Rec. for 2015-2016 Term, ECF No. 52, 5. Defendant Shelly Hinck was the
Interim Dean of CMU'’s College of Communaats and Fine Arts during the fall of 2014. Rec.
Against Reappointment, ECF. No. 52, Ex. 50.

A.

The CMU Faculty have entered into a @ctive Bargaining Agreement (CBA) with the
University. 2011-2014 CBA, ECF No. 52, Ex. 2814-2019 CBA, ECF No. 41, Ex. 2. The
2011-2014 Collective Bargaining Agreement betw€dtU and the CMU Faculty Association
provides policies for reappointment andiiee decisions at CMU. 2011-2014 CBA, ECF No.
52, Ex. 13 Tenure, of course, the employment status thatrtpects academic employees from
dismissal absent serious miscontjuleccompetence, or financial exigency.” Robert J. Tepper &
Craig G. White Speak No Evil: Academic Freedom and the ApplicaticBastetti v. Ceballos

to Public University Faculty59 Cath. U. L. Rev. 125 (2009). According to the CMU CBA,

1 CMU and the CMU Faculty Association entered into a new CBA for 2014—2019. 2014-2019 CBA, ECF No. 41,
Ex. 2. The two agreements appear tortagerially identical in all relevant respects, and the parties do not argue that
the new CBA changed the process or stargifmdreappointment and tenure decisions.
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“[tlenure is one way in which the freedom teach and to do research without arbitrary
interference is protected. Thotection of academic freedors the fundamental purpose of
tenure.” 2014-2019 CBA at 29-30, EGI6. 41, Ex. 2. Because a pany purpose of tenure is
to protect faculty from chilling overgit or censorship by the administratfotenure decisions
are made primarily by the academy, wigler review by the administratiéithe CMU Faculty
Union entered into a CBA with CMU which gaws tenure and reappointment decisions, and
this Court must be careful not to disturle thalance between academic freedom and academic
excellence reflected in that CBA. As a facultymieer, Kubik agreed to subject herself to the
CBA procedures and standards for reappointment.

According to the CBA, the quéai of teaching and the qualityf scholarly achievement
are both important factors in reappointment and tenure decistbret. 23. The CBA explains

that

2 SeeJohn M. BadagliaccaThe Decline of Tenure: Th8ixth Circuit's Interpretation of Academic Tenure’s
Substantive Protectiond4 Seton Hall L. Rev. 905, 911 (2014); Robert J. Tepper & Craig G. VEpigak No Evil:
Academic Freedom and the ApplicationGdrcetti v. Ceballoso Public University Faculty59 Cath. U. L. Rev.
125, 135 (2009).

% In 1966, the American Association of Universityofessors, the American Council on Education, and the
Association of Governing Boards of Universities and Qmltereleased a joint statement calling for “appropriately
shared responsibility and cooperatiaetion between the components of #wmdemic institutiof,especially the
faculty and administration. See Statement on Government of Colleges and Universities,
https://lwww.aaup.org/report/statememvgrnment-colleges-and-universitietn asserting that the faculty has
“primary responsibility” for decisions regarding facudtiatus, the Statement explained, in part, as follows:

Faculty status and related matters are primaailfaculty responsibility; this area includes
appointments, reappointments, decisions not to reappoint, promotions, the granting of tenure, and
dismissal. The primary responsibility of the faculty for such matters is based upon the fact that its
judgment is central to general educational policy. Furthermore, scholars in a particular field
activity have the chief competence for judging wwgk of their colleagues; in such competence it

is implicit that responsibility exists for botleerse and favorable judgments. Likewise, there is

the more general competence of experiencedltfa personnel committees having a broader
charge. Determinations in these matters should first be by faculty action through established
procedures, reviewed by the chief academicceffi with the concurree of the board. The
governing board and president should, on questions of faculty status, as in other matters where the
faculty has primary responsibility, concur witretfaculty judgment except in rare instances and

for compelling reasons which should be stated in detail.
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[d]epartmental colleagues are . . . bestrimed and are in the best position to
arrive at specific criteria and standards to evaluate aaimemg unit member’s
work. It is therefore the responsibility of departments to develop and systematize
these criteria and standards so that tmay serve as guidelines for departmental
recommendations regarding reappoiant, tenure, and promotion.

Id.

Specifically, departments are instructed to dgvakandards for analyzing the following bases of
achievement: teaching, scholarly and creativieviag and university seinee, “which may be
supplemented by professionalngee or public service.ld. at 24. Likewise, the department
should consider the “promisef a bargaining unit memberWhich includes the member’s
“potential for professional gratv and development” as well adhether “the bargaining member
will contribute to the goals and objectives established by the departieenthe department
should also consider whetheethniversity is likely to hava future need for the membéat.

Once initially hired, a new member of the faculty generally receives an initial
appointment of two yeartd. at 26. The non-tenured faculty meenls thereafteconsidered for
reappointment on a yearly basisitil the tenure decision is madd. Reappointment requires a
two-thirds favorable vote. If a faculty membisrnot reappointed, the CBA requires CMU to
notify that faculty member of the non-reappointment at least twelve months in advance of the
expiration of the current appointment tefoh.at 27.

Tenure consideration happens at differenes, depending on the faculty member’s rank
when originally appointedld. at 28. Faculty members appointed as assistant professors, like
Kubik, are typically considered for tenure dwgitheir eleventh semester of employment at
CMU. Id. However, sometimes “[c]ircumstances nragke it necessary to delay consideration
for the grant of tenure.ld. Those circumstances include “extedd#sence or disability due to

illness or injury, acute family/personal respduigies (including child care or the birth or
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adoption of a child), . . . and unexpected delayscholarly achievement due to circumstances
beyond the control of the bargaining unit memblet.”

Decisions regarding reappointnteand tenure occur in sevesdages. First, the faculty
member’s department makes a recommendaticsgedban the department’s existing standards.
Id. at 32. The department’'s recommendation is tfewarded to the deam charge of the
departmentld. at 32—33. The dean, applying the departifserniteria and standards, considers
the department’s recommendation and tlremders an independent judgment’ at 33. The
dean’s recommendation is themmi@rded to the university Provokl. The Provost likewise
applies the department’'s standards and makesdependent decisioregarding whether the
faculty member should be reappointed or granted teldurat 34.

In compliance with the CBA, the Journaligbepartment has promulgated bylaws which
establish standards and critefier reappointment and tenuresdsions. First,“[a] faculty
member will be evaluated for reappointmeetjure, and promotion ipnarily according to the
‘track’ on which the initial appoitment was made.” JournalisDep. Bylaws at 22. Regardless
of the track, however, the department evaluapggiGants based on the three areas identified in
the CBA: teaching, scholarhland creative activity, ral university serviceld. The faculty
member applying for reappointmeat tenure has the responsibiliby providing evidence of
accomplishment in each area.

Relevant teachings activities include teaghcourses, advising students, writing student
recommendations, participating in student eoahces and workshops, and receiving teaching
awardsld. at 23. Evaluation of a faculty member’s scholarly activities depends on the track onto
which that member was appointdd. at 24. According to the byles, “[tlhe majority of the

candidate’s work will relate to that trackd. The bylaws explain thagcholarly and creative
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activities are expected to “befeesed or juried using a systeim which expert referees are
invited or employed to evaate the merits of thenaterial or activity.”ld. at 25. The bylaws
provide examples of academi@dk material and professional track material. Academic track
material includes:

-- Bibliographies

-- Books authored, co-authakeor edited by the candidate

-- Book reviews

-- Chapters in books

-- Articles in sdolarly journals

-- Monographs

-- Papers published as part ohéerence or convention proceedings
Id.
Professional track material includes:

-- Books

-- Articles in professional journals

-- Articles in newspapers or magazines

-- Broadcast productions

-- Photographs and other visual materials

-- Reviews or commentaries in professional publications
-- Professional studies or reports

Id.
The bylaws also include examples of scholarliivides that are not track-specific: presenting
papers at academic organizations, presentimgngaat professional ganizations, performing
speeches and presentations, receiving grants oday@rserving as a referee or reviewing for a
publisher of academic or professional materialsat 25—-26.

The candidate bears the burdsrproviding of the quality rad relevance of the scholarly
activities.ld. at 26. The bylaws also provide standdais'assessing the qualityf scholarly and
creative activites.Td. Specifically, the review should considée “reputation of the academic or

professional publications,” the “gge (whether international, national, regional, statewide, or
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local) of the academic or prafgonal publications,” the length,roplexity, and frequency of the
activity, and the “relevanaef the activities to the department’s missiotal.”

When being considered for reappointmentaadidate must demonstrate “progress in
research and reaech planning.”ld. at 32. When being considat for tenure, however, an
assistant professor must “show evidence of scholbnd creative activity,” including at least
“three types” of the aofities already mentionedd. Further, “[a]t least two of the activities
should be refereed, juried, or indepentieassessed publications or exhibitionsl”

Finally, the bylaws specify that the candidagars the burden of providing evidence of
university or professional servicéd. at 27. That can mean involvement in academic or
professional organizations, attemde at academic or professibmerkshops, receipt of grants,
or professional consultindgd. at 27-28. Candidates must also provide evidence of service to the
department, the university, and/or the university’s constituent commuihities. 29. Typically,
that means service on departitad and university committeelsl. at 29-30.

B.
1.

When being considered for reappointmertn-tenured faculty members at CMU have a
meeting with their dean and the chairpersorntheir department, pursuato Article 6 of the
CBA. Jan. 18, 2012, Art. 6 Letter, ECF No. 4X%. B. On Februang, 2012, Kubik met with
Dean Salma Ghanem and Department Chkiria Marron. Feb. 11, 2012, Art. 6 Letter, ECF
No. 41, Ex. 5. At the meeting, Dean Ghanem BndMarron told Kubik that she was “making
satisfactory progress in theeass of teaching and servicéd. However, they indicated that she

was making only “limited progress in schdhip/creative endeavors as it relates to



reappointment.1d. Kubik was subsequently reappointed for the 2012—-2013 academic year. Sept.
28, 2012, Personnel Comm. Meeting, ECF No. 52, Ex. 5.

On October 19, 2012, Kubik submitted her tfitrsrmal application for reappointment,
pursuant to the CBA and department bydaweappoint. App. 2012, ECF No. 52, Ex. 6. The
application discussed Kubik’s tead activities, scholarship, andrsee. She indicated that, in
the year since she was hiratie had taught four courséd. at 3. In terms o$cholarly activities,
Kubik listed two works in progresdd. at 33. The first was tentatively titled: “The parallel
between visual communication elements usggburnalists andhiose used by lawyersld. The
second was tentatively titled: “The editing ofwal content: How much is too much and when
does the content become false?” Finally, Kubiicated that a panel proposal, coauthored by
the 16 panelists, entitled “Internet-Based Tedbagies for Developing hercultural Professional
Competence in Russian and US Universities” b@en accepted for presentation at an upcoming
conferenceld. Kubik admitted that “my research is currently my weakest area,” but explained
that this was because her past publicationsdichave a focus on journalism, meaning she was
starting anew with her researchl. For professional service, Kubik indicated that she had
sponsored two workshopkel. at 34. For universitgervice, Kubik stated that she was a member
on three committees, was working with a fellpnofessor to update course materials for a
specific class, and had written twatérs of recommendation for studerits.at 35.

Upon review of Kubik’'s applicain, the Journalism Departméntecommended that
Kubik be reappointed. Personnel Rec. Oct. 2&Z No. 52, Ex. 8. ThBepartment indicated

that Kubik had “potential for preksional growth and developmentd. at 1. However, the

* Although the Journalism Department bylaws desigtisePersonnel Committee as the entity which reviews and
makes recommendations on reappointment decisions, that committee is composed of the entire Depagtment.
Journalism Dep. Bylaws at 15 (“All terad and tenure-track faculty in thepdetment shall serve on the Personnel
Committee.”).

-8-



Department did indicate “some concern” about Kishineed to find a research niche and ‘crank
up’ both researchra service activityld. The Department’s chairperson, the Dean, and the
Provost likewise recommended reappointméht Although Kubik did not mention this in her
application, she also began attending law scipaol-time in the fall of 2012. Transcript, ECF
No. 52, Ex. 7.

Prior to the department meeting where Kaulias presenting her first application for
reappointment, Kubik emailed Marron, the JourmalBepartment Chair, and asked if the order
of presentations could be chadgso that Kubik would be finigd earlier. Sept. 27-28 Emails
with Marron, ECF No. 52, Ex. 9. Kubik explained that she needed to pick her son up from
daycare at 5:00 p.m. and was worried that the meeting would runidvat.1l. Marron initially
responded by requesting that Kubik make tequest the next day at the meetidg.The next
morning, Marron emailed the faculty members waye presenting at the meeting and requested
that they keep their remarks &pproximately fifteen minutedd. at 2. Marron explained that
“Sara has emailed me that she needs to ke tabcollect Noah from daycare at 5 p.nid.
Immediately after sending that eindarron directly emailed Kubikld. at 3. Marron said that
she could not guarantee the meeting woulditwee by 5 p.m. and asked if there was “anyone,
anywhere, whom you can ask to collect Noabinfrdaycare in the evenhat we have not
finished?”ld. Marron also explained that, if the meeting had to be postponed until the next week,
Kubik would “forfeit [her] rightsto compliance with the bylaws’ directives regarding the time
spans available for review, etdd.

2.
On January 8, 2013, Kubik filed a request for leave pursuant to the Family and Medical

Leave Act (“FMLA”") with Marron, indicating tht she was pregnant and would need leave
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beginning on April 21, 2013, and ending on My, 2013. Leave Notification, ECF No. 52, Ex.
10. Kubik had not disclosed her pregnancy torrigia prior to requestig the leave. Kubik’'s
request for FMLA leave was granted.

On March 12, 2013, Kubik met with Asso@aDean Shelly Hinck and Marron for her
second Article 6 conference. April 8, 2013 AgtLetter, ECF No. 52, Ex. 11. Hinck and Marron
indicated that, with regards to teachingubik was making satisfactory progress for
reappointment and tenurk. at 2. However, they notedahKubik was only making “limited
progress” in her scholarlgnd creative activityld. They “encouraged Dr. Kubik to focus her
energy on projects that will result in publishable manuscripts.’at 3. Finally, Hinck and
Marron told Kubik that her univsity service was satiactory for reappointment, but that her
progress, considered in context of the upcomimgire decision, was limitedd. The report
concluded by indicating th&tubik held great promiséd. at 4.

On March 15, 2013, Kubik emailed Hinck redjag whether she could get an extension
of her tenure clock because of her preggaiMar. 15, 2013, Email, ECF No. 52, Ex. 12. Hinck
advised Kubik to contact Faculty Personnetvi®des. ECF No. 52, Ex. 15. After talking with
Faculty Personnel Servicdsubik had the impression thaintere extensions were “common for
those who have a babyld. Kubik subsequently sent Mam a request for a tenure clock
extension for one semester, quoting the CBévjsion allowing delay otenure consideration
when the faculty member is dealing with “actaenily/personal responslhies (including child
care or the birth or adoption of a childRequest, ECF No. 52, Ex. 12. Kubik delivered her
daughter on April 14, 2013. On Ap15, 2013, Marron sent Kubin email asking Kubik to
grade the outstanding assignments in her cdagseause the students were uncomfortable with

adjunct professors determining their graddarron April 2013 Email, ECF No. 52, Ex. 14. On
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May 9, 2013, while Kubik was still on maternityave, the Journalism Department’'s Personnel
Committee met, discussed Kubik's tenure extamsequest, and denied the request. May 9,
2013, Meeting Minutes, ECF No. 52, Ex. 16.

Kubik asked Marron why her request hiagen denied. Emails, ECF No. 52, Ex. 18.
Marron explained that the “discussion rewdvaround the fact thatou did not have an
‘extended absence or disabiligs you were absent only for theal two weeks of the semester,
nor did you seem to have ‘unexpected delaysdholarly achievement due to circumstances
beyond the control of the bargaining membeld” When interviewed about the meeting after
the fact, Lori Brost indicated that the facultyso believed that Kubik's pregnancy was not
“beyond her control.” November 22, 2013 OCRIitvéstigation Notes at 3, ECF No. 52, Ex. 17.
Brost also stated that because Kubik wake ab attend law schookome faculty members
thought she was not entitled to an extensidnBrost also stated that the denial was a difficult
decision because this sitiem had not arisen befortéd. at 4. In a May 8, 2013, letter to Dean
Ghanem, Marron indicated that her “preferens@’ to not grant the extension because Kubik’s
leave had only spanned two weeks of the semesterik had left most of the grading in her
classes to be completed by adjuncts, Kubéd fully engaged in teaching and with the
department during the semester, and Kubénpkd to teach a summer class. May 8, 2013,
Marron Letter, ECF No. 52, Ex. 56.

3.

On September 3, 2013, Kubik filed a complaiith CMU’s Office of Civil Rights and
Institutional Equity (OCRIE)Sept. 2013 OCRIE Compl., EQ¥o. 52, Ex. 19. Kubik outlined
the circumstances leading to hrequest for the tenure extensidhe denial of that extension,

and the rationale providetd. She argued that the reasons giver the denial were “not only
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offensive,” but “discriminatory.ld. at 5. OCRIE informed Kubik that the dispute involved the
union contract and that it woultbt investigate for that reasoSept. 2013 OCRIE Investigation
Notes, ECF No. 52, Ex. 20.

On September 10, 2013, Kubik again appliedaféenure clock extension, this time for a
full year. Sept. 2013 Tenure Extension Request, ECF No. 52, Ex. 22. In the request, Kubik
indicated that she had discussed the previdersial with OCRIE, the Faculty Association
Grievance Committee, and the College’s deans, that all had recommeéed that she reapply
for a tenure clock extensiofd. at 2. In support of her requestubik again explained that she
had been pregnant during the fall 2012 and spring 2013 semesters, that she had delivered her
daughter in April 2013, and that she has hadeteote substantial time to caring for the babdy.
at 2-3. She also explained that both she laed daughter had experienced medical issues
recently.ld. at 3. Kubik’s tenure extension requestsvewentually grantein May 2014, placing
the date for her tenure decision itl 2017. Armistead Email, ECF No. 52, Ex. 33.

4.

On September 20, 2013, Kubik applied for reappointment for the 2015-2016 academic
year. Sept. 2013 Reappointmeipp., ECF No. 52, Ex. 24. In hepplication, Kubik again
discussed the four different ceas that she has taught at CMUd. at 3. She outlined the
adjustments she had made in her approach to each Idass$.3—-9. Kubik then outlined her
scholarly and craave activities.ld. at 10. She admitted that she did not “publish nor present at a
conference” during her first yeaat CMU, and further acknowdged that her “scholarly and
creative activities are lackingld. She then explained thatesthad presented paper at a

conference in spring 2013, before going on maternity ldavé&he also stated that she did not

® The delay in the consideration and approval of Kubik’s request appears to be because Kulilidlateother
OCRIE complaint (discussed below). Kubik’'s tenure esiten request was granted upon completion of OCRIE’s
investigation.
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have the energy during the fall and spring semesteteach a full load, attend faculty meetings,
and write, all while pregnantld. (emphasis in original)Kubik asserted that, because of her
“inability to create additional research maasi [during the] past academic year,” she had
requested a tenure clock extensideh. Finally, Kubik listed twoworks in progress: “The
Creation of Imagery used in courts of Lamd the Reproduction at by the Media” and
“Defining and Protecting JournalistShe Ever-Evolving Media Shield Lawsld. Kubik listed
four professional and public rsgce activities: three workshopnd her part-time law schools
classesld. at 11. In terms of university service, Kubik explained that she has served on three
committees, written two letters of recommendatijoined a listserv, andiscussed with other
instructors how to improve a specific coursk.at 12.

Upon review of Kubik’'s application, théournalism Department did not recommend
Kubik for reappointment, withfour in favor of reappoiment, five opposed, and three
abstentions. Sept. 2013 Minutes, ECF No. 52, Ex. 23. The personnel recommendation form
provided the Department’s rationale. Persdridec. Sept. 2013, ECF No. 52, Ex. 25. At the
meeting, a member of the faculty noted that Kishstudent review scores were “decent but not
great” and “erratic.ld. at 2. Kubik was alsasked if she had attendetketings of the Faculty
Association, since Kubik wasdhDepartment’s representativd. Kubik admitted that she had
not attended every meeting, but explainedt fast representatives had not eitherKubik told
the faculty that “her service was minimal,” bisarted that she “had attended every meeting of
the faculty committee and the personnel committiek At 3

After Kubik was excused from the meetirggveral faculty membsrraised concerns
about her applicatiorid. at 2. One member mentioned thaproximately 75% of the grading in

Kubik’s spring semester class had beetstanding when Kubik went on leavd. The faculty
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then discussed Kubik’'s scholarship. One menibeted that the department has been ‘quite
understanding and forgiving.Td. That member further stated th&éBara needs to really, really

step it up. On research and service, she’s woefully inadequiatedt 2—3. The members then
discussed how new hires are generally given allowances for poor productivity as they acclimate
to the departmentld. at 3. The members disagreed abwidnether non-tenured faculty are
expected to immediately produce slanships, or if litte is expected for #hfirst year or twoSee

id. Two members noted that Kubik had been given the benefit of the doubt during her first and
second year, but that Kubik waswan her third year at CMUId. The faculty also discussed

how, although Kubik had stated that shed haresented at a conference, no supporting
documentation of the presentation was providigd.

The Journalism Department Chairpers®aria Marron, likewisedid not recommend
Kubik for reappointmentld. Marron stated that Kubik “taugtter classes, but she did not
undertake research or cabtite to the department’s serviaetivities. | do not believe her track
record of accomplishment is enough for reappointméaht.”

Dean Ghanem, however, overruled the Dgpant and recommended that Kubik be
reappointedld. at 4. Dean Ghanem noted that Kubiad “provided an acceptance note for a
proposal she had submitted to th@13 Aging and Society Conferencdd. Dean Ghanem
further noted that “the quality of the two presdions was not addressed in the narrative,” and
“strongly” recommended that Kubik specificalfddress “the issue of quality in subsequent
narratives.”ld._In summary, Dean Ghanem stated tkabik’s “record needs improvement both
guantitatively and qualitatively.” She further indied that “[w]hile | recommend Dr. Kubik for
reappointment, | have to strasst Dr. Kubik needs to focus amcreasing both heresearch and

service productivity and to improve the qualiof her teaching to receive a subsequent
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reappointment.d. Provost Gealt subsequntpproved Kubik’s regapointment, but asserted
that “[a]dditional evidence of demonstrated achiegat in [the areas of teaching, research, and
service] will be an important €&or in subsequent personnel recoendations or decisions, at all
levels of review.” Gealtetter, ECF No. 52, Ex. 25.

5.

On October 14, 2013, Kubik filed a second complaint with OCRIE, alleging
discrimination. Oct. 2013 OCRIEompl., ECF No. 52, Ex. 28. Kubimade several allegations
of mistreatment. First, she assertédt Brost, Marron, and Kent Millehad “openly” and
“blatantly” opposed the way Kubik was teaching her cladsest 2. Kubik further objected to
the way Marron treated Kubik’'s request tegent earlier during Wbik’s 2012 reappointment
meeting.Id. Kubik felt that, when Marron emailed géhdepartment anchdicated that Kubik
needed to leave early to pick up her son, Kubik Ibeen singled out in a “totally inappropriate”
way. Id. Kubik challenged the way hernigre extension request was deniktl. at 3. Kubik
additionally explained tha¥larron had sent an email to Kilthe day after Kubik delivered her
daughter, while Kubik was still in the hospitéd. at 4. In that email, Marron asked Kubik to
finish grading the outstanding projects in her clédsat 4, Emails, ECF No. 52, Ex. 14. Next,
Kubik asserted that Marron changed Kubikésching assignments to a new schedule which
involved teaching at 8:00 a.mvé days a week, and gave Kubik’s preferred schedule to a male
adjunct.ld. at 5. Kubik finally faultedviarron for publically criticimg Kubik’'s handling of her
duties as department representative to the faculty ultioat 6.

On April 14, 2014, OCRIE issued it®rclusions. April 2014 OCRIE Determination,

ECF No. 52, Ex. 29. OCRIE concluded thdfrron created “an unwelcome and hostile

® Miller is an associate professor in the Journalism Department.
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environment.”ld. at 12. In support of thatonclusion, OCRIE cited sena facts. First, Marron
had referred to Kubik’'s pgmancy as a “sticky wicketfd. at 11. Second, Marron had emailed
Kubik while she was still in the hospitdtl. at 12. Third, Marron hathdicated that she did not
want to grant Kubik's request for a tenuegtension because Kubik’s pregnancy had only
required two weeks offild. Marron also admitted to giving a male adjunct faculty member a
more favorable schedule, and siharing Kubik's personal family situations with faculty
members.ld. However, OCRIE found that Marron’s conduct wast discriminatory “with
respect to Kubik's reappaiment consideration.ld. OCRIE further found no evidence of
discrimination by Brost or Miller. Because Mamrhad left CMU by the time OCRIE reached its
conclusions, OCRIE did notecommend any action be takewth regards to Marronlid.
However, OCRIE did recommend that the Journaldepartment participate in harassment and
discrimination trainingld.

Marron strongly disputed OCRIEfindings in a May 2, 2014, rebutfalMarron Rebuttal,
ECF No. 52, Ex. 38. Marron defended her enmiKubik while Kubik was in the hospital,
explaining that Dean Ghanemdhdirected her to email Kubi&bout the outstanding grading in
her classedd. at 3. Marron further disputed OCRIHisding that Marron had inappropriately
discussed Kubik's personal fdlynissues with the facultyld. at 4. Marron contended that,
although she had mentioned Kubik’s childcare respdites to other faculty members, she did
so because the Journalism Department hadtarewf “transparency” and because Kubik had
regularly discussed those details with the faculty.Marron also disputed Kubik’s claim of
discrimination regardinghe teaching scheduléd. at 5. Marron explained that, despite her

efforts to “accommodate faculty wishethe schedule “changes all the timé&d” Marron further

" On November 26, 2013, Marron filed a complaint agiaKubik with OCRIE. Marron OCRIE Compl., ECF No.
52, Ex. 37. Marron withdrew the complaint voluntarity,, after Marron talked with her attorney, who described the
complaint as “retaliatory. Marron Rebuttal at 12, ECF No. 52, Ex. 38.
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explained that Kubik had accepted the classdukeinstead of recommending an alternative.

Id. Additionally, Marron asserted that class schedule conflicts are resolved by looking to
“longevity,” not “seniority.” Id. at 7-8. According to Marron, the male adjunct who received
Kubik’'s preferred schedule degpriority over Kubik becausbe had been at CMU longdd.
Marron also explained that Kub&reappointment application atehure extension request were
separately considerenl. at 42. In her rebuttal, Marron alaccused Kubik of actively creating a
hostile work environment for othein the Journalism Departmer@garding her reappointment
and tenure extension denidid. at 20.

On April 18, 2014, Kubik filed a discrimitian complaint with the Equal Employment
Opportunity Commission. EEO@ompl.,, ECF No. 52, Ex. 32. In the complaint, Kubik
reiterated her claims of seand pregnancy discrimination regarding her reappointment
application and tenure extension requeBhe EEOC found no actionable evidence of
discrimination at CMU. Mar. 2015 EEOC Dismissal, ECF No. 41, Ex. 30.

On May 29, 2014, CMU'’s Faculty Personnel $&#% chose to extend Kubik’'s tenure
clock by one year, meaning she would be carsid for tenure in the fall of 2017. Armistead
Email, ECF No. 41, Ex. 32. The email did not gate what impact, if any, the extension would
have on Kubik’s next applition for reappointment.

The discrimination training that OCRIEgommended was not held until December 12,

2014. Training Materials, ECF No. 52, Ex. 35. Prio the training, seval members of the

8 Marron attached an email chain whereMarand Kubik discussed the class assignm&ats.idat 34—40. In that
chain, Kubik initially told Marron that ghwould like to teach two classes in th#, and that two days of teaching a
week was preferabléd. at 35. However, Kubik also said that if “tkeare other classes that need teaching, I'm open
to that too.”ld. Several months later, Marron emailed Kubik with an update on the teaching schecatl8@6-37.
Marron offered two options: teaicly five days a week starting at 8:00 agach day, or teaching three days a week
with classes ending at 6:15 p.id. at 37. In response to an inquiry by Kubik, Marron explained that Kubik was
teaching a 300-level class, instead dfo®-level class, because Marron did hate anyone elde teach the 300-
level classld. at 36. Kubik then stated thatb]ased on the options presented, | would prefer to [sic] the schedule
that has me lecturing before 5 pnid’ In that email chain, Kubik did not allege that discrimination motivated the
class schedule assignments or otherwise object to the change in schedule.
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Journalism Department questioned etifer the training was mandatdrand expressed
frustration over being forced to attend trainthgt was ordered becauskan incident between
Marron and KubikSee, e.g.Emails Regarding Training, ECNo. 52, Ex. 42; Yin Dep. at 43,
ECF No. 52, Ex. 71.
6.

On April 21, 2014, Kubik attended her anniéaticle 6 Conference. At the conference,
Dean Hinck and Interim Chair Nidiscussed Kubik’'s progress witter. They indicated that
Kubik had demonstrated satisfary progress in her teachingl. at 1. However, they rated
Kubik’'s scholarly and creative achievement as “limited” in the reappointment context and
“unsatisfactory” in the tenure conteld. Hinch and Yin acknowledgeatiat Kubik had presented
a peer-reviewed paper at an internatioraference and “submitted an abstract to” another
international conferencéd. at 2. But they “stressed the need for Dr. Kubik to submit and publish
her research in qualityeer reviewed journalslid. They also referencesvo works in progress:
Kubik was co-editing the translation of a book frétadian to English and was writing an article
tentatively entitled: “Gendema Crime Narratives: A ComparagivFrame Analysis of Teacher-
Student Sexual Assault Casedd. Hinck and Yin rated Kulbis university service as
satisfactoryld. Finally, Hinck and Yin rate Kubik’s progress towardseeting the standards of
achievement expected of her (Kubik’s “promisa?) limited, referencing her lack of scholarship
in peer-reviewed journalgd. at 3.

On September 20, 2014, Kubik submitted her reappointment application for the 2016—
2017 academic year. Reappointment App. 2016-201F, R& 52, Ex. 44. In the application,

Kubik summarized the complaints she had fidth the OCRIE and EEOC, the results of those

® Although OCRIE’s determination and conclusion ambiguously “recommended” that training be heeld, t
University Administration clearly exained that the training was mandatd®geArmistead Email Aug. 2014, ECF
No. 52, Ex. 30.
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complaints, and the fact that she had bgemted a tenure clock extension in April 20#.at
2-3. Kubik began by detailing her student ea#ibns and improvements she made to her
classesld. at 4-8. Kubik then described her scholahy creative activitieszirst, she listed two
peer-reviewed publications. The first, titled “$gomg Manipulation in Digital Photographs,” was
published in the Michigan Bar Journ#d. at 9. The second, titled “Compliance Officers: When
Patients Record Health Care Professiondisd been accepted for upcoming publication in
Compliance Today, a magazind. Kubik’s article in the MichigamBar Journal was reviewed by
two practicing lawyerdd. at 10. Kubik explained that “the aifor articles withinthis journal is

to be brief and to the pointldl. The article was twpages long and included only two footnotes.
Michigan Bar J. Article, ECF No. 52, Ex. 4¥ubik co-wrote the dicle published in
Compliance Today with a practicing health-care attorfekyat 10. That article was five pages
long and included fifteerobtnotes. Compliance Todaythle, ECF No. 52, Ex. 45.

Kubik then listed two peerriewed conference presentations. The first was an upcoming
presentation at the Conference for Aging and Soéfdt).. The second was a presentation Kubik
had given in spring 2013 about the manipulatiomligftal images in the media and the courts.
Id. Kubik also stated that she was a reviewer for the eJournal of Public Afthifsinally,
Kubik listed two creative activitee attending law school paithe and attending a seminar on
“Diversity and the Law” at her law schodt. at 9. No reference was made to any of the works
in progress Kubik had listed in previoyspdications or in Aticle 6 conferences.

In terms of service activities, Kubik@ained that she was advising 20 undergraduate

students, served on seven departmental coewssittwas the journalism representative to the

1% The topic Kubik presented @ppears identical to the togbe wrote her dissertation @eeKubik C.V.,id. It is
unclear whether Kubik's presentation involved additional rekear information not published in that dissertation.
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Faculty Association, attended several workshaps] participated irseveral other smaller
activities.ld. at 12.

On September 26, 2014, the Journali¥department met to consider Kubik's
reappointment applicatiorSept. 2014 Minutes, ECF No. 52, Ex. 46. At the meeting, the
Department discussed the diffece between “scholarly/acadenpeirnals vs. professional/trade
journals.”ld. at 2. Kubik was asked why she includéd information about her discrimination
complaints.ld. Additionally, some “members were concerned with Kubik’s thin service record
and her absences at faculty, personnel, and other committee medtingsliik defended those
absences by arguing that theppagment’s environment had beéwostile to he referencing
OCRIE’s finding that Marron created a hostile workplate. Kubik’'s application for
reappointment was denied.

In the written personnel recommendation, renanformation about the Department’s
decision was provided. Personnel Rec. 2014F IN©. 52, Ex. 50. First, the recommendation
observed that Kubik had publishedticles not in “scholarly oacademic journals, but trade
journals.”ld. at 1. Chair Yin likewise recommendedaagst reappointing Kubik, noting only that
“I wish Dr. Kubik’s potfolio were stronger.’ld. at 2. Dean Hinck also recommended against
reappointing Kubikld. She agreed with the faculty’s assment that the publications were in
“trade journals,” not “academic journaldd. She also stated that “jgén that [Kubik] was hired
on the academic track, she has not established a record of publishing in scholarly academic
journals nor has she indicated tlsae has scholarly articles ready to submit in the near future.”
Id. She explained: “I do not believe that Xubik meets the expectations for Scholarly and
Creative Activity according to the kaivs of the Journalism Departmentd. She further

concluded that “I believe that Dr. Kubik&ervice is limited beyond the department levél.”

-20 -



Provost Gealt also recommendedttKubik not be reappointeealt Letter, ECF No. 52, Ex.
52. Gealt told Kubik that “youproductivity, given the many optiory®u could have chosen, has
been inconsistent with whatwould expect of a tema-track faculty member.Id. at 2. Gealt
further explained that “I bedve [the Department’s assessthieachoed by your Dean, of the
nature of the Michigan Badournal and Compliance Today fiahtions is accurate. These
publications do not sufficiently represent theademic standards asipated, and required, by
your bylaws.”ld. at 3. Gealt also mentioned that Kkilhad once before not been recommended
for reappointment due to concerns about scholarkhi@n February 26, 2015, Gealt sent Kubik
a letter rejecting her appeal bis decision and indicating thahe would not be reappointed.
Gealt Letter Feb. 2015, ECF No. 52, Ex. 53.

Kubik believes that several comments madd actions taken dag the reappointment
meeting demonstrate discrimination on the parthef Department. First, she asserts that Tim
Boudreau slammed a soda can down onto the table several times out of Sewér.
Reappointment Meeting, ECF No. 52, Ex.*4Boudreau’s anger appedsshave stemmed from
Kubik’'s absence at committee and departmental meetfithgat 2 (“You were missing in action
for virtually an entire ah, year, and now you coiméere and tell us you’ve done your work in
terms of service.”). Faculty members alsgpressed concern that Kubik had outstanding
complaints against the Departmeort might sue them personallid. at 6—7. Finally, faculty
members questioned whether the upcomingcrdnination training was mandatory and
expressed displeasure at theddf being forced to attend. at 7-8.

7.

™ This transcript was prepared by Kubik herself. Defendants have not furnished a complete alternative transcript of
the entire meeting.
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On October 1, 2014, Kubik filed another OCRi&mnplaint, this time against Boudreau,
Brost, and Yin. OCRIE CompR014, ECF No. 52, Ex. 58. Shdaenced Boudreau’s angry
behavior at the reappointmemieeting, objected to Brost's statents alleging that Kubik had
created a hostile work environment, and argued that Yin denied Kubik access to evdlaice.
2—-4. OCRIE found, with respect &ach faculty member, thatete was no actionable evidence
of discrimination or retation. OCRIE Findings 2015ECF No. 41, Ex. 39. OCRIE’s
conclusions revealed severalvwnéacts. First, OCRIE represte that, at the reappointment
meeting, Kubik had stated thah&sintended to publistuture manuscripts ifegal publications.”
Id. at CMU 203. More importantly, OCRIE assertibat Kubik had “stated that it could take
years to publish an article in atlitional scholarly publ&tion, and that it wanot her intent to
publish in such publications.t/d. at CMU 204. OCRIE also sumarized the Journalism
Department’s bylaws and standards regardirtgplsely activity, concluding that the faculty
members had proffered “legitimate, non-retaliat@gsons for [their] decisioras they relate to
Complainant’s reappointmentld. at CMU 210. OCRIE further fountthat “there is insufficient
evidence to show that Respondemttsions were merely pretextd.

On January 27, 2015, Kubik filed a secondanptaint with the EEOC. EEOC Compl.
2015, ECF No. 41, Ex. 44. In the complaint, Kubilegéd that CMU retaliad against her, in
response to her previous EEOC complany deciding not to reappoint héd. The EEOC did
not find actionable evidence of retaitan. EEOC Dismissal 2015, ECF No. 41, Ex. 45.

8.

On April 3, 2015, Kubik filed a grievan@gainst CMU, alleginghat CMU’s negative

reappointment decision violatede CBA. CBA Grievancel=CF No. 41, Ex. 47. Among other

things, Kubik argued that denying her reappointinogttly a few months aftegranting her tenure
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extension negated the emggon. She also arguedaththe Journalism Department’s rationale for
recommending that she not be rpaijnted was based on criteria that was insufficiently specific

to comply with the CBA. The CMU Faculty im represented Kubiuring the grievancesee
Grievance Denial, ECF No. 41, Ex. 49. No evigenvas advanced that the union represented
Kubik during any of her previous complaints and disputes with the Journalism Department or
CMU Administration.

CMU opposed Kubik's grievae. CMU Answer, ECF No. 41, Ex. 48. CMU explained
that it was “unreasonable to suppose, and unstgipday fact, that grievant had any right to
expect than an extension of her tenure decisionld amount to a guartee of reappointment.”

Id. at 5. CMU also disputed Kubik’'s assertittrat the Department’s negative recommendation
arose out of animus or was based on insufficeandards. CMU explained: “if it was all a
pretext arising out of some iamus her peers and fellow bargeig unit members have towards
her, then where is accumulation of evidengdidating strength of scholarship and sustained
commitment to scholarly and creative activities? There is ndeheat 7.

On July 13, 2015, a neutral arbitrator derkadik’s grievance. Grievance Denial, ECF
No. 41, Ex. 49. The arbitrator explained: “Instikase, the Department Personnel Committee and
Chair concluded that the Grievant’'s scholadpd research activities did not demonstrate
sufficient progress toward the final goal to warrant reappointment. The Dean and Provost
properly utilized their ‘independent judgment’ amder to assess whether the grievant met the
standard for reappointmentld. at 38. In response to Kubikargument that she only need to
show “progress” in her scholarly efforts, theittdior explained that théerm ‘progress’ is not
limited to mean a greater number than therpyear. Rather, it suggests ongoing improvement,

which also may include quality agell is quantity, is neededlt. Further, the Arbitrator could
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not “find any specific act of vangdoing which would be cause disregard the Department’s
ability to evaluate the Grievant’'s wonk connection with deolarly activity.”Id. at 37.
I.

Defendants now move for summary judgmektmotion for summaryudgment should
be granted if the “movant shows that there igganuine dispute as taa material fact and the
movant is entitled to judgment asmatter of law.” Fed. R. Ci¥. 56(a). The moving party has
the initial burden of identifying where to loak the record for evidence “which it believes
demonstrate the absence of a geaussue of material fact.Celotex Corp. v. Catretd77 U.S.
317, 323 (1986). The burden thenftshto the opposing party whmust set out specific facts
showing “a genuinessue for trial.” Anderson v. Liberty Lobby, Ina177 U.S. 242, 250 (1986)
(citation omitted). The Court istview the evidence and draw all reasonable inferences in favor
of the non-movant and determine “whether thal@wce presents a sufficient disagreement to
require submission to a jury or whether it isos@-sided that one party must prevail as a matter
of law.” 1d. at 251-52.

I,

Title VII provides that: “It shall be an ualful employment practice for an employer to
discriminate against any inddaal with respect to his compensation, terms, conditions, or
privileges of employment, because of such vmlial’s race, color, tagion, sex, or national
origin.” 42 U.S.C. 8 2000e-2(a)(1). Discrimiration the basis of pregnancy or related medical
conditions is included in the terms “becausesex” and “on the basis of sex.” 42 U.S.C. §
2000e(k). Michigan’s Elliot Larsen Civil RightAct (ELCRA) contains similar prohibitions
against an employer discriminating against an employee on the basis of an employee’s gender or

pregnancy. Mich. Comp. Laws 8 37.2202(1)(a)—(d~or analytical purposes, the ELCRA
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resembles federal law and the same general eiatgiburdens prevail as Title VIl cases.See
In re Rodriquez487 F.3d 1001, 1008 n.2 (6th Cir. 200Aymenny v. Genex Car@B90 F.3d
901, 906 (6th Cir. 2004).

For claims brought under Title Vtr the ELCRA, courts apply thdcDonnell Douglas
framework'? See McDonnell Douglas Corp. v. Greerdll U.S. 792, 802 (1973). Under
McDonnell Douglas “the plaintiff faces the initial burseeof presenting a prima facie case of
unlawful discrimination.” Johnson v. Kroger Cp319 F.3d 858, 866 (6th Cir. 2003) (citing
McDonnell Douglas411 U.S. at 802). The plaintiff does so by introducing evidence that she
was: (1) a member of a protected class; g@pject to an adverse employment action; (3)
gualified for the position; and (4) was replacedabgerson outside the protected class or treated
differently than similarly sitated non-protected employee¥/hite v. Baxter Healthcare Carp
533 F.3d 381, 391 (6th Cir. 2008) (citiMeDonnell Douglas411 U.S. at 802).

If the plaintiff establishes these four elemts, the burden shifts to the defendant to
“articulate some legitimate, norsdriminatory reason for takingehchallenged action. If the
defendant is able to satisfy this burden, thenpl@imust then prove that the proffered reason
was actually a pretext to hidalawful discrimination.” Kroger Co, 319 F.3d at 866 (quotation
marks omitted) (quotingohnson v. Univ. of Cincinna15 F.3d 561, 573 (6th Cir. 2000)).

Defendants advance three primary lines ajuarent. First, they argue that Kubik’s
ELCRA claims against Boudreau, Brost, aNthrron should be dismissed because those
Defendants were Kubik’'s academic colleaguesawdorkers, not her supervisors. Second, they
argue that Kubik cannot establish a prima facie adsdiscrimination oretaliation under either

the ELCRA or Title VII. Third, tley argue that, even if Kubiloald establish a prima facie case,

12 Although Title VIl and ELCRA claims can also be sugpdrby direct evidence of discrimination, Kubik does not
allege that direct evidence exists h&eeln re Rodriguez487 F.3d at 1007.
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the Defendants honestly believedither scholarship was inadetgiaand thus Defendants had a
non-pretextual reason for their actions. Even drawing all reasonédalences in favor of Kubik,
there is no genuine issue of maaéfact involving Kubik’s claims.

A.

Defendants first argue thEubik’'s ELCRA claims agairtsBoudreau, Brost, and Marron
should be dismissed because they were notkibupervisors or managers. Under the ELCRA
(and unlike under Title VII), “agnts” of an employer can be held individually liab&ee
Elezovic v. Bennet274 Mich. App. 1, 8 (2007);arkett v. JonesNo. 14-12723, 2015 WL
4878264, at *9 (E.D. Mich. Aug. 14, 2015). “[P]ersdnswhom an employing entity delegates
supervisory power and authority &ot on its behalf are ‘agentsElezovi¢ 274 Mich. at 10. In
Sam Han v. Univ. of Daytonhe Sixth Circuit affirmed the distt court’s dismissal of claims
against individual defendants under OhiorRéode § 4112.02. 541 F. App’x 622, 629 (6th Cir.
2013). Under that statute, “emplaydiability for discrimination” has been interpreted to apply
to “supervisors or managersd. The plaintiff inSam Harnwas a non-tenured faculty member at
the University of Daytonld. at 625. However, the plaintiff was given a poor evaluation by a
faculty committee responsible for his professl development, and his contract was not
renewed based on that evaluatidd. In affirming the dismissal of the claims against the
individual defendants, the Sixth Circuit explained: “The memloérthe [Promotion, Retention,
and Tenure] Committee did not haaathority over Plaintiff's teachg or writing,they could not
give him orders that he had to obey, and they did not have ultimate authority over whether or not
he would be retained by Universityid. at 629. Similarly, the donalism Deparhent faculty
were responsible for reviemg Kubik’s progress and for rkimg a recommendation, but did not

have authority to reappoint Kubik. In fact, thepartment’s first recommendation that Kubik not

- 26 -



be reappointed was rejected by Deanam. Kubik attempts to distinguisbam Hanby
arguing that the Sixth Circuit waapplying an Ohio statutdyut the statutory language is
substantially identicalSeeOhio. Rev. Code § 4112.03ee alsdMasi v. DTE Coke Operations,
LLC, No. 06-11592, 2007 WL 2827845, at *7 (E.Blich. Sept. 27, 2007) (holding that
individual defendants were not liable under the RI&Cbecause they did not have the authority
to rehire the plaintiff).

Kubik cites Dutt v. Delaware State Colleger the proposition tat college personnel
committee members are agents of the collegdifite VIl purposes. 854 F. Supp. 276 (D. Del.
1994). InDutt, the department made recommendati@garding reappointment of department
membersld. at 278. The CBA provided that the @gk’s Vice President and President would
normally recommend reappointment based onvar&ble recommendation by the department,
but did not specify what those officialsould do if the department did not recommend
reappointmentld. The Dutt Court held that “college emplegs below the administration level
are agents of the college, so long as they pyaatie in the promotionral tenure process to such
an extent they significantly control or influsmthe decisions which govern some aspect of the
compensation, terms, conditions or privileges of employmeédt.’at 282. The Court further
concluded that the department faculty memhehich made the negative recommendation were
agents of the collegdd. at 283. Defendants attempt to distinguisktt by arguing that the Court
was not analyzing individual liability and thtte CBA did not explain whether the subsequent
levels of review of a reappointment recommeimatawere to exercisedependent judgment.

Defendants’ authority is me persuasive. Although the Journalism Department faculty
are responsible for making an initial reconmadation, that recommendation is independently

reviewed by the Dean and ProvostSam Hanthe plaintiff’'s nonrenewal was based on the poor
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evaluation given by the facultyommittee, and yet éhindividual facultymembers were still
found to not be agents. Thus, even if thean and Provost based their decision to not
recommend Kubik for reappointment, in pam the Department’s recommendation, Kubik has
not demonstrated that the individdatulty members are agents of CMDULtt offers support for

a broader interpretation of “agent.” Howeveéng Sixth Circuit has fected the expansive
interpretation of “employer” undeTitle VII which the DistrictCourt for Delaware was adopting
in Dutt. SeeWathen v. Gen. Elec. Cd.15 F.3d 400, 405 (6th Cir. 1998%am Hans directly on
point, and any differences in the role or operatf the faculty committee there are insufficient
to distinguish Kubik's claims. Defendantsolreau and Brost are Journalism Department
faculty members. They had a vote on whetheretmmmend Kubik for reappointment, but had
Nno supervisory power over her.

Defendant Marron was, for @ortion of Kubik’'s time at CMU, the Chairperson of the
Journalism Department. But the Chairperstoes not review reappdment applications
independently of the Department faculBeeJournalism Dep. Bylaws at 33 (“The chairperson of
the Personnel Committee shall be responsible for preparing the report, sharing it with the
committee for approval, and provigj it to the candidate.”).Aus, even though Marron might be
construed as Kubik’'s supervisor, Marron did not have any additional, much less “ultimate,”
authority over whetheKubik was reappointedseeSam Han 541 Fed. App’x at 629. Because
Defendants Boudreau, Brost, and Marron areagents of CMU under the ELCRA, they cannot
be sued individually.

B.
Defendants next argue thatuBik cannot establish a primadie case of sex/pregnancy

discrimination, hostile work environment, or l&ton under either Title VIl or the ELCRA. As
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already mentioned, to establiahprima facie case of discrimiian under either statute, Kubik
must demonstrate that she was: (1) a membex pfotected class; (Zubject to an adverse
employment action; (3) qualified for the positi and (4) replaced by a person outside the
protected class or treatedfdrently than similarly sitated non-protected employee¥/hite v.
Baxter Healthcare Corp 533 F.3d 381, 391 (6th Cir. 2008) (citiMcDonnell Douglas411
U.S. at 802).

1.

Defendants argue that Kubik cannot elssaba prima facie case of sex/pregnancy
discriminatiort® for several reasons. First, Defendaatgue that Kubik’s pregnancy was too
attenuated in point of time from the non-reappoent decision to place her in a protected class.
Kubik gave birth to her daughter April 2013. The Departmermtid not vote to recommend that
she not be reappointed until September 2014, amdilitmate decision to not reappoint Kubik
was not made by CMU until February 2015. iipgort, Defendants cite several casedMétone
v. USA Todaythe Court held that theghtiff had not satisfied thfirst prong of the prima facie
case because she “was no longer pregnant theealleged discrimination began.” 348 F. Supp.
2d 866, 875 (E.D. Mich. 2004). IMalone there was a six month delay between the statement
the plaintiff alleged was circumstantial evidence of discrimimaéind the dischargtd. at 874.
Importantly, the plaintiff inMalone could not point to specific acts of discrimination that
occurred while or after she was pregnantegk that her job resnsibilities changedd. at 875.

In Solomen v. Redwood Advisory Cihe plaintiff was terminated from her job eleven

months after giving birth. 183 F. Supp. 2d 7484 (E.D. Pa. 2002). The Court explained:

13 Kubik appears to be alleging thaefendants discriminated against her because of her pregnancy. As already
noted, sex discrimination under Title VII and the ELCRA encompasses pregnancy discrimination. Kubik’s
complaint does not allege any sex-basedriisation independent of her pregnancy.
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As Solomen was not pregnant at or néeg time she was terminated, she must
present some evidence that she was “stffected by prgnancy, childbirth or
related medical conditions” at the timeeskas terminated. Such a showing might
consist of evidence that harassment @ctaminatory statements by plaintiff's
supervisors began during her pregnancymaternity leave and continued with
some regularity until the adverse emptmnt action occurce A plaintiff could
also adduce evidence that she develogaemedical condition during pregnancy
that continued to cause problems wihbr job until the adverse employment
action occurred. Essentially, a plaintiff ahvas not pregnant at or near the time
she was terminated must demonstrate tihateffects of hepregnancy continued
to exist at the time she w&rminated, either in actudct or in the thoughts and
actions of those responsible for firing her.

Id. (citations omitted)

In Solomenthe court noted that the plaintiff was alleging that the company president
made several “reprehensible statements” thatuld tend to demonstrate . . . discriminatory
intent if uttered in close proximity” to the decision to fire the plaintiff. But the court
concluded that the plaintiff haabt established a prima facie cadeliscrimination because “the
statements were made nearly one year bdtbee defendant] fired [the plaintifff and she had
adduced no evidence of any simi&atements during the eight aadhalf months she worked at
[the company] after retummg from maternity leave.ld. at 755.See also Brinkman v. State Dep’t
of Corr., 863 F. Supp. 1479, 1486 (D. Kan. 1994) (findihgt knee and ankle pain which the
plaintiff experienced during arafter pregnancy was not necedlgaa pregnancy-related medical
condition, and thus thatefplaintiff had not showa prima facie case).

In response, Kubik does not identify a singéese where the plaifitisatisfied the prima
facie case of pregnancy discrimination despitedéerminated long after giving birth. Rather,
Kubik admits that she bears additional burden in demonstnag a prima facie case as to the
non-reappointment but argues that the Departroentinued to treat her differently because of
her pregnancy long after shevgabirth. Specificall, Kubik asserts that she can “demonstrate

that the Committee continued ¥ew her harshly for purposefully getting pregnant as a single
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woman yet then failing to ‘bond’ with her itdiren by working a summer semester, taking law
classes to bolster her development, and ‘udieg’ children as an ‘excuse’ to request a tenure
clock extension.” Pl. Resp. M. 8um. J. at 30, ECF No. 52. BuuKik does not cite to specific
examples of this diseninatory treatment.

And more importantly, Kubik's argument doenot establish that Kubik was still
experiencing effects from her pregnancy, as emphasiz8dlamen Kubik makes much of the
statements that Marron made during the spaimg) early summer of 2013, when Kubik asked for
the tenure extension and was denied. But Kiaik not demonstrated any specific examples of
other discriminatory comments or behavior redate her pregnancy afteéhat time. At best,
Kubik argues that the Defendants harbored resemt against her because she filed OCRIE and
EEOC claims against Marron. Even if true, thatuld speak to Kubik’s retaliation claim only,
not her discrimination clairf. Thus, Kubik has not demonstrated that she was a member of a
protected class when not reapyed for the 2016/2017 academic year.

Kubik also asserts that the Departmemntommendation againgeappointment in
September 2013 was discriminatory conduct whicburred while Kubik was in the protected
class. The Department’s negative recommendati September 2013 occurred five months after
Kubik gave birth, and Kubik has not presented any evidence the decision was based on her past
pregnancy or that she was still suffering frohygical effects of the pregnancy. The September
2013 decision is too attenuatedrr Kubik’s pregnancy for Kubiko show a prima facie case of
discrimination. SeeGonzalez v. Biovail Corp. Inter356 F. Supp. 2d 68, 80 (D.P.R. 2005)
(“Courts have generally found that a siomth time span is too far removed to prove

discrimination.”).

14 Kubik’s retaliation claim is discussed below.
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Finally, Kubik argues that the tenure exdg®n denial and changes in her teaching
schedule were discriminatory conduct thatweed while she was in the protected cldss.
Kubik’s initial tenureextension denial and ¢hclass schedule charsgeccurred in May 2013,
mere weeks after she gave biriinus, Kubik has satisfied the fingrong of the prima facie case
as to those actions. But neither of those oastiwere materially adverse changes in her
employment. Although the action need not be an “ultimate employment decision” to be a
materially adverse employment actiaee White v. Burlington N. & Santa Fe R..,. (G364 F.3d
789, 802 (6th Cir. 2004), the “change in employn@mtditions must be ‘more disruptive than a
mere inconvenience or an alteoa of job respnsibilities.” Kocsis v. Multi-Care Mgmt., Inc.

97 F.3d 876, 886 (6th Cir. 1996) (quotiG@gady v. Liberty Nat'l| Bank and Trust C&®93 F.2d
132, 136 (7th Cir.1993)). The change in Kubik’'s teagtschedule is just #t: an alteration of
job responsibilities. Although being directed teach at 8:00 a.m. every morning might be a
frustrating inconvenience, Titl®ll claims cannot be brought based upon “trivial workplace
dissatisfactions.'Whitg 364 F.3d at 795See also Turner v. Sullivan Univ. Sys.,.Iri20 F.
Supp. 2d 773, 787 (W.D. Ky. 2006) (holding thagigesment of unfavorablelass schedules did
not constitute an adverse employment axti absent evidence of materially adverse
consequences).

The denial of Kubik's tenear extension constituted more than just inconvenience or
altered job responsibilities. However, if a terally adverse employment action is very
temporary, or if “further remedial action is otoand no economic loss occurred,” then the de
minimis employment action is not actionabBowman v. Shawnee State UnR20 F.3d 456,

462 (6th Cir. 2000) (citingauffman v. Allied Signal, Inc., Autolite Di®V70 F.2d 178, 187 (6th

15 Although Kubik’s complaint and response focus prinyasih CMU's refusal to reappoint her, she does briefly
argue that Defendants took other adverse action against her. For completeness, those other actions will be addressed.
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Cir. 1992)).See alsKeeton v. Flying J, Inc429 F.3d 259, 263 (6th Cir. 2005) (“Other courts
have also held that when an otherwise aslyeemployment action is rescinded before the
employee suffers a tangible harm, the employee has not suffered an adverse employment
action.”); Pennington v. City of Huntsville261 F.3d 1262, 1267 (11th Cir. 2001) (“[T]he
decision to reprimand or tramsfan employee, if rescinded before the employee suffers a
tangible harm, is not an adverse employmetibac). Here, although Kubik’s tenure extension
was initially denied in MayY013, CMU reversed that decisionMay 2014. Although a delay of
one year cannot be characterized as “vergptgary,” Kubik sufferd no harm, tangible or
otherwise, from the delay. Kubik’'s tenure extension request was to push the date of her tenure
decision back from fall 2016 to fall 2017. Thevarse employment action that Kubik suffered
was rescinded before she suffeasy tangible harm. In short,ukik has not borne her burden of
demonstrating a prima facie case of discriminatfon.
2.

Defendants also argue thatitdk has not established a prifia@ie case for a hostile work
environment claim. Kubik must offer evidence ¢ieg a genuine issue of fact that: “(1) she was
a member of a protected class; (2) she walgjected to unwelcordeharassment; (3) the
harassment was based on sex or race; (4) the harassment created a hostile work environment; and
(5) employer liability.” Ladd v. Grand Trunk W. R,R552 F.3d 495, 500 (6th Cir. 2009).
“Conduct that is not severe or pervasive enougtreate an objectivellgostile or abusive work
environment—an environment thetreasonable person would findstile or abusive—is beyond
Title VII's purview.” Harris v. Forklift Sys., In¢.510 U.S. 17, 21 (1993). Additionally, “if the

victim does not subjectively parive the environment to be alwes the conduct has not actually

'® Having found that Kubik cannot demonstrate a specific prong of the prima facie discrimination case, the Court
need not consider Defendants’ alternative argumegirding other prongs of the prima facie case.
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altered the conditions d@he victim’s employment, andébe is no Title VII violation.d. at 21—

22. In determining whether alleged harassment waficently severe or pgasive to constitute

a hostile work environment . . . [,] the court mashsider the totality of the circumstances.”
Williams v. Gen. Motors Corpl87 F.3d 553, 562 (6th Cir. 1999). The factors to consider
“include the frequency of the discriminatoppnduct; its severity; whieer it is physically
threatening or humiliating, or a mere offensive natbee; and whether it unreasonably interferes
with an employee’s work performancedarris, 510 U.S. at 23. Mere offensive utterances are
not actionable under Title VIIClay v. United Parcel Serv., Inc501 F.3d 695, 708 (6th Cir.
2007).

As already explained, Kubikas not provided evidenceathshe was a member of a
protected class at the time the Departmesmtommended that she not be reappointed.
Accordingly, there is no hostile work environment claim as to that decision by Defendants. The
other circumstances that Kubik asserts createaiséile work environmernnclude “those events
pertaining to remarks made to Kubik’s colleagabsut her familial obligations, the work emails
the day after her daughter’s birthe adverse impact to her Fa013 schedule, and the denial of
her tenure clock extension requestsPl. Resp. Br. at 33. The eihthat Marron sent to the
Department regarding Kubik’s itticare responsibilities, anda other similar remarks Marron
might have made, are at worst “offensive uttees.” Offhand comments of this sort do not
create objectively hostile environmeng&eeMorris v. Oldham Cty. Fiscal Cour201 F.3d 784,
790 (6th Cir. 2000) (explaining a@h “simple teasing, offhand conemts, and isolated incidents”

do not create a hostile working environment).

" Although Plaintiff's brief does not provide additional distan this section, Kubik is presumably referring to
Marron’s email to the Department explaining that Kubik needed to leave a meeting at 5:00 to pick up her child, the
email Marron sent the day after Kubik gave birth asking Kubik if she could finish the outstanding grdukmg in
classes, and the change in class schedule which meaiituthiktwould teach five days a week starting at 8:00 a.m.
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Likewise, the email Marron sent to Kubrkgarding outstanding grading the day after
Kubik gave birth did not create a hostile eoniment. In the email, Marron explained:

[a]lmost 70 percent of the grading fgour JRN 302 classes is still outstanding.

Students are expressing cem about [the adjunct professors] having to grade

their final projects and exams, sagi they have different standards and

expectations and that it's not fair tbem—the students—to have the deputizing

faculty grade their assignments and determine the final grades for the entire

course. | would like to ask that you do theding and assign the final grades to
the students when you retunom maternity leave.

Marron Letter, ECF No. 52, Ex. 14.

The email is not threatening, abusive, or i@s®lthough the timing of the email might be
inconsiderate, the communication was necesbapause seventy percent of Kubik’'s grading
was outstanding. Marron does not make any negativnments in the email about Kubik’s sex,
pregnancy, or medical leave. fact, Marron makes clear that action is necessa until after
Kubik returns from maternity leaveld. This email is not evidence of a hostile work
environment.

Kubik also presents Marron’s changes ubik’s teaching schedule in the fall of 2013 as
evidence of a hostile worgnvironment. On May 16, 2013, kMan emailed Kubik, informing
her that two classes wein need of an instructor. Mfan Rebuttal at 37. Marron offered two
alternatives: teaching five days a week starting:@0 a.m. or teaching three days a week but
ending at 6:15 p.nd. Kubik asked if she was teaching JRN 101 in the fall as she had originally
planned, and Marron explained tiste did not have any other insttors available to teach the
new classedd. at 36—37. On May 17, 2013, Marron sent Kubik another etdaiat 36. In that
email, Marron offered:

If you do not wish to teach the JRN 302 classes, | will have to try finding

someone to teach the noted sections. | iae@eé to fashion a schedule for you that
will facilitate the department’s offerg of JRN 302 per the schedule and which
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simultaneously will free you up in the evegs and also restrict your schedule to
three days a week.

Id.

Kubik then replied: “Based on the options preseéntavould prefer to [sic] the schedule that has
me lecturing before 5 pmld. There is no evidence in the aits, or elsewhere, that Marron
changed the schedule based on Kubik's pregnaimcfact, Marron hacearlier informed the
whole Department that “often courses gettslifaround and people gebtséd intoalternative
classes.'Id. at 34. This email exchange providesawidence of a hostile work environment.

Finally, Kubik argues that the denial of henure extension clock eated a hostile work
environment. As already exphad, Kubik suffered no tangible harm from the denial because
CMU reversed that decision well before Kubik was scheduled to come up for tenure. In the
hostile work environment context, “[w]lhen t@ngible employment action is taken, a defending
employer may raise an affirmativefdaese to liability or damagesFaragher v. City of Boca
Raton 524 U.S. 775, 807 (1998). “The defense cosgwitwo necessary elements: (a) that the
employer exercised reasonable care to preaedt correct promptly any sexually harassing
behavior, and (b) that the plaintiff employee unreasonably failed to take advantage of any
preventive or corrective opporttieis provided by the employer or to avoid harm otherwise.”
Kubik filed a complaint with OCRIE objecting the tenure extension denial. After a reasonable
period of investigation, CMU gave Kubik thextension. Given CMU’s prompt remediation,
Kubik cannot establish employerbitity under a hostile work ensenment claim for the tenure
extension denials. Even absent the remediation, a single denial of a tenure extension request is
not, by itself, pervasive harassment sufficiensupport a hostile worknvironment claim.

Even considering all of the circumstances and events that Kubik highlights together,

Kubik has not shown a prima fadwestile work environment claim. None of the emails or other
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communications that Kubik objects to evidenceakament or hostility. The change in Kubik’s
teaching schedule might have been frustratinghconvenient, but Title VII is not a “general
civility code.” Oncale v. Sundowner Offshore Servs.,,IB23 U.S. 75, 81 (1998). And because
CMU redressed Kubik’'s tenure extension denial, that action provides no evidence of a hostile
work environment.

3.

Defendants next argue thatlgik cannot establish a primadie case of retaliation. To
demonstrate unlawful retaliation under Title VII, “the plaintiff must demonstrate by a
preponderance of the evidence tiathe engaged in activity thd@itle VII protects; 2) defendant
knew that he engaged in thgotected activity; 3) the daidant subsequently took an
employment action adverse toetiplaintiff, and 4)a causal connection between the protected
activity and the adverse employment action exisdbbott v. Crown Motor Cp.348 F.3d 537,
542 (6th Cir. 2003). The burden of estabigha prima facie case is easily méguyen v. City
of Cleveland229 F.3d 559, 563 (6th Cir. 2000).

Defendants first argue that Kubik cannmb¢monstrate a causal connection between
CMU'’s decision to not reappoihier and the complaints she @levith OCRIE or the EEOC. To
establish a causal connectionhétplaintiff must produce suéfient evidence from which one
could draw an inference that the employer waudtl have taken the adwe action against the
plaintiff had the plaintifinot engaged in activity &t Title VII protects.”ld. at 543. Kubik argues
that the proximity of the adverse employmertions to her OCRIE and EEOC complaints
demonstrates that the negative recommeadsati were retaliatory. However, “temporal
proximity, standing alone, is not enoughVilliams v. Serra Chevrolet Auto., LL.& F. Supp. 3d

865, 879 (E.D. Mich. 2014). Rather, Kubik mustmibmstrate “but for” causation between the
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protected activity and thedgerse employment actioBeard v. AAA of Michigarb93 F. App’X
447, 451 (6th Cir. 2014).

Here, Kubik filed her fst OCRIE complaint on Septé@r 3, 2013. Threweeks later,
the Department voted not to recommend herdappointment. Kubik’seappointment vote was
already planned before Kubik filed her OERtomplaint. Then, on October 14, 2013, Kubik
filed her second OCRIE complaint. On Apt8, 2014, Kubik filed hefirst EEOC complaint.
Months later, in September 2014, the Depantmagain voted that Kubik should not be
recommended for reappointment. On Octoler2014, Kubik filed a retaliation claim with
OCRIE. On November 17, 2014, the Dean reconued against reappointment. And on January
15, 2015, the Provost recommended against reappaihtriagen if tempaal proximity were
enough, the Department’s actions here were not imme@ate Mickey v. Zeidler Tool & Die
Co, 516 F.3d 516, 525 (6th Cir. 2008). Thus, Kwulbnust present additional circumstantial
evidence of retaliation to satisfer burden of showing “but foilfausation betweethe protected
activity and adverse employment action.

The only additional evidence of rettion against Kubik, beyond the temporal
proximity, is comments made by several facumembers during the September 2014 meeting.
Kubik referenced her OCRIE and EEOC compk in her reappointment materialSee
Reappointment Application for 2016—-2017 at 2—-3. Kubkas then asked at the meeting why the
complaints were referenced. Boudreau angtity/d Kubik that he didn't believe the
discrimination alleged in the complaints providedalid reason for not serving on departmental
committees. Sept. 2014 Meeting Tr.1at3. Boudreau further stated:tHink there were a lot of
folks who were discomforted by the hostile environtrteat was . . . that existed on this . . . in

this department last year. But they managed to make the meetohgs.’3. Kubik replied: “Are
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you blaming me?’ld. Boudreau stated: “You draw yookvn conclusions. | didn’'t say you. |
didn’'t say anyone. | said there was a hostiwironment which you yourself agreed téd:
Boudreau then repeated his belief that Kubikivise record was “paper thin,” regardless of the
alleged discriminationld. at 5. Another faculty memberpldnny Sparks, then intervened: “I
don’t think this dialogue has any influence on hemyone is going to vote and | don’t think it’s
at all productive. | think Tirhas made his point and | thiglou have made yours and | really
think we should move onld. Brost later asked Kubik if sh@as going to indiidually sue any
members of the Department in the future, ekphg that Kubik’'s past complaints against
individual faculty members have been parthe reason there was a “hostile work environment”
in the pastld. at 6.

Even construing all facts in a light mdsivorable to Kubik, shéas not satisfied her
burden of showing that Kubik’'s past complaim®re the “but for’cause of the negative
recommendation. Every time Kubik’s progress towartlire was reviewed, Kubik was informed
that her scholarship activities needed improvement. At Kubik’s first and second Article 6
conference$® Kubik was told she was making only “lirad progress” in scholarship. ECF No
41, Ex. 5; ECF No. 52, Ex. 11. When Kubik wiast considered for reappointment by the
Journalism Department, she was advised to “crank upier research. BE No. 52 Ex. 8.
Kubik’s first complaint with OCRIE was ndtled until SeptembeB, 2013, well after these
indications of inadequate schoship. After Kubik filed he©CRIE and EEOC complaints, the
Department’s critique of her inadequate daHg activities continud. Although the critiques
might have become harsher after the complathtse is no indication that Kubik’'s complaints

were the “but for” cause of the negativecommendations. Rather, the record most clearly

18 The first conference was held on February 9, 2012. The second was held on March 12, 2013.
¥ This meeting occurred in October 2012.
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supports the conclusion that Kubik was not reoeended for reappointment because she had not
demonstrated sufficient progress in scholarship eftar being told thapart of her application
needed improvement.

As discussed above, Kubik’s scholarship was highlighted as a weak point of her
application during her first reappointment hggtion. The Journalism Department did not
recommend Kubik for reappointment during Becond application. Pennel Rec. Sept. 2013.
The recommendation reflects that the facultiidved Kubik had been given a pass during her
first application, but that her research was “woefully inadequate,” considering that Kubik was in
her third year at CMULd. at 2—3. Dean Ghanem chose gaare the Journalism Department’s
negative recommendation and supported Kubik’'s reappointment, but noted that “Kubik needs to
focus on increasing her research and servicelymtivity and to improvehe quality of her
teaching to receive a subsequent reappointméat.at 4. Provost Gealt also recommended
Kubik for reappointment, but specifically statd#oht “[a]dditional evidence of demonstrated
achievement in [the areas of teaching, reseaanl, service] will be an important factor in
subsequent personnel recommendationslecisions, at all levelsf review.” In Kubik’s next
reappointment application, she listed twoempeeviewed publicationsReappointment App.
2016-2017. One was two pages long and had twadtes. The other was five pages long and
had fifteen footnotes. The Department determitmed both publications we trade journals, not
academic journals. Personnel Rec. 2014. Kub#o disted two presentations at academic
conferences. Reappointment App. 2016-2017.

As already mentioned, the Journalism Depantini&ylaws specify that the majority of a
faculty member’'s work should relate to thack onto which that member was hired. ECF No.

52, Ex. 47 at 24. Kubik was hired onto the acadetmaick. In other words, Kubik was in her
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fourth year at CMU, and not Hgpublished a single article thdte Department classified as
pertaining to the academic track. She had ptesgetwo papers at academic conferences, one of
which had been listed in her previous reappoarit application. Thus, even after having been
repeatedly warned the previous year thatdaholarship was inadegte, Kubik provided only
one new scholarly activity thatertained to the academic trackdatwo short articles in trade
publications. Even if Kubik’s cont@ints were a factor in the decision not to reappoint her, CMU
had other legitimate reasomsr that decision. And becaus€ubik’s non-reappointment was
motived by legitimate factorshe cannot estébh liability. SeeSeoane-Vazquez v. Ohio State
Univ.,, 577 F. App’x 418, 428 (6th Cir. 2014). Beca®®lU clearly had legitimate reasons to
not reappoint Kubik, she has notised her burden of showingdh but for her complaints, she
would have been reappointed.

Kubik clearly believes that the Jourmsi Department and CMU did not properly
interpret and apply the CBA ardurnalism Department bylawldowever, courts do not sit as
“super tenure committee[s]ld. at 432. “[I]t is not enough for Plaintiff to show that [she] should
have [been reappointed]. Plaintiffust create a genuine issuefadt that retaliation was a but-
for cause of [her non-reappointment]d. A neutral arbiter squarely considered whether the
process by which Kubik was notappointed complied with CMiS’established procedures and
denied Kubik’'s claim. ECF 8l 41, Ex. 49. The issue of whet Kubik should have been
reappointed is not one l@gated to this Court.

Even if Kubik could demongate that the Department®gative recommendation would
not have occurred but for her complaints, shenmagprovided any evidence that Provost Gealt's
independent decision against ppaintment would not have occad but for the Department’s

negative recommendation. Under the so called’s'qaaw liability” theory, the plaintiff must
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demonstrate that “(1) non-decisionmakers took actions intetaedeny Plaintiff tenure in
retaliation for his protected condu@nd (2) those retaliatory ams were a but-for cause of
[Gealt's] decision to [recomend against reappointment]ld. at 428. Gealt had previously
warned Kubik that improvement in her schol@siould be necessagr reappointment. And
he indicates that he perforthean independent review of thapplication for reappointment.
“Conspiratorial theories based bittle more than speculation igaot save a claim from summary
judgment.”ld. at 432. Kubik has not praed non-speculative evidentieat Gealt acted out of
animus or that his reviewas not truly independefft.No genuine issue ahaterial fact exists
involving any of Kubik’s claimsFor that reason, summandgment is appropriate.
\Y2

Accordingly, it iSORDERED that Defendants’ motion fsummary judgment, ECF No.
41, isGRANTED.

It is further ORDERED that Plaintiff Kubik's canplaint, ECF No. 1, i©ISMISSED

with prejudice.

Dated: November 28, 2016 s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was smrved
upon each attorney or party of rectretein by electronic means or fir
class U.S. mail on November 28, 2016.

s/MichaelA. Sian
MICHAEL A. SIAN, CaseManager

% Because Kubik has not established a prima facie cassainiiination or retaliation, tCourt need not consider
whether Defendants’ reasons for nappointing Kubik were pretextual.
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