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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
STACY MCINTYRE, et al.
Plaintiffs, CaseNo. 15-cv-12214

v Honorabl&@homasL. Ludington

OGEMAW COUNTY BOARD OF COMMISSIONERS,
etal.,

Defendants.

/

ORDER GRANTING IN PART AND DENYING IN PART MOTION FOR LEAVE TO
FILE AMENDED COMPLAINT

On June 18, 2015 Plaintiffs filed this putatilass action on behalf of all female inmates
of the Ogemaw County Jail who paipated in a certain Sheriff Wk program, or elected not to
participate in the program due to fears of ciatsbnal violations relate to the program, against
Defendants Ogemaw County Bdaof Commissioners, Howie $aft, and James Raymond
Gustafson. ECF No. 1. Plaintiffs fled amended complaint onugust 18, 2015, alleging that
Gustafson, a former employee of the Ogemawir@y Sheriff Departmentassaulted, battered
and sexually harassed female inmates who weraréerated at the Ogemaw County Jail and
involved in the Work Programld. Plaintiffs allege five ounts arising from Defendants’
conduct: (1) Deprivation of civil rights in viation of 42 U.S.C. 8§ 1983; (2) Gross negligence;
(3) Assault and battery; (4) Invasion of privaeyid (5) Negligent and Intentional infliction of
emotional distress.

Plaintiffs contend that they learned fife additional putative class members during

discovery. ECF No. 360n February 5, 2016 Plaintiff moved for leave to file an amended
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complaint, seeking to join Candice McCarthyy#da Oliver, Anna Maldonado, Angela Scherer,
and Janet Kamen as plaintiffs. Defendalushot oppose the addition of Candice McCarthy, but
argue that Plaintiffs’ proposed amendment idduds to the other foysroposed plaintiffs. ECF
No. 17. Because Defendants are adtrBlaintiff's motion to amendill be granted in part and
denied in part.

l.

Plaintiffs’ factual allegations are presumgde for purposes of evaluating whether to
grant the motion to amend. Plaintiffs in this action are former inmates of the Ogemaw County
Jail. Defendant Board of Commissioners of Ogemaw County is a governmental agency which
Plaintiffs allege operates the Ogemaw Coufstyeriff Department. At all relevant times,
Defendant Hanft was the Ogemaw County ghend Defendant Guafson’s commanding
officer. Defendant Gustafson, an employeeOgfemaw County, allegediran a Sheriff Work
Program and supervisedmate-participants.

Plaintiffs claim that Gustafson madenproper sexual adwaes and unprivileged
touchings of female participants of the worlogmam. Plaintiffs also claim that Gustafson’s
conduct was a “de facto policy” of Ogemaw County and the Ogemaw County Sheriff's
department for a substantial period of tinizefendants allegedly tolerated Gustafson’s conduct,
as evidenced by (1) Failing to obtain proper apgls from the 34th Circuit Court as required by
MCL 51.251; (2) Failing to properly train, disciplinestrict, and control Gustafson; (3) Failing
to take adequate precautions in hiring, poting, and retaining department employees; (4)
Failing to establish a proper sgst for dealing with sexual misnduct; (5) Failingo discipline

employees who engaged in sexual misconduct;(@nBiscouraging female inmates and family



members from expressing their complaints. Plgndlaim that maintenance of this action as a
class action is superior to adjcating the individual claims.

On February 5, 2016, Plaintiffs moved foave to file a second amended complaint,
seeking to add five additional plaiifé to the putative class. ECF No. 36. Plaintiffs allege that
two of the proposed class members, Candic€afthy and Alyssa Oler, were inmates and
participants in the work program. Plaintifftege that the other three proposed class members,
Anna Maldonado, Angela Scherer, and Janet Kafthen“Family Member Plaintiffs”), were not
participants in the Work Program. Instead, Rifimallege that they were assaulted, battered
and sexually harassed by Gustafson when thatedi family members who were assigned to the
Work Program. Plaintiffs therefore seek ¢éxpand the putative da to include females
incarcerated in the Ogemaw County Jail who ipigdted in the Work Program, and female
family members of inmates who were presemragram work sites. Defendants filed a response
in opposition to Plaintiff's motion on Februa®??, 2016. ECF No. 40. Plaintiffs did not file a
reply.

.

Under Federal Rule of Civil Procedure 15,curt should “freely gie leave” to amend
“when justice so requires.” FED. R. CIV. P. 15(3)(2T]he thrust of Rule 15 is to reinforce the
principle that cases should be tried on their tagather than the technicalities of pleadings.”
Moore v. City of Paducagh790 F.2d 557, 559 (6th Cir. 1986htérnal citations and quotations
omitted). Factors that courts should consideemnvbetermining whether to grant leave to amend
include “[ulndue delay in filing, lack of nate to the opposing party, bad faith by the moving
party, repeated failure to cure deficiencl®s previous amendments, undue prejudice to the

opposing party, and futility of amendment..Hageman v. Signal L.P. Gas, Ind86 F.2d 479,



484 (6th Cir. 1973). “Decisions as to whentices requires amendment are left to the sound
discretion of the trial judge[.]JRobinson v. Michigan Consol. Gas Co. I8 F.2d 579, 591
(6th Cir. 1990).

A.

Defendants do not oppose the proposdditen of Candice McCarthy. Accordingly
Plaintiffs’ motion for leave to amend will be gtad as to her addition to the putative class.

B.

Defendants claim that Plaintiffs’ proposed achaent is futile to th extent Plaintiffs
seek to add Alyssa Oliver and the Family MemBkaintiffs. “A proposed amendment is futile if
the amendment could not withstandRale 12(b)(6) motion to dismissRiverview Health Inst.
LLC v. Med. Mut. of Ohiog01 F.3d 505, 512 (6th Cir. 201(Qnternal citation and quotation
marks omitted). A pleading fails to state aiel under Rule 12(b)(6) if it does not contain
allegations that support recovery en@ny recognizable legal theoAshcroft v. Igbal556 U.S.
662, 678, (2009). In considering a Rule 12(b)(6}Jiom the Court constrigethe pleading in the
non-movant’s favor and accepts the alteges of facts therein as tru&eeLambert 517 F.3d at
439. The pleader need not have provided “detddetual allegations” teurvive dismissal, but
the “obligation to provide the ‘grounds’ of his téle[ment] to relief’ requires more than labels
and conclusions, and a formulaic recitation e #hements of a cause of action will not d&é€il
Atlantic Corp. v. Twombly550 U.S. 544, 555 (2007). In essence, the pleading “must contain
sufficient factual matter, accepted as true, to ‘statlaien to relief that is plausible on its face.”
Igbal, 556 U.S. at 678, (quotinbwombly 550 U.S. at 570).



Defendants first argue dh Plaintiffs’ proposed joinder &lyssa Oliver would be futile.
Defendants claim that Ms. Oliver was lastiamate at Ogemaw Jail on June 15, 2012, and that
her claims are therefore barred by relevant statutes of limitations. Plaintiffs have not
disputed that Ms. Oliver was last mmate at Ogemaw Jail on June 15, 2012.

Under federal law, “the stawitof limitations begins to ruwhen the plaintiff knows or
has reason to know of the injuhich is the basis dfis action[,] and... a gintiff has reason to
know of his injury when he should havesclvered it through the escise of reasonable
diligence.” McCune v. City of Grand Rapid2 F.2d 903, 905 (6th Cir.1988) (citiNgilson
471 U.S. at 268-71). Because Ms. Oliver wasincarcerated at the Ogemaw Jail at any time
after June 15, 2012, all incidentvigig rise to her claim must hawecurred prior to that date.
Plaintiffs do not allege that Mliver was unaware of her alleged injuries at the time the
wrongful actions allegedlyook place. Accordingl the relevant date for statute of limitations
purposes is June 15, 2012.

Defendants argue that Ms. Oliver wole barred from asserting her 42 U.S.C. § 1983
claim under the relevant statute of limitationSor purposes of § 1983 actions, federal courts
apply state personal injury statute of limitationSee Wilson v. Garciag71 U.S. 261, 276,
(1985). In Michigan, a three-yeatatute of limitations applies to federal claims brought under §
1983.SeeM.C.L. § 600.5805(10)Cantu v. Michigan Dep't of Corr653 F. Supp. 2d 726, 742
(E.D. Mich. 2009). Because Ms. Gdivcannot satisfy the three-yestatute of limitations, her §
1983 claim would be futile.

Defendants next argue that Ms. Oliver cansatisfy the two-yeastatute of limitations
that applies to assdwnd battery claimsSeeM.C.L. § 600.5805(2). Defalants are correct, and

Ms. Oliver's assault and batteciaim would also be futile.



Finally, Defendants argue that Ms. Oligeremaining claims are barred under the
general three-year statute of limitations for personal injury act®esM.C.L. § 600.5805(10).
Defendants are correct, and Ms. Oliver’s renrgniort claims would again be futile. Because
Ms. Oliver cannot satisfy the sté of limitations for any of hgrroposed claims, joining her to
the action would be futile.

.

Defendants next argue that the propodeaimily Member Plaintiffs’ claims are
substantially dissimilar to the claims brought by the existing Plaintiffs. Under Federal Rule of
Civil Procedure 20, persons may bengd as plaintiffs in an actiaft “(A) they assert any right
to relief jointly, severally, or in the alternagivwith respect to or ming out of the same
transaction, occurrence, or serggdsransactions or occurrences)d (B) any question of law or
fact common to all plaintiffs will arise in ¢haction.” Fed. R. Civ. P. 20(a)(2). “Joinder is
encouraged because it avoids multiple lawsuits involving similar or identical isflasha v.
Jones 82 F.3d 418 (6th Cir. 1996) (citifglosley v. General Motors Corp497 F.2d 1330,
1332-33 (8th Cir. 1974)). Rule 20 is permissimet mandatory, and so allowing a party to
amend its complaint in order to add a party urigde 20 is a matter for this Court’s discretion.

Plaintiffs allege that joinder of the Family Member Plaintiffs is proper because all claims
share the same transaction or occurrence — namely the operation of a “rogue” work program
supervised by Gustafson. However, the relevanstipres of law and fact would be materially
different for the Family Member Plaintiffsvho were not under the custody of Defendant
Ogemaw County or participanté the Work Program superviseég Gustafson. The Defendants’
duty to the Family Member Plaintiffs would bweaterially differentfrom their duty to the

incarcerated Plaintiffs. Furthraore, questions of consent t@dal to the Family Member



Plaintiffs would be irrelevanb the incarcerated Plaintiffs.Plaintiff's proposed addition of the
Family Member Plaintiffs will therefore be denied.
[1.
Accordingly, it iSORDERED that Plaintiff's motion for lave to file a second amended
complaint, ECF No. 36, iISRANTED IN PART AND DENIED IN PART. Plaintiffs are
GRANTED LEAVE to file a second amended comptajoining Candice McCarthy as a

Plaintiff.

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

Dated: March 17, 2016

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetrein by electronic means or firs
class U.S. mail on March 17, 2016.

s/Michael A. Sian
MICHAEL A. SIAN, CaseManager

! While irrelevant to the Plaintiffs’ current request, inisted that joinder of the Family Member Plaintiffs would
also undercut Plaintiffs’ ability to meet the requirements for class certification under 23(a) and (b).
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