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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
RICHARD KEVIN STEIGER,
Plaintiff, CaseNo. 15-cv-12627
V. Honorabl@homasL. Ludington
ROBERT HAHN, et al,

Defendant.

/

OPINION AND ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT, DISMISSING PLAINTIFF'S FEDERAL CLAIMS WITH PREJUDICE,
AND DISMISSING PLAINTIFF'S STATE COURT CLAIM WITHOUT PREJUDICE

Plaintiff Richard Kevin Stejer brought suit againsteéhDefendants on July 27, 2015.
Compl., ECF No. 1. The suit alleges five counisreasonable seizure without probable cause,
malicious prosecution, first amendnt retaliation, gross negligence, and violation of Fourteenth
Amendment due process rightd. at 16—23. Steiger contends thia¢ Defendants, a variety of
law enforcement officers who investigated wieet Steiger fraudulentlpbtained prescription
drugs, maliciously investigated and prosecutech because he had criticized Defendants’
conduct and procedureld. At the close of dicovery, Defendants fidea motion for summary
judgment. ECF No. 43. For the reasons sthtddw, Defendants’ motion will be granted.

l.

Plaintiff Richard Steiger is the Countyd3ecutor for Presque Is(@unty. Steiger Test.

at 82, ECF No. 50, Ex. Al. Steiger married his rexawife in 1994. Kirah Steiger Test. at 11,

ECF No. 50, Ex. A3. The two septd in 2005 and divorced in 2006L at 11-12. Defendant

! Steiger previously filed an action against many of the same Defendants on October 28e28tbier v. Hahn
(Seiger 1), Case No. 14-14110. That suit was dismissed voluntarily and without prejudice on May 6, 2015.
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Michael A. Caldwell is Inspector-Assistant Commander of the Seventh District for the Michigan
State Police (MSP). Caldwell AffECF No. 44, Ex. 30. DefendanttRek Boyd is a supervisor
with the Michigan State Police who is assignedht® Seventh Districtask Force. Boyd Aff.,
ECF No. 44, Ex. 27. Defendant Delmer Putnana isetired Michigan State Police detective-
lieutenant. Putnam Aff. ECF No. 44, Ex. 7.l&te 2011 and early 2012, Patn was assigned to
and commanded the Huron Ardercotics Team (HUNT)Id. Defendant Ken Mills, Jr., is a
detective-lieutenant assigned to Straights AMeacotics Enforcement (SANE). Mills Aff., ECF
No. 44, Ex. 11. Defendant Bradley Szatkowski [goéice officer employed by the Presque lIsle
Sheriff's Department. Compl. at § 8. Defendadén Burke retired from the Michigan State
Police in February 2012. Inta 2011 and early 2012, Burke was a trooper assigned to the
Alpena MSP post.

A.

Steiger’s allegations regardj his history of medical ises and pain management are
uncontested. Steiger underwent a nasal syrgerl993. Compl. at {1 25. That surgery was
mishandled and resulted in Steiger facing “amndus pain and discomfort” as well as chronic
“sinusitis and migraine headachesd. On September 11, 2011, Steiger underwent outpatient
surgery at the Alpena Regional Medical Cefbetreatment of “a sulbantial gluteal abcessld.
at 1 27. Steiger was prescribed pain relievers for the pain resulting from the swakgpry.28.

Because Steiger was undergoing medical treatrfor the abcess, he asked his ex-wife,
Kirah Steiger, to take care of their arén for several days while he recoveledat § 29. Kirah
agreed and took the children to Steiger’s bau they could colé their belongingdd. at § 30.
Because Ms. Steiger was suspicious that Steige abusing pain medication and because she

was concerned for her children, she searchey&@ts home for medicatn. Kirah Steiger Test.

-2-



at 15-17. Ms. Steiger discovered two bottles oflicegion and a bottle that contained white
powder.ld. at 16. She took the bottle containing tbewder without informing Steiger or
seeking his permissioid. at 33.

After the search, Ms. Steigeontacted HUNT, a multi-jurisdictional task force that
investigated narcotics offenses iretarea and operatesdan MSP oversightld. at 22; Hahn
Aff. at 1, ECF No. 43, Ex. 3. Steiger was a menddehe HUNT board of directors at the time.
Hahn Aff. at 2. Ms. Steiger contad Defendant Burke, who galier the contact information for
Detective Hahn. Kirah Steiger Test. at 20-21. Bteiger then met with Hahn on September 14,
2011.1d. at 21-22. She gave Hahn the substamsehad taken from Steiger's honhe. at 35.
Ms. Steiger informed Hahn that she beliewkd substance was ground up Percocet and that
Steiger was getting prescriptions for narcotic pain medication from multiple doctors. Kirah
Steiger Interview | at 5-7, ECF No. 43, Bx.Hahn indicated he would run a MAPS reparid
wondered whether Steiger was doctor shopdidgat 22. Ms. Steiger responded: “He is, yeah.
He is doctor shopping. It's going to be Kiel a@dombs.” Hahn then replied: “But two doctors
isn't—l mean, yes, there could—you can have ablam there, particularly if you are . . .
playing them off of each other, but typicallygood doctor shopping case would require at least
three, four, maybe five, and that could bkl at 22—23. Hahn kept the bottle of Percocet and
initiated a criminal investigation into Steigepsescription drug uséds. Steiger and Hahn met
again on September 23, 2011, and Ms. Steiger agoeaecome a confidential informant. Kirah
Steiger Test. at 38—39.

B.

2 “The Michigan Automated Prescription System (MARS}he prescription monitoring program for the State of
Michigan.” See Michigan Automated Prescription 8yst(MAPS), http://www.michigan.gov/lara/0,4601,7-154-
72600 72603 55478---,00.html. The system helps “identify and prevent drug diversion at the prescriber, pharmacy
and patient levels by collecting Schedule 2-5 controlled substances prescriptions dispensadnbgigsh and
practitioners."d.
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On September 20, 2011, Detective Szatkowakia MAPS report for Steiger at Hahn’s
direction. Incident Rep. at 1, ECFoN43, Ex. 4. Hahn summarized the report:

The M.A.P.S. report revealed that in tywar 2010, Steiger wassued a total of

1,840 units of Oxycodone/Oxycontine ofarying milligram strengths and

consistencies, as well as 2,075 unit$dgtirocone of varying milligram strengths

and consistencies. In the ye&011, the amounts were 1,868 units of

Oxycodone/Oxycontine and 650 units ldydrocone. Based upon the enormous

amounts of Hydrocone and Oxycodone/Oxycantieing prescribetb Steiger in

the last two years, it is unlikely that the prescribing physicians involved in

Steiger’s medical treatmemre aware of one-another. Or, at the very least, are

aware that the others are prescribing aulgd substances to him in addition to

that which they are prescribing.

Id.

Hahn further highlighted seven specific periodf time where Steiger obtained multiple
prescriptions for similar or identical drugstmn a short period of time and from different
doctors.ld. at 3-5.

On September 26, 2011, HUNT turned over thvestigation to SANE, another multi-
jurisdictional narctics task force that typically condudts/estigations in nearby counties. Hahn
Aff. at 2. The investigation was transferred because Steiger was a prosecuting attorney in one of
the counties covered by HUNT and becaussigét was on HUNT’s board of directorsl.
Detective Mills led the investigation forABIE. Mills Test. at 74—-75ECF No. 50, Ex. A2. At
Mills’s request, HUNT officers assisted SANEthe investigation by executing search warrants
and interviewing witnessekd. at 77—78.

On October 3, 2011, Assistant Attorney Geh®iahard Cunningham sent a letter to Dr.
Kirk C. Mills at Detroit Receiving Hospital vith included Steiger's MAPS report. Cunningham
Letter, ECF No. 50, Ex. R. In the letter, MBunningham requested that. Mills provide an

“expert medical opinion” on whethéthere is probable cause toliee that a person’s medical

records will provide evidence that a crime has occurrkt.at 1. Mr. Cunningham explained
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that the investigators were wanmly under the theory that if threemvere no notes on the medical
records indicating that Steiger informed hisctos he was receiving other prescriptions, that
“would be evidence that the pait never told therovider about any other prescriptionkd! at
2. Mr. Cunningham asked Dr. Mills whetherwas “likely that anyphysician would have
prescribed the controlled susces prescribed by other gigians so close in timeld.

On October 22, 2011, Dr. Mills reported hisdings. Mills. Rep., ECF No. 50, Ex. S. Dr.
Mills concluded that Steiger'spattern of obtaining painmedication from two different
physicians and using multiple pharmacies to get thidad it [sic] is completely consistent with
drug abuse, misuse, or diversiotd’ at 3. Further, Dr. Mills explaed that Steiger’s “pattern of
obtaining medications earlier than predicted Hase the quantity described is consistent with
drug misuse, abuse, and/or diversidd.”Dr. Mills asserted that &iger should have had dozens,
if not hundreds, of unused patablets left over because tffie frequency with which his
medication was changed, and that “[llegitimateodic pain patients typically inform their
prescribing physician that thesgill have tablets left over.Id. Finally, Dr. Mills explained that
both of Steiger’'s doctors “over gscribed pain meditian” and that it wa likely that neither
checked Steiger's MAPS recordsl. at 4. Dr. Mills also explaied that there “were obvious
oversights by some of the pharmacies utilized” by SteigelOn January 24, 2012, Dr. Mills
sent a notarized letter to MEunningham attesting that his medieapert opinion in the October
22, 2011, letter was entirely the result of Dr. Bl “own independent study and analysis.”
Mills Letter, ECF No. 43, EX. 14.

C.
Investigators then prepared search warrantelfeven medical facilities and pharmacies,

including the medical offices ddr. Robert Coombs and Dr.ffley Kiel, the two doctors who
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prescribed almost all of Steiger’s paindi@ation. Mills Sept. 26, 2011, Rep. at 5, ECF No. 50,
Ex. U.

On October 25, 2011, Mills and Detectirundstrom interviewed Dr. Kiel. Kiel
Interview |, ECF No. 50, Ex. B. Dr. Kiel informetie officers that Steiger had informed him he
was receiving Oxycontine prescriptions from another dottbiat 8. According to Dr. Kiel, he
recommended that Steiger begin treatment at a pain clinic, which resulted in Steiger's
relationship with Dr. Coombdd. at 10. However, Dr. Kietid not know that Steiger was
receiving Oxycodone and Percocet from Dr. Coorthsat 11, 17. Dr. Kiehad not run a MAPS
for Steiger.ld. at 9. Although Dr. Kiel was surprisethat Steiger was receiving so much
medication from Dr. Coombs, Dr. Kiel admittedhtthe likely did not document whether Steiger
misrepresented his pregations from Dr. Coombdd. at 16-17. However, Dr. Kiel did suggest
that Steiger “probably [has] got a problem anidoks like it's getting the better of himld. at
15.

While Dr. Kiel was interviewed, Hahnnd Putnam simultaneously questioned Dr.
Coombs. Coombs Interview |, ECF No. 50, Ex. When asked whether he was aware that
Steiger was seeing other doctors, Doombs indicated he was nid. at 3. Dr. Coombs further
explained that if he had leaih¢hat Steiger was getting pregtions from other physicians, he
would have discharged&ger from his practicdd. Dr. Coombs indicated #t all of his patients
sign a contract with him in which they pr@a not to “attempt to obtain any controlled
medicines . . . from any other doctold. at 6—7. The officers as#ewvhether Dr. Coombs had
ever run a MAPS on Steiger, and Dr. Coombsadatdid that his office had not, likely because
Steiger was a prosecuting attorn&y. at 3—4. After the officershowed him Steiger's MAPS

report, Dr. Coombs indicated that the behawarthe report would typically be grounds for
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discharging a patient from thgractice and that he would noniger provide prescriptions for
Steiger.ld. at 5. Dr. Coombs further explained tHatlon’t even think I've had people | have
kicked out that have been this battd’ at 5. However, Dr. Coombs did admit that he likely did
not ask Steiger whether heas receiving narcoticfrom other doctordd. at 7. Dr. Coombs
indicated that he did not even have suspicitred Steiger might be obtaining prescriptions
elsewhereld. at 7-8.

Also on October 25, 2011, Mills and DeteetiRundstrom interviewed Steiger at his
home. Steiger Interview, ECF No. 43, Ex. 8eiger was shocked by the allegations and
fiercely disputed the asseti that he was doctor shoppiong defrauding his doctorsd. He
asserted that Dr. Kiel was his primary cameysician, that Dr. Coombs was his pain care
physician, and that both were aware of what the other was presciithinige firmly denied
addiction.ld.

Finally, Mills, Putnam, Caldwell, Presque I€&Jeunty Sheriff Paschkand a Presque Isle
County assistant prosecutor noet October 25, 2011, to discuss #tatus of the investigation.
Mills. Test. at 78, ECF No. 50, ExXA2. Mills indicated to the gup that he thought the case
against Steiger was weald. at 78—-79. However, Mills later g#fied that the case became
stronger after medical records were obtainedl @iteiger's doctors were further interviewédl.
at 79-80.

On October 31, 2011, Dr. Coombs was intemad again by Hahn. Coombs Interview II,
ECF No. 50, Ex. F. The two discussed Dr. Cbsmmedical records laing to Steiger's
treatment. Although both Dr. Coombs and Hahd W#ficulty deciphenmg the records, they
agreed that the records indicghtihat Steiger had disclosedlaast some of the medication he

was receiving from Dr. Kield. at 3—4; Medical Recordsom Coombs at MSP00112-161, ECF
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No. 50, Ex. P. The two agreed that, although Steige disclosed that DKiel was prescribing
Narco to him, he did not disclo$®r. Kiel's Percocet prescrigms. Coombs Interview Il at 24.
Dr. Coombs asserted that he had told Steigestop taking some of the pain medication was
receiving from Dr. Kielld. at 5. He further told Steiger &iop getting Norco and Percocet, two
controlled pain medicains, from Dr. Kiel.ld. at 7. Dr. Coombs neveexpressly authorized
Steiger to obtain duplicate prescriptionfspain medication from Dr. Kield. at 13. In fact, Dr.
Coombs indicated that if he had realizeeigr was getting similar medication from two
sources, he would have quickly put a stop tddt.at 18. Finally, Dr. Coombs recounts a
conversation he had with Steiger after the allegations of fransg.aCoombs Interview 2 at 39—
40, ECF No. 43, Ex. 16. In that meersation, Steiger lid Dr. Coombs that he had made full
disclosure.ld. Dr. Coombs responded by saying: “It's not full disclosure when you get a
medication from me and then you go to anothetaloand you get the identical medicationd:

On November 14, 2011, Mills interviewed yBitian’'s Assistant Jeffery Kwiatkowski,
who prescribed twenty Percogatls to Steiger during an eng@ncy room visit in September
2011. Kwiatkowski Interview, ECF No. 43, Ex. 19. Katkowski indicated that he had not run a
MAPS report for Steiger, but believed that mpiso was unnecessary because Steiger was a
prosecuting attorney and had reasons for his pain complhintgt 6—7. Kwiatkowski further
indicated that Steiger disclosed that he veeiving pain medication from other doctors, but did
not disclose the amountsd. at 8. Kwiatkoswki said he l&dy would not have prescribed
additional Percocet if he knew the amounpits Steiger had adrady been prescribettl. at 6,

12.
Also on November 14, 2011, Mills interviewed.Bliel for a second tim. Kiel Interview

II, ECF No. 43, Ex. 20. Dr. Kiel told Mills that Sggr “did misrepresent himself” on at least one

-8-



occasion because “there is no way [Dr. Kiel] would have given” additional medication so soon
after Steiger received similanedication from Dr. Coombdd. at 13. According to Dr. Kiel,
Steiger would consistently ask for refills of his prescriptions ebtlyat 15-37. Further, Dr. Kiel
asserted that, even though Steigad disclosed that he was gt prescriptions from another
doctor, Steiger was “being deceptivéd. at 53. Steiger told DrKiel that Dr. Coombs had
authorized Dr. Kiel to prescribe pamedication for Steiger's migrainekd. at 64. Dr. Kiel
accepted Steiger's representation and thussqguibed pain medication without talking
independently with Dr. Coombgd. Dr. Kiel now admits thatot independently confirming
Steiger’s prescriptions drtreatment plan with Dr. Coombs was a mista#ieat 88.

D.

On December 16, 2011, Putnam and Mills mghwnembers of the Attorney General’s
office, including Richard Cunningham. Ja&).2012 Supp. Rep at M86045, ECF. No. 43, Ex.
4. There is dispute over whethdr. Cunningham or the investigas requested the meeting. At
the meeting, Mr. Cunningham tottle investigators that thetthrney General’s office would
review the findings and deternginvhether to file charge$d. On December 18, 2011, Mr.
Cunningham told Mills that Steiger would be deat with one count of obtaining prescription
narcotics by fraudld. On December 19, 2011, Mills ean email to Mr. Cunningham
requesting an arrest warrant fSteiger. Email, ECF No. 50, xEG. Daryl Vizina, the elected
prosecutor for Cheboygan County, assénat Mills told him after ®iger’s arrest that Mills was
surprised the charges had beeought because it was not “a grease.” Vizina Aff. at 3, ECF
No. 50, Ex. J. On December 21, 2011, Hahn sdgtter to Mr. Cunningham which followed up
on the meeting. Hahn Letter, ECF No. 50, Ex. Htha letter, Hahn stateithat “the sensitive

nature of this investigation puite the departure from our norhrautine here in North Eastern
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Michigan, and when made public, will havenagative impact on the public’'s faith in Mr.
Steiger’s office. | believe that this impact will brort-lived and that the citizens of Presque Isle
County will one day . . . be thankful thetr. Steiger’s actions were uncoveretd’

On January 24, 2012, and February 2, 2012ebnpinary examination was conducted in
the 88" District Court. Judge Theodore Johnsaseated that although Steiger had obtained a
tremendous amount of pills over the periodtiofie in question, he was not charged with
prescription drug abuse. Prelim. Ex. Tr.127, ECF No. 50, Ex. A7. Rather, he was charged
with fraudulently obtaining prescriptiongd. Judge Johnson concluded that Mr. Steiger did not
make misrepresentations to his physicialtk. at 128. Rather, every time Steiger saw Dr.
Coombs, he filled out a form indicating he was receiving medication from another ddctor.
Likewise, Dr. Kiel knewthat Dr. Coombs was prescribing pain medicatimh.at 128-29.
Accordingly, Judge Johnson found that the gomeent had not shown probable cause of fraud
sufficient to bind the case over for trigd. at 129.

The state appealed the district coudéision. On May 17, 2012, Circuit Judge Michael
G. Mack denied the prosecution’s appeal. @tr€ourt Op., ECF No. 44, Ex. 25. He reasoned
that fraud can be both actual and constructligeat 7. Accordingly, the question was whether
Steiger had shielded himself from crimifability by disclosing his treatment regimerd.
Judge Mack admitted that there was ambiguityoashether a constructive fraud theory would
justify binding over the matter fdrial, but found that, under aambuse of discretion standard,
there was no reason to “second-guesddttermination of the district courtltl. In fact, Judge
Mack reasoned that “to put him in criminal jeogy would be to effectively hold him criminally
accountable for his physiciannegligent review ohis medical records.Id. at 8. He further

found that the conclusoryaements by Dr. Coombs and Dr. Kiel were self-sendithg.
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E.

Steiger contends th#te case was invegated and pracution was brought this case
because he had criticized HUNT officers¢luding Caldwell, Hahn, Boyd, and Putnam, for
engaging in unlawful actions. &ger Aff., ECF No. 50, Ex. WSpecifically, Steiger believes
that Caldwell retaliated against Steiger because Steiger publically alleged that Caldwell
improperly pressured investigators to close an investigation into whether Caldwell’'s son was
guilty of home invasion and criminal sexual condidtat 3. An internal fair investigation was
made into Steiger’s allegation that Caldwell groperly influenced the investigation into the
allegations made against Caldwell’'s son. imé Affairs Rep., ECF No. 44, Ex. 31. The report
concluded that the case waperly closed because none of the victims wanted to pursue
chargesld. at 3. Steiger has also titized Hahn because, inéiger’'s opinion, HUNT officers
were inappropriately intimidating suspects,eesing deceptive press releases, and requesting
Steiger to prosecute blatantly unconstitutional cases. Steiger Aff. at 3.

.

Now before the Court is Defendants’ iom for summary judgment. A motion for
summary judgment should be graa if the “movant shows thatdle is no genuine dispute as to
any material fact and the movaistentitled to judgment as a ttex of law.” Fed. R. Civ. P.
56(a). The moving party has timtial burden of identifying whre to look in the record for
evidence “which it believes demonstrate the abtseof a genuine issue of material fact.”
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The burdken shifts tahe opposing party
who must set out specific facts shog/“a genuine issue for trial.’Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 250 (1986) (citation omitted). Tmurt must view the evidence and draw

all reasonable inferences in favor of the moovant and determine “whether the evidence
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presents a sufficient disagreement to require ggiom to a jury or whether it is so one-sided
that one party must prevail as a matter of lavd’at 251-52.
[l

Defendants have moved for summary judgnanteach count of Plaintiff’'s complaint.
Plaintiff is bringing four claims pursuant to 42S.C. § 1983 and one state law claim. First,
Steiger alleges that he was arrested withpudbable cause in vialion of the Fourth
Amendment. He also asserts thatwas the subject of a malicigu®secution in violation of the
Fourth Amendment. Third, he argues thatfddelants’ actions constituted First Amendment
retaliation against him for his criticism of therRourth, he alleges d@h Defendants’ actions
deprived him of his Fourteenfhmendment due process rights. §ezifinally brings a state law
claim for gross negligence. Defendants argue tiiey are entitled tgudgment on each claim
because of their qualified immunity.

“A plaintiff proceeding under § 1983 must dsish that a person acting under color of
state law deprived him of a right secured by @omstitution or by federal law.” In the specific
context of § 1983 actions, the non-moving party “trdemonstrate a genuingsue of material
fact as to the following two elements: 1) the deprivation of a right secured by the Constitution or
laws of the United States and 2) that thprd&tion was caused by a person acting under color
of state law.Miller v. Calhoun Cty., 408 F.3d 803, 812 (6th Cir. 200&juotations and citations
omitted).

Qualified immunity is “an immunity from suiather than a mere defense to liability.”
Mitchell v. Forsyth, 472 U.S. 511, 526, (1985). The doctrinetpcts government officials “from
liability for civil damages insofaas their conduct does not violatiearly established statutory or

constitutional rights of which aeasonable person would have knowHdarlow v. Fitzgerald,
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457 U.S. 800, 818, (1982). “Qualified immunityldoraces two important terests—the need to
hold public officials accountable when they exercise power irreggprand the need to shield
officials from harassment, distraction, and ligpilvhen they perform their duties reasonably.”
Pearson v. Callahan, 555 U.S. 223, 231 (2009).

The existence of qualified immunity twron the question of wether a defendant’s
action violated clearly established lahd. at 243-44. “This inquiryurns on the ‘objective legal
reasonableness of the action, assegsdight of the legal rules #t were clearly established at
the time it was taken.ld. at 244 (quotingMlson v. Layne, 526 U.S. 603, 614, (1999). “The
Fourth Amendment conditions warrants on probalalese and prohibits unreasonable seizures.
A police officer violates those s#ictions only when his delibate or reckless falsehoods result
in arrest and prosecution without probable causéeivman v. Twp. of Hamburg, 773 F.3d 769,
771-72 (6th Cir. 2014). Qualified immunity protectall but the plainly incompetent or those
who knowingly violate the law.Malley v. Briggs, 475 U.S. 335, 341 (1986).

“Once the qualified immunity defense is s the burden is on the plaintiff to
demonstrate that the officials are natitled to qualified immunity.”Slberstein v. City of
Dayton, 440 F.3d 306, 311 (6th Cir. 2008)he relevant inquiry is wdther “it would be clear to
a reasonable officer that his conduct wasawflil in the situation he confrontedSaucier v.
Katz, 533 U.S. 194, 202 (2001).

1.

Defendants first argue that the investiggtiofficers did not viate any of Steiger's
Fourth Amendment rights. They assert that plbdé cause was not sdviously lacking as to
overcome Defendants’ qualified immunity atict Steiger likewiseannot overcome qualified

immunity as to the malicious prosecution claim.
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“Probable cause requires only the probability of criminal activity[,] not some type of
‘prima facie’ showing. Criss v. City of Kent, 867 F.2d 259, 262 (6th Cit988). The probability
of criminal activity, in turn, is assessed demn a reasonableness standard based on “an
examination of all facts and circumstances imithn officer's knowledge at the time of an
arrest.”Crockett v. Cumberland Coll., 316 F.3d 571, 580 (6th Cir. 2003). It is viewed “from the
perspective of a reasonable officer on the scetigrghan with the 20/20 vision of hindsight[.]”
Klein v. Long, 275 F.3d 544, 550 (6th Cir. 2001) (quotations and citation omitted). Probable
cause to arrest therefore requires “facts anclimstances within the officer's knowledge that
are sufficient to warrant a prudent person,ooe of reasonable cautiom believing, in the
circumstances shown, that the suspect has committed, is committing or is about to commit an
offense.”Michigan v. DeFillippo, 443 U.S. 31, 37 (1979). Furthermore, “[t]he validity of the
arrest does not depend on whether the suspect actually committed a crime; the mere fact that the
suspect is later acquitted of the offense for whickslarested is irrelevant to the validity of the
arrest.”ld. at 36.

Steiger was charged under M.C.L. § 333.7408afhich provides that a “person shall
not fraudulently obtain omttempt to obtain a controllesubstance or a prescription for a
controlled substance from a lbacare provider.” There is no gpute that Steiger obtained
prescriptions for controlled substances from several healthcare providers. The only question was
whether he did so fraudulently. Thus, to overeddefendants’ qualified immunity, Steiger must
demonstrate that a reasonable officer coultl reve believed the evidence created probable
cause to believe that Steiger engaged in frautildehavior, in light of the clearly established

law and information revealed by the investigatiee Anderson v. Creighton, 483 U.S. 635, 641
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(1987). Even construing the facts in a light nfasrable to Steiger, a reasonable officer could
have concluded that probable cause existed.

To begin with, the mere fact that theopecution was not bound over to trial for lack of
probable cause is insufficient to overcome DdBnts’ qualified immuity. As already stated,
the existence of probable cause must be datednwithout the bendéfof hindsight. Simply
because Judge Johnson determined at the preliminary hearing that probable cause was not
present does not mean that no reasonable ofticald have concludethat probable cause
existed. On the contrary, there is sufficient evidénaeonclude that prob&bcause was present.

First, Dr. Mills submitted a letter to thettArney General’s office which concluded that
Steiger's MAPS report contaidesignificant evidence of wrongdw. Dr. Mills indicated that
Steiger's pattern of obtaining prescriptions as well as the number of pills involved was
“completely consistent with drug abuse, misuee diversion.” Mills Rep. at 3. The clear
implication of Mills’s report is that the dowrs and pharmacies involved would have ceased
prescribing pain medication if ¢y had been aware of each athend even though the doctors
involved may have been negligent, Mills’s repaldo asserted that a “legitimate” pain patient
would have informed his prescribing physicidroat the vast amounts of pills being prescribed
elsewhereld. Dr. Mills is an independent medical expert retained by the Attorney General's
office. Steiger has not alleged that his opinicas based on malice or retaliation. Thus, Mills’'s
report provides at least some evidence theig8t had been involved in fraudulent behavior.

Likewise, both Dr. Kiel and Dr. Coombs erpsed surprise when they learned about the
number of prescriptions Steiger had recdivEven though both admitted that Steiger had
disclosed the fact that he was receiving pliptons elsewhere and that they should have

checked his MAPS report, they also indicated Staiger did not disclose the specific amounts
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and type of pills being prescribed elsewh&ee Coombs Interview Il at 18, 24; Kiel Interview

Il at 13, 53. Both interviews make clear that pisicians would not have continued prescribing
pain medication if they had knowexactly how many pills Steigéiad received. Even if these
statements were self-serving, they still furteapported the conclusion Steiger was defrauding
his physicians.

Steiger makes much of the comments thatalleges Mills made about the apparent
weakness of the casgee Mills Test. at 78; Vizina Aff. at 3. He asserts that this uncertainty
about the strength of the case indicates that ptelzainse was absent. But the ultimate decision
regarding whether to bring the case was madthéyAttorney General’s office, which is not a
defendant. Jan. 4, 2012, Supp. Rep. at MSP0004£igebthas not alleged that the Attorney
General’s office has any reason to spitefullyr@liciously bring a suiaigainst him. Thus, the
Attorney General Office’s independent deteration that probable cause existed is strong
evidence that there was sufficient evidence foeasonable officer to believe probable cause
existed. Steiger argues that fBedants withheld exculpatory evidence from the Attorney
General’s office, including Steigarmedical records. In supporteffer cites to Mills’s email on
December 19 in which he promises to mail copieSteiger's medical records. Email, ECF No.
50, Ex. G. But even if the Attorney Generabffice did not receive the medical records until
after December 19, 2011, there is no evidence tuaet records were not turned over to and
reviewed by the Attorney General's office before Steiger was informed of the charges on
December 27, 2011.

Finally, Steiger argues that there was nobpble cause because his medical records
showed that he consistentlysdiosed his treatment with othgnysicians. But, even construing

the medical records in a light most favorable to Steiger, they did not completely foreclose the
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possibility of fraudulent behavior. Dr. Mills, DiICoombs, and Dr. Kiel all asserted that no
physician with total knowledge of the situati would have continued prescribing pain
medication to Steiger. Judge Madktermined that the Dr. Codasis and Dr. Kiel's negligent
review of Steiger's medical cerds resulted in theilack of knowledgeof his prescription
history. Circuit Court Op. at 8. Judge Mackmatled that the state might be relying on a
constructive fraud theory: “something like, f@Bedant knew that his controlled substance
regimen would not be closely scrutinized by pig/sicians and he took advantage of that by not
aggressively questioning timgirescribing recommendationgd. at 7. Judge Mack was skeptical
of that theory, but also indited that there was “‘ambiguity’tegarding whether this type of
behavior constituted fraud and that whethefelddant’'s behavior was criminal was “murkyd.
at 7-8. Judge Mack concluded that under the deferstdiadard of review and rule of lenity, the
district court’s dismissal otharges should be affirmell. at 8. But Judge Mack’s discussion
about whether the constructive fraud theory wdBcsent to establish a violation of the statute
demonstrates that the law in this area wasatearly established. The theory regarding how
Steiger engaged in fraud might not have blesly to succeed, but it could still have been
reasonably brought. Because tHetermination of whether pbable cause existed is not
dependent on the outcome of the eventuakgrution, the mere fact that the prosecution’s
theory of fraudulent behavior was ultimatelyeted does not eliminate Defendants’ qualified
immunity.

In short, there was sufficient evidence tB&tiger had fraudulegtiobtained prescriptions
drugs for Defendants to reasonably investigatectise and submit it to the Attorney General’s
office. The Attorney General Office’s independestiew and determination that probable cause

to charge existed is further indication thatreasonable officer calilhave concluded that
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probable cause existed. Finallyetmere fact that the case wdismissed for lack of probable
cause is not determinative of whether the Dedeisl acted unreasonably. Rather, Judge Mack’s
discussion of a possible theoonf probable causéndicates that aeasonable, if dubious,
argument that Steiger violated the statute tegisViewing the facts at the time Defendants
submitted the case to the Attorney General in a light most favorable to Steiger, Defendants’
actions were not “plainly incompetentt a knowing violation of the lawMalley, 475 U.S. at
340. Thus, Defendants are protected by qualifiechumty from Steiger’'s claim that they
violated his Fourth Amendment righig arresting him whout probable cause.

Similarly, because Steiger cannot show that probable cause was so clearly missing as to
make the investigation unreasonable, he capstatblish a claim for malicious prosecution. A
claim of malicious prosecution igistinct from a claim of false arrest in that the malicious
prosecution claim “remedies detention accomphmet by absence of legal process, but by
wrongful institution of legal processWallace v. Kato, 549 U.S. 384, 3902007). A plaintiff
raising a malicious prosecutionagh must satisfy the followingpur elements: (1) a criminal
prosecution was initiated againsetplaintiff and the defendant madefluenced, or participated
in the decision to prosecute; (2) probable cdas¢he prosecution was lacking; (3) the plaintiff
suffered a deprivation of liberty under the RbuAmendment as a consequence of the legal
proceeding; and (4) the criminal proceeding resolved in the plaintiff's fe8eer.Sykes v.
Anderson, 625 F.3d 294 (6th Cir. 2010). Under tfest prong, a defendant need not have
actually made the decision to prosecute to e letble for malicious prosecution. Instead, the
Sixth Circuit has determined that law enfores officers may be held liable for malicious

prosecution if they influence or playrole in the criminal procedsl. at 311-12.
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As set forth above, “[tlhe Fourth Amendnt conditions warrants on probable cause and
prohibits unreasonable seizures. police officer violates thas restrictionsonly when his
deliberate or reckless falsehoodssult in arrest and proseaurti without probable cause.”
Newman, 773 F.3d at 771-72.

Because, as discussed aboxageasonable officer could hagencluded that probable
cause to charge Steiger existed, Steiger canrestome Defendants’ qualified immunity as to
the second element. Further, Steiger haspnotided any evidence that the Defendants made
deliberate or reckless falsehoods or fabrica@dence during the investigation. The Defendants
turned their investigative file over to the Attbey General’s office. That office’s independent
review of the case and decision to prosecuteg&tas evidence that a reasonable officer could
have believed probable cause wassent. Defendants’s qualified immunity entitles them to
judgment on the malicious prosecution claim.

2.

Next, Defendants argue that Steiger’s clailleging First Amendment retaliation is also
barred by qualified immunity. To establish a cldon First Amendment reliation, “a plaintiff
must show that (1) he was participating icamstitutionally protected activity; (2) defendant’s
action injured plaintiff in a way ‘likely [to] chill a person of ordinary firmness from’ further
participation in that activity; and (3) in parplaintiff's constitutiorally protected activity
motivated defendant’adverse action.Ctr. for Bio-Ethical Reform, Inc. v. City of Springboro,

477 F.3d 807, 821 (6th Cir. 2007) (quotiBtpch v. Ribar, 156 F.3d 673, 678 (6th Cir.1998)).
“Once a plaintiff raises an inference thae tiefendant’s conduct was motivated in part by
plaintiff's protected activity, théurden shifts and defeant ‘can demonstrate that it would have

taken the same action in the absence of the protected actilaty(guotingArnett v. Myers, 281
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F.3d 552, 560-61 (6th Cir.2002)). The plaintiff caise@ahat inference tbhugh “[c]ircumstantial
evidence, like the timing of events or theghrate treatment sfmilar individuals.”Arnett, 281
F.3d at 560-61.

However, “action colored by some degree of bad motive does not amount to a
constitutional tort if that actio would have been taken anywajdartman v. Moore, 547 U.S.
250, 260 (2006). If probable cause for the underlgimgninal charge existed, that suggests that
the “prosecution would have occurreden without a retaliatory motiveld. at 261. Further, the
plaintiff must show that the defendant “indudéeé prosecutor to bringharges that would not
have been initiated without his urgindd. at 262. “Evidence of an inspector’s animus does not
necessarily show that the inspector induceal dlotion of a prosecutowho would not have
pressed charges otherwiséd: at 263. Additionally, there ia “longstanding presumption . . .
that a prosecutor has legitimate grounds for the action he tdke&d’ short, lack of probable
cause must be “pleaded and proven” in order for a plaintiff to prevail on a First Amendment
retaliatory prosecution claim under 8§ 1988.at 266;Barnes v. Wright, 449 F.3d 709, 719 (6th
Cir. 2006).

Thus, Steiger cannot prevail bis retaliation claim. He asde that the investigation and
prosecution occurred as a result of the pubiteshents he made criticizing various Defendants.
But even if that is assumed to be true, Steggenot show that the prosecution was motivated by
his public criticisms. As already discussed, theas sufficient evidence for a reasonable officer
to believe that there was probable cause t@belSteiger had frauduliy obtained prescription
drugs. Further, the Attorney General’s independeetision to initiate the prosecution, based on

its belief that probable cause existed, meanstltgatharges would have occurred “even without
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a retaliatory motive.’Hartman, 547 U.S. at 261. Because Steigannot prove lack of probable
cause, as required Ibartman, his First Amendment retaliation claim will be dismissed.
3.

Finally, Defendants argue that Steiger’s claim for violation of his Fourteenth Amendment
due process rights should be dismissed. Steaggues that Defendants’ actions constitute a
violation of substantive due press. Only a narrow set of inésts are protected by substantive
due processBell v. Ohio Sate Univ., 351 F.3d 240, 250 (6th Cir. 2003). They include interests
“protected by specific constitaimal guarantees, . . . freeddnem government actions that
‘shock the conscience’ and certairierests that the Supreme@t has found soooted in the
traditions and conscience of our people as to be fundamendak&iting Braley v. Pontiac, 906
F.2d 220, 224-25 (6th Cir.1990%8ee also Bowers v. City of Flint, 325 F.3d 758, 763 (6th Cir.
2003). Steiger's arguments in support of hismldor violation of substantive due process
merely reiterate his previous arguments thatinvestigation and prosecution was a malicious
attempt by Defendants to retaliagainst him for criticizing them. Because a reasonable officer
could have found that probable cause existed &wgehSteiger with the crime, the initiation of
prosecution in this instance was not so arbjtrand capricious as to shock the conscience.
Steiger’s general and conclusory arguments Defiendants’ actions violate substantive due
process are insufficient to raise a genuine issumaterial fact. His clan for violation of the
Fourteenth Amendment will be dismissed.

4.
Steiger’s only remaining claim is a state¢lalaim for gross neglignce. A federal court

may exercise supplemental jurisdiction over a pliiatstate law claims if they form part of the
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same controversy as the federal cladee 28 U.S.C. § 1367(a). A federal court may decline to
exercise supplemental jurisdiction over a claim if:

(1) the claim raises a novel or complex issue of State law,

(2) the claim substantially predominat@ger the claim or claims over which the
district court has aginal jurisdiction,

(3) the district court has dismissed all claims over which it has original
jurisdiction, or

(4) in exceptional circumstances, there are other compelling reasons for declining
jurisdiction.

28 U.S.C. § 1367(c). When a plaintiff's fedectdims have been dismissed on the merits,
the question of whether to retain jurisdiction oe@ry state law claims s&s within the court’s
discretion.Blakely v. United Sates, 276 F.3d 853, 860 (6th Cir. 2002However, the dismissal
of the claims over which the federal court had original jurisdiction creates a presumption in favor
of dismissing without prejudicany state-law claimghat accompanied it to federal coud. at
863. In addition, “[n]eedless decisions of state &nould be avoided both as a matter of comity
and to promote justice between the partiesplycuring for them a surer-footed reading of
applicable law.”United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 726 (1966). Because the
issue is more appropriate for resolution in state court, Steiger’s state law claim will be dismissed
without prejudice.

V.

Accordingly, it SORDERED that Defendants’ motion fummary judgment, ECF No.
43, isGRANTED.

It is furtherORDERED that Counts I, II, Ill, and V of Plaintiff Steiger’'s complaint, ECF

No. 1, areDISMISSED with prejudice.
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It is further ORDERED that Count IV of Plaintiff Steiger's complaint, ECF No. 1, is

DISMISSED without prejudice.

Dated: September 30, 2016 s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was smrved
upon each attorney or party of rectretein by electronic means or fir
class U.S. mail on September 30, 2016.

s/Kelly Winslow for
MICHAEL A. SIAN, CaseManager
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