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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
In re: Craig Maike,
Debtor,
UNITED FINANCIAL CREDIT UNION,
Appellant, CaseNo. 15-cv-13176
v Honorabl&@homasL. Ludington

CRAIG MAIKE, Debtor,

Appellee.
/

OPINION AND ORDER REVERSING CONFIRMATION OF DEBTOR MAIKE’S
PROPOSED CHAPTER 13 PLAN AND REMANDING

This appeal from the Bankruptcy Courtises questions regarding the interplay of
various provisions of the Bankptcy Code. Debtor-Appellee &g Maike obtained a loan to
purchase his primary residence from Appellamited Financial Credit Union (“UFCU”) on
March 2, 2007. After falling behind on his mortgage payments, Maike sought Chapter 13
bankruptcy protection in the Eash District of Michigan orFebruary 10, 2015. Maike then
filed his Chapter 13 Bankruptcy plan on Febyud4, 2015. The plan was not confirmed until
August 20, 2015. Pursuant toetlplan, the trustee paid $2,910.@0Maike's attorney, and
$234.90 to Appellant UFCU.

UFCU timely filed this appeal, arguing thattplan impermissibly modified its rights as
the holder of the security interest in Maike’snpipal residence in contravention of 11 U.S.C. §
1322(b)(2). Maike disagreesgaing that the plameasonably cures h@e-petition and post-

petition defaults, and provides payments to UFCU in accordance with 11 U.S.C. § 1322(b)(5).
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Maike further argues that the lump-sum ptiopayment to his attorney was proper under 11
U.S.C. 88 1326(b)(1), 507(a)(2R03(b)(2), and 330(a)(4) B)which together create an
administrative priority for payment of debtor attorney’s fees.

l.

Debtor Maike entered into a note and rgage agreement with Appellant UFCU on
March 2, 2007. BR. 18-27. Pursuant to that agreement, UFCU lent Maike $62,000, for which
UFCU received a security interest in Maike’s mimresidence and the rigta receive interest
at the rate of 8.0 percean any unpaid balanckl. The parties agredtiat Maike would make
monthly payments in the amount of $454.93. BR. BMaike failed to make such payments as
due, he would be in default. BR. 23. UFCU wbthen have the option to provide Maike notice
that failure to correct his dafl within 30-days would result iacceleration of the balance due
on the note. BR. 23.

By 2014 Maike was struggling to make his monthly mortgage payments. Accordingly, on
January 24, 2014 Maike and UCFU entered intoagreement modifyinghe original note.
Under the amendment, the monthly principal arterest payment was reduced from $454.93 to
$367.36, beginning on February 2, 2014. BR. 25. Jdréies agreed that Maike was relieved
from making the December 2, 2013 and January 2, 2014 payritenfBhe parties also agreed
to a reduction of the interest rate from 8.0cpet to 5.375 percent, and UFCU agreed to forgive
the past due interest amount of $445.30. As part of the amendment, Maike acknowledged
that as of January 24, 2014 &kl owed a principal batece in the amount of $59,754.80. The
modification agreement only addressed Maike'§adé, and did not othavise affect either
party’s rights prospectivelunder the loan agreement.

A.



On February 10, 2015, after again falling behind in his mortgage payments in the amount
of $2,515.90, Maike sought Chapter 13 Bankrupgergtection in the Eastern District of
Michigan. The parties do not suggest that URGId exercised its right to give Maike notice of
default prior to his filing. On Schedule | ofstpetition, Maike listed an average monthly income
of $1,371.00. On Schedule D of his petition Mallted UFCU as a secured creditor owed
$59,300. BR. 39.

Maike then filed his proposed Chapter B&nkruptcy plan on February 14, 2015 based
on the Eastern District of Michigan model Ctapl3 plan. Maike’s proposed plan called for
making payments into the plan in the amour$@80.00 per month. Pursuant to the model plan,
he proposed paying his attorney fees in fuallthe amount of $2,910, before beginning monthly
payments in the amount of $510.00 to UFCU. UHi&dl an objection to Maike’s plan on April
14, 2015, arguing that the plan impermissibly attate rights to receive payments each month
during the pendency of the plan under 15.0. 88 1322(b)(2) and 1322(b)(5). BR. 74.

The initial confirmation hearing tooglace on April 23, 2015. BR. 133-52. At the
hearing, UFCU argued that byladating all of the plan payments Maike’s attorney’s fees
prior to payment to UFCU, the plan impermidgi created a post-petitn default of Maike’s
mortgage obligations and altered UFCU'’s rightdoeive payments each month in violation of §
1322(b)(2). BR. 135. UFCU noted that thigs problematic because Maike’s escrow had
already been exhausted, and that a negative account would be problematic as tax and insurance
payments came due. BR. 136. UFCU further noted that the non-payment was against Maike’s
interest because the longer deferred payments on the mortgatgbt the more interest would
accrue, and the more he would owe in the long-te@mFinally, UFCU argued that, because the

monthly payment under the plamas to be $660.00, there shdlde enough to pay both the



monthly mortgage payment of $510.00 as wellaasnonthly payment to Maike’s attorney.
UFCU noted that under such a scheme Maike’sratowould be paid in full within 24 months.
BR. 140.

Maike disagreed, arguing that his attorneaed should be paid first as a priority
administrative expense. BR. 137. The Trusteeeywith Maike. The Trustee argued that
prioritizing attorney fees over payments t@ thomestead mortgagee served important policy
interests, such as ensuringbtlas’ ability to obtain and copensate competent counsel. The
Trustee further noted that Maike’s payment schewas in line with the Eastern District of
Michigan model plan.

Problematic to the confirmation of the phaas the fact that the Trustee had not received
sufficient funds from Maike to yaMaike’s attorney. Under theagi, the Trustee needed at least
three additional months to obtain the $2,910 requie pay Maike’s attorney in full. The
bankruptcy court was hesitant to confirm tharmpbefore the plan had accumulated enough funds
both to pay Maike’s attorney in full and tcommence monthly payments to UFCU, the
homestead mortgagee. At thayimg of the Trustee, the bankraptcourt therefore decided to
adjourn the confirmation hearing until the Trusted &afficient funds to pay Maike’s attorney in
full and begin monthly payments to UFCU, whicle thankruptcy court calcatled to be in late
July. BR. 147-48.

B.

Following adjournment of the confirmian hearing, on May 21, 2015 UFCU filed a
motion to compel payments under 8§ 1322(b)@giterating its objections from the April 23,
2015 hearing, UFCU argued thatl'322(b)(2) and 81322(b)(5) act @oncert to require regular

contractual payments on a mortgage claimrduthe pendency of theankruptcy case when a



debtor chooses to treat the mortgage clainsyoamt to 81322(b)(5).” At a motion hearing held on
July 9, 2015, the bankruptcy coutéclined to order payments or lift the automatic stay, and
reaffirmed its decision to adjourn the confation hearing to a time when the Trustee had
sufficient funds to pay Maike’s attorney fall and begin monthly payments to UFCU. The
confirmation hearing was latadjourned to August 20, 2015.

C.

At the time of the confirmation hearing, theu$tee reported to thenkruptcy court that
he had received $3,144.90. Of that, he proposed to pay $2,910 towards Maike’s attorney fees
under the plan. BR. 182. iBHeft $234.90 available toegin payments to UFCUWd. This was
short of the $503.18 that UFCU was ultimatlyreceive under the plan each morth. At the
hearing, UFCU informed the bankruptcy court thatause it had not received payments since
Maike’s initial Chapte 13 filing in February, it wawed an additioal $3,019.18 in post-
petition arrearage. BR. 184. It also rendwts objections under §1323(B) and §81322(b)(5).
The bankruptcy court took the tter under advisement. BR. 212-14.

On September 3, 2015, the bankruptcy tassued its opinion overruling UFCU’s
objections and confirming the Chapter 13 Plan. The court concluded that under the plan UFCU
would receive its contractual payment of $503.18 enohth, that its post-petition arrearage of
$3,522.26 would take 28 months to cure, and itisaprepetition arr@rage of $2,515.90 would
then take 20 additional months to cure. BR, 87. The total arrearage owed to UFCU would
therefore be cured within the &@onths required under Chapter 13.

In analyzing UFCU’s objection, the banktcy court noted # tension between 8§
1322(b)(2), which protects the homestead morgagnd 8 1326(b)(1), which gives priority to

administrative fees, including thdebtor's attorney fees. €hcourt then noted that the



Bankruptcy Court for the Easterndbiict of Michigan had a longadition of allowing debtors’
counsel to receive full priority payment bedoother creditors and advancing 11 U.S.C. §
1322(b)(5) as authority for allomyj a debtor to cure non-pagnt of post-petition monthly
payments, or “gap payments”, to all otheeditors. The bankruptcyoart concluded that the
application of § 1322(b)(5) nelered 8§ 1322(b)(2) ingpcable. In finding this reading
persuasive, the bankruptcy court noted that mplasts involve some form of post-petition default
that must be cured as a result of 11 U.8.@326(a)(1) (requiring detmts to commence making
payments within 30 days of the fig of the plaror the order for relief, wibhever is earlier). The
bankruptcy court also emphasized the impu¢a of providing contiuity to bankruptcy
practitioners. BR. 92.

On September 4, 2015 the bankruptcy costiesl an order confirming Maike’s Chapter
13 plan. BR. 99. The trustee was ordered to pajké&/kgattorney in fulland commence monthly
payments to UFCUd. UFCU then filed a notice ofppeal on September 9, 2015. ECF No. 1.
After receiving briefs from Appellant and Appellees well as amicus briefs from the Michigan
Bankers Association, the Northeastern Michidggankruptcy Bar Association (the “Bankruptcy
Bar”), and the Chapter 13 Trustees for thestBan District of Michigan (the “Standing
Trustees”), this appeal iw ready for decision.

.

Final orders of a bankruptcy court are appbk to a federal district court under 28
U.S.C. § 158(a)ln re Gourlay 496 B.R. 857, 859 (E.D. Mich. 2013). “Th[is] Court reviews a
bankruptcy court’s findings of fact for clearror and its conclusions of law de novtl? (citing
AMC Mortg. Co. v. Tenn. Dep’t of Reven&3 F.3d 917, 920 (6th Cir.2000)).



Unlike Chapter 7 bankruptcy refi which allows a debtor aefsh start at the expense of
liquidating his or her assets, Chapter 13 allovgkehtor to retain higproperty “if he proposes,
and gains court confirmation of, a plan to rep&ydebts over a three- to five-year peric8ee
Harris v. Viegelahn 136 S.Ct. 1829, 1835 (2015) (cdirg 1306(b), § 1322, § 1327(b)).
Chapter 13 is also distinctive in “the speexpressed by tight deadlines to implement the
Chapter 13 plan.Richard |. Aaron,BANKR. LAW FUNDAMENTALS 8 13.3 (Thomson Reuters,
2015). Under 8§ 1326(a) plan payments should begfimn 30 days of thdiling of the Chapter
13 petition, unless the Court ordertherwise. Under § 1326(a)(&ich payments by the debtor
“shall be retained by the trusteintil confirmation or denial afonfirmation.” Eastern District of
Michigan Bankruptcy Local Rule 3070-1 requirall claims to be paid by and through the
Chapter 13 trustee “unless the debtor’s plan establishes cause for remitting payments on a claim
directly to the creditor.” Under 8§ 1324(b)t]He hearing on confirmation of the plan may be
held not earlier than 20 days amaot later than 45 days after the date of the meeting of creditors
under section 341(a)” unless the courtedmines that it is in the parties’ best interest to hold the
hearing earlier. § 1324(b).

A.

The debtor’'s repayment plan is governag 21 U.S.C. § 1322, vith requires “the
submission of a portion of the debtor’s future @ags and income to the control of a trustee and
for supervised payments to creditanger a period not exeding five years.’Nobelman v. Am.
Sav. Bank508 U.S. 324, 327 (1993) (citing 11 U.S88.1322(a)(1) and 1323jc While a plan
may modify the rights of holdersf most secured claims, § 13BAR) does not &w a plan to
modify the rights of “a claim secured only by ecsrity interest in real property that is the

debtor’s principal residenceld. This provision codifies legidi&e intent to encourage the flow



of capital into the home lending mark&ee Grubbs v. Houstonrki American Savings Assn
730 F.2d 236, 245-246 (5@@ir. 1984) (canvassing legisihat history of Chapter 13 home
mortgage provisions).

As explained by the Supreme CourtNiebleman § 1322(b)(2) focuses on thights of
the holders of such claimsot just on the claim itselSee Noblemarb08 U.S. at 328-330. Such
rights, according to the Supreme Court, are thd$ected in the relevant mortgage instruments,
and may include “the right to repayment of gncipal in monthly installments over a fixed
term at specified adjustable rates of interest, tyia tio retain the lien until the debt is paid off,
the right to accelerate the loan upon defaull &m proceed against petitioners’ residence by
foreclosure and public sale, ane thght to bring araction to recover angieficiency remaining
after foreclosure.Td. at 329.

The NoblemanCourt noted, however, that a homesteamitgagee may still be affected
by the mortgagee’s Chapter 13 bankruptcy.ecHally, the Court noted that the homestead
mortgagee’s power to enforce its rights iedked by the Bankruptcy Code’s automatic stay
provision, 11 U.S.C. § 362Nobleman 508 U.S. at 330. Furthmore, notwithstanding 8§
1322(b)(2), under § 1322(b)(5) a plan may “provide the curing of any default within a
reasonable time and maintenance of paymentiie wie case is pending on any unsecured claim
or secured claim on which the last paymentug after the date on which the final payment
under the plan is due...” The Court found that grisvision applies to ‘epetition defaults on a
home mortgage”Nobleman508 U.S. at 330.

Since Nobleman Courts have also found § 132§&) applicable to post-petition
defaults.See In re Mendozd 11 F.3d 1264 (5th Cir. 1997)) re Hoggle,12 F.3d 1008, 1010

(11th Cir. 1994). Specifically, courts have fou8 1322(b)(5) applicable to so called “gap-



payments,” or those created Hye structure of the bankruptopde itself through § 1326(a),
which holds that plan payments should beginl&@s after the filing of a Chapter 13 petiti@ee
In re Reddick 81 B.R. 881, 887 (Bankr .E. D. Mich. 1987). Courts have also found that 8
1322(b)(5) allows a debtdo cure a post-petitiomost-confirmation defaultioggle 12 F.3d at
1010 (allowing debtors to cure their post-conftion default under 8222(b)(5) after they
failed to make post-confirmation payments as required by the plan), and post-petition default
caused by the Debtdvlendoza 111 F.3d at 1265, 1268 (allowing a debtor to use § 1322(b)(5) to
cure post-petition arrearage whehe debtor lost her job and svanable to make payments after
filing her Chapter 13 Petition).

B.

In tension with the special peattions afforded to the homestead mortgagee is the priority
that the Code affords to a debtor’'s attorndgss. In individual Chapter 13 cases, “the court
may allow reasonable compensation to the deb&tttsney for representing the interests of the
debtor in connection with thbankruptcy case based on a consideration of the benefit and
necessity of such services the debtor and the othdactors set forth irthis section.” 11
U.S.C.A. § 330(a)(4)(B). Suchttorneys’ fees areonsidered administrative expenses under 8
503(b)(2), which, if timely requsted, are entitled to prioritfreatment under § 507(a)(2).
Therefore, under 8§ 1326 attorneys’ fees must be ‘fiajeffore or at the time of each payment to
creditors under the plan.”

These respective rights of the homesteadtgagee and the debtor's attorney may
conflict in cases such as theepent one, where the trustee doeshave sufficient funds on hand
to satisfy both obligations. The question thewdimes how the protections afforded to the two

creditors should be recated under the statute.



V.

The parties dispute whether Maike’s Chafi@mlan creates a mdidiation of Appellant
UFCU’s rights under 8§ 1322(b)(2), and if so, etlier that modification is one allowed by §
1322(b)(5). UFCU arguesdh by not providing for any payents on the mortgage claim until
Maike’s attorney fees were paid in full, tidan impermissibly modifies its rights under the
mortgage agreement. In his response, Kladtgues that the mortgage payment gap is
permissible under 8§ 1322(b)(5), which allows the maintenance anclre of post-petition
default. UFCU replies that, while § 1322(b)(5)yralow for the cure of post-petition defaults,
it does not allow the plan itself to creatgast-petition default by requiring all of the post-
petition income to be applied agat debtors’ attorneys’ fees exclusively. UFCU also replies that
8 1322(b)(5) requires maintenance paymentsetmade “while the case is pending.”

A.

Maike first argues that the plan does notually modify UFCU’s rights. As noted
above, § 1322(b)(2) prevents a plan from rhedg the rights of thehomestead mortgagee,
which encompasses those rights reflectedthe relevant mortgageagreement that are
enforceable under state la®ee Noblemarb08 U.S. at 329. As explained by tNebleman
Court, those rights may include “thight to repayment of the principad monthly installments
over a fixed term at specifiedjadtable rates of interest.. Id. (emphasis added).

Here, the mortgage agreement gives URB&Jright to receive payments every month,
on the second day of each month. BR. 22. If Maiksses a monthly payment, then UFCU has
the option to provide Maike a itten notice of default, notifyig Maike that failure to cure

within 30 days will result inacceleration of the total amoudtie. BR. 23. Accordingly, by
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adjourning the confirmation hearing to permit paytr@nMaike’s attorney fees in full, UFCU'’s
right to receipt of its monthly paymernwas modified under 8§ 1322(b)(2).
B.

Maike argues that, notwithstanding 8 13922), the plan is confirmable under §
1322(b)(5). That section allows a plan tadyide for the curing of any default within a
reasonable time and maintenance of paymenike e case is pending on any unsecured claim
or secured claim on which the last paymentlug after the date on which the final payment
under the plan is due...ltl. Maike argues that § 1322(b)(H)oavs for cure of post-petition
default as well as prepetition default, and it plan cures his post-petition default to UFCU
over a reasonable ped of time.

In their amicus brief filed in support dflaike, the Standing Trustees note that most
Chapter 13 plans involve some form of automabet-petition default. The Standing Trustees
emphasize 8§ 1326(a)(1), which provides that “[egsl the court orders otherwise, the debtor
shall commence making payments not later than $6 dtier the date of the filing of the plan or
order for relief, whichever is earlier ....")flhe Standing Trustees then note that under §
1326(a)(2) such payments by the debtor “shalldtained by the trustee until confirmation or
denial of confirmation.” They argue, theredorthat under the plain language of the act 8
1322(b)(5) must apply tpost-petition default.

As noted by UFCU, however, here the tppstition default wasreated by the plan’s
requirement that all of Maike’post-petition income be allotted to attorney fees. When that
could not be accomplished due to insufficient funds, the court ordered the hearing adjourned so
that the plan could acquire enoufyimds to fully pay Maike’s attoey. While it is true that §

1322(b)(5) may allow cure of post-petition ddfaaver a reasonable periofi time, the language
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of that section does not contera@ or authorize a post-petitionfaelt created by the plan itself
in order to accumulate cash for a preferred coeditthe debtor’s attorney. As explained by the
Eastern District of Missouri Bankiptcy Court, “[tlhe opportunity toure a default is a shield by
which a debtor can heal a deliru debt. It is not a sword wiidhe debtor can use to further
delay payment while the attorney collects a fel’re Townsend186 B.R. 248, 249 (Bankr.
E.D. Mo. 1994).

In re Taddeo,685 F.2d 24 (2nd Cir. 1982), citebdy the Standing Trustees, is
distinguishable from the present case. Thefter the Taddeos defaulted on their mortgage to
Elfriede Di Pierro, Di Pierro accelerated thertgage, declared its balance due immediately, and
initiated foreclosure proceedingsld. at 25. In response, thEaddeos sought Chapter 13
Bankruptcy protection. Di Pierrobjected to the Tadeos’ plao cure their default under §
1322(b)(5) and moved for reliéfom the automatic stap order to foreclosdd. The bankruptcy
court held that the Taddeeos abalre their default and reingaheir mortgage, and the Second
Circuit affirmed, holding that Congress intendixd allow mortgagors tale-accelerate their
mortgage and reinstate itdginal payment scheduldd. at 26.

In Taddeathe debtors themselves were respondiniehe post-petition default. Here the
plan creates and then extends the delgajyments to the horaead mortgagee.

Hoggle and Mendozaare also distinguishable. IHoggle the debtors from three
consolidated bankruptcyases failed to make post-confiroa payments to their homestead
mortgagee as required under their Chapter Eh9l In response, stead of granting the
homestead mortgagee’s motion felief from the automatic stay, the bankruptcy court modified
the debtors’ respective Chapter 13 plansctoe the post confination default under 8§

1322(b)(5).Hoggle 12 F.3d at 1009. As ifmaddeg the Hoggle debtors were responsible for
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their post-petition default. Neither the plan litsgor the bankruptcy cotiplayed any role in
creating the default or the resulting arrearatyestead, the bankruptcy caiacted to revise the
plan to cure the default under 8132%6) once the default occurred.

Similarly, in Mendozathe debtor sought Chapter 13 bankcy relief, and then lost her
job and was unable to make post-petition paymefte bankruptcy coudenied the homestead
mortgagee’s motion for relief from the staydaallowed the debtor to modify her Chapter 13
plan to extend the number of monthly paymentorder to cure the post-petition arrearage
resulting from her nonpayment under 81322(b)(5). AgaiMendozathe post-petition default
was caused by the debtor, not the mathe bankruptcy court.

Neither Appellee nor amicus have advaneey Congressional history suggesting that
Congress intended 8 1322 to allow the planitself to create a po$etition default in
payment to the homestead mortgagee, thergbyraventing the protectis expressly provided
to that creditor undeg 1322(a)(2). Appellee and amicakso do not explain where Congress
evidenced an intent for 8 1322(b)(5) to allovbankruptcy court to delay confirmation of the
plan — thereby delaying payments to the homesteatgagee in contravention of § 1322(b)(2) —
in order to accumulate funds pay the debtor’s attorney. Sudklays are not authorized under
88 1322(b)(2) and 1322(b)(5), and they conflicthvthe Act’'s emphasis on tight deadlines and
speedy resolution of Chapter 13 plans. Suchydedme also inconsistent with § 1324(b), which
provides that a Chapter 13 conii@tion hearing may be held “not earlier than 20 daysnand
later than 45 daysafter the date of the meeting of dteds under section 344) unless the court
determines that it would be in the best in$éseof the creditors anthe estate to hold such

hearing at aearlier date...” Id. (emphasis added).
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While post-confirmation default in Chapter &&ses resulting from the timing provisions
of the code or from defaults in payments thg debtor may often be inevitable, and curable
under 8§ 1322(b)(5), it does not follow that § 1322(b)(5) allows a Chapteat3gintentionally
modify the homestead mortgageeight to receive payment each month in contravention of 8
1322(b)(2). Section 1322(5) exists as a mechanism to culefaults and maintain payments
while a bankruptcy case is pendingt does not exist to allow thegpl itself to create defaults at
the expense of the homestead mortgagee inr dod@rioritize payment to debtor’'s counsel,
exclusively.

C.

Maike next argues that 8 132X®) and (b)(5) must give walp the priority the code
affords to his attorney under 88 1326(b)(1), 507(§ag@3(b)(2), and 330(a)(4) B). As explained
by the Western District of Mieggan Bankruptcy Court, howevetunlike secton 1322(b)(2),
section 1326(b)(1) is not sabsolute. Instead, administrative expenses may befipsticbr
concurrently In other words, nothing in section 1326(B)(équires that attoays’ fees be paid
first.” In re HammonWL 4462179, at *3 (Bankr. W.D. Micluly 21, 2015) (citations omitted).
See also In re Laniganl01 B.R. 530, 532-33 (Bankr. N.D.IL986) (holding that section
1326(b)(1) does not require payment in full of atéysi fees before payment to other creditors;
rather, attorneys should share in risk of plan failure)e Colling 2007 WL 2116416, at *12
(Bankr. E.D. Tenn. July 19, 2007) (plan propostogdefer payment to residential mortgage
holder until all attorneys’ fees paid violated section 1BR2) and findingthat section
1326(b)(1) does not require payment of adstmative expenses ahead of other claims).

Maike advancesn re Harris, 304 B.R. 751 (Bankr. E.D. Mich. 2004) for the proposition

that payments to the homestaadrtgagee give way to paymemdsthe debtor’s attorneys under
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8§ 1326(b)(1) unless the debtor's counsel agreo delay the receipt of payme#htarris is
materially distinguishable from the present case. Harris the secured creditors were not
homestead mortgagees entitled to the speciaégions of § 1322(b)(2). Instead, they held a
secured interest in the debtonghicle, and thus were secured creditors whose rights were
subject to modification under § 1322(b)(2). The holdinglamris that attorney’s fees should be
paid first under the confirmed @pter 13 plan is not applicabie the present case, where the
objecting creditor has specpalotections under the plaianguage of the Code.

As explained inTownsend“[pJayment of attorney feesannot usurp the obligation to
provide equal monthly payments beginning witie first disbursement under the plaid’ at
249. Because 8§ 1326(b)(1) requires only that theodsbattorney be paid concurrently with
other creditors, the debtor’s attorney may notphél in full at the expense of the homestead
mortgagee. Here, there were sufficient funddltmethe debtor’s attorneto receive installment
payments concurrently with the indtaént payments being paid to UFCU.

D.

Finally, Maike argues that the plan shouldupbeld because it is in line with the Eastern
District of Michigan model ade. Maike and amicus stresise importance of providing
continuity to bankruptcyractitioners and trustees. Thegakemphasize the important role that
full payment to debtors’ attorneys plays emsuring that debtors have access to competent
counsel in bankruptcy proceedings, and argue that delaying payment to debtors’ attorneys may
discourage the pursuit Chapter 13 relief.

While Maike and amicus are correct that papinto debtors’ attorneys at the outset of
the plan encourages competent representatienlanguage Congress chose for the bankruptcy

code does not codify such a policy. Appelléase not pointed to gnlanguage in the code,
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legislative history, or binding courulings that evidence a Congstonal intent that debtor’s
attorneys be paid in full at the outset, evethatexpense of the homestead mortgagee. While
Congress choose language that provided some postedo the debtor'sittorney fees in the

form of administrative prioritysuch protections do not overrid®ngress’s codified policy of
protecting the rights of the homestead mortgagee. Similarly, while bankruptcy practitioners and
trustees should have the bahef model plans and standardizpthctices, plans and practices
must conform to the Bankruptcy code. Comcéor debtor’'s attorneys cannot override the
express language of 8 13BQR) and 8§ 1322(b)(5).

While this opinion may be disruptive to tEastern District of Michigan model Chapter
13 plan, it is limited in its consequence. Firssues addressed in this opinion only arise where
there is a homestead mortgageeanr®l 1322(b)(2). More importty, issues addressed in this
opinion are limited to the circumstances wheeelan has insufficient funds on hand to pay the
debtor’s attorney in full and to make an initial payment to the homestead mortgagee. Finally,
this is but a court of first impressionith no Circuit authdty to address.

V.

When faced with the debtor’s proposed plan to pay his attorney in full before paying the
homestead mortgagee, the bankeyptourt had three options. r&i, the bankruptcy court could
have approved the plan at the initial Juw@nfirmation hearing. Tk option would have
impermissibly violated the homestead mortgageights under § 1328)(2) and §1322(b)(5),
since UFCU could not have received any paymeduatsg the initial monthsf the plan when all
funds would have been directed to Maike'matey. The second optipwhich the bankruptcy
court chose, was to adjourn the confirmation hearing until the trustee had received enough funds

to pay the debtor’s attorney in full and disbuaseonthly payment to the homestead mortgagee.
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In doing so, the bankruptcy court created a $3,019dE8-petition default at the expense of the
homestead mortgagee — a protected creditdeuB 1322(b)(2) — in order to accumulate funds
for a different creditor. The plagreated arrearage was also at the expense of the debtor himself,
who accumulated further interest lois unpaid mortgage principal.

The bankruptcy court’s third option was to deny confirmation of the plan. Because the
third option was the only permissible option under the bankruptcy code, the decision of the
bankruptcy court IREVERSED and the case IREMANDED for proceedings consistent with
this opinion.

s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

Dated: April 7, 2016

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetrein by electronic means or firs
class U.S. mail on April 7, 2016.

s/Michael A. Sian
MICHAEL A. SIAN, CaseManager

-17 -



