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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
ANTHONY A. GAZVODA,
Plaintiff, CaseNo. 15-cv-14099

V. Honorabl@homasL. Ludington
SECRETARY OF HOMELAND SECURITY, and
COMMISSIONER OF UNITED STATES
CUSTOMS AND BORDER PROTECTION,

Defendants.

/

ORDER DENYING MOTION FOR TEMPORARY RESTRAINING ORDER,
DIRECTING SERVICE, SCHEDULING PRELIMINARY INJUNCTION HEARING,
DIRECTING APPEARANCE, AND DIRECTING FILING

Plaintiff Anthony A. Gazvodéled a verified complaint agnst Defendants Jeh Johnson,
Secretary of the Department of Homeland Séguand R. Gil Kerlikowske, Commissioner of
U.S. Customs and Border Protection, on November 22, ZHdéP|.’'s Compl., ECF No. 1. He
has sued both the Secretary and the Commissiorleeiinofficial capacities. He alleges that the
Defendants have not accommodakesi disability in accordanceith the Rehabilitation Act of
1973,see29 U.S.C. § 794(a).

Gazvoda has moved for injunctive reliafjainst Defendants. Gazvoda has titled his
motion “Plaintiff Anthony A. Gazvoda’'s Ex Ra Motion for Tempaary Restraining Order
and/or Motion for Preliminary InjunctionSeePl.’s Mot., ECF No. 2. Because the motion was
filed ex parte, however, and Gazvoda desire® ibe heard ex parte, only the request for a

temporary restraining order may be considef®eeFed. R. Civ. P. 6]limiting any ex parte

relief available to a teporary restraining order).
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l.

Plaintiff Anthony Gazvoda is a veteran tife Afghanistan War ral is currently on
medical leave from his job as a United Statest@us and Border Patrol Officer. Defendants are
the lead Government officials in charge oé thepartment of Homeland Security (“DHS”) and
the United States Customs and Border Praiactigency (“CBP”). The CBP is a subdivision of
DHS and is “charged with securing the bordefrshe United States.” Pl.’s Compl. § 10, ECF
No. 1.

A.

Gazvoda was deployed to Afghanistan inuky 2009. He served in combat there from
January to November 2009. While in combat vaala was engaged in merous firefights and
was tasked, along with his teamtwclearing a number of imprased explosive devices. During
his time in combat, Gazvoda withessed a neimbf gruesome and unsettling injuries to
individuals with whormhe served closely.

Upon return from combat, Gazvoda immneddly experienced difficulty sleeping. He
sought help and, by May 2010, was free of his slegpes. “Gazvoda began employment with
Defendant CBP on or about September 11, 20104t1€§.15. Gazvoda traed for approximately
five months in New Mexico ahe conclusion of whit, in February 2011, heas stationed at a
CBP post in Laredo, Texas.

B.

After two months of being stationed limredo, Gazvoda “begagxperiencing insomnia,

anxiety, depression, and panic attacKsl” at § 17. He sought help and benefits from the

Veterans Affairs (“VA”) in Laredo, but to no avail. His symptoms gradually increased and he



was forced to leave Laredo and take unpaid admatiige leave. He souglaissistance at the VA
hospital in Grayling, Michigan.

During the time after Gazvoda went on unpagtministrative leave, CBP classified him
as Absent Without Leave (AWOL). Gazvoda coteddghis classification since his leave was due
to ongoing mental health issues. CBP thestroactively transitioed Gazvoda to paid
administrative leave status. He has been on gdindinistrative leave stat (retroactively for a
period) sincedaving Laredo.

C.

Upon coming to Michigan and seekinglfheaat the GraylingVA hospital, Gazvoda
consulted with a number of mental health pssionals. Eventually, heas diagnosed with
posttraumatic stress disorder (“PTSD”). Thedmal professionals that analyzed Gazvoda
concluded that the environment of Laredo wassiauolar to the environent of Afghanistan, the
trigger-point for Gazvoda’'s PTSD. Specificallyetipresence of dark-skinned individuals that
spoke a foreign language aroused painful andleasant memories from when Gazvoda was
deployed. The doctors also recommended agpiasing Gazvoda in a deely populated city.
None of the doctors opined on any dissimilaritietween individuals oHispanic or Latino
ethnicity and individuals of Ab, Middle-Eastern, or South Asi@thnicity. Nor did the doctors
opine on Gazvoda’'s apparent ability to underdtthe Spanish language and whether he could
understand any of the indigenolamguages spoken in Afghanistatong the Pakistan border,
where he was deployed. Nevertheless, all efdbctors Gazvoda sought out concluded that he
should not, at a minimum, be stationed in Laréd@ is to see any improvement in his condition

and be able to function as a@er Patrol Officer. All of te doctors supported a compassionate



transfer to a northern environment where indlidls are of fairer complexion and are more
comfortable conversing in American English.

Gazvoda initially received his diagnosisRfSD in 2012, but one of his examiners noted
that his condition was chronic @rsevere and likely to persigto the foreseeable futur8ee
Report of John Haskin, Pl.'s Compl., Ex. BCF No. 1-5. Accordingly, Gazvoda has been
evaluated as recently as May 19, 204y a Board Certified Psychiatrist that does not
recommend that he return to Lare@eeMay 19, 2015 Lettefrom Dr. Kirk Swabash, Pl.’s
Compl., Ex. B, ECF No. 1-3. Theonclusions and opinions ofe¢hmedical professionals that
evaluated Gazvoda were communicated to Defendastgoport of his requestr a transfer to a
northern border station. Gazvoda sfieally requested that he be transferred to a station in Sault
Ste. Marie, Michigan. The only reason for this request that Gazvoda provides is that it is near his
treating mental health care providers in Giray But Gazvoda does noffer any explanation
for why he sought out doctors in Ghayg, Michigan, in tke first instance.

D.

Despite communicating the opinions ofs hevaluating doctorso Defendants, CBP
directed Gazvoda to attend an Independent déeédivaluation (“IME”). Gazvoda believes that
the psychiatrist who conducted the IME has lititeno experience with PTSD or working with
veterans. As a result, Gazvoda fetcomfortable throughout the evaluation.

Gazvoda has attempted to obtain the repoth@fiME, but has beemnable to do so. He
does not explain the steps he telgen to obtain the report, hovwery merely that CBP has been

uncooperative.

1 There is also a letter presented by Plaintiff bestrs a facsimile timestamp from May 26, 2015. But since

the letter itself is undated, it is not possible to concludetiér the opinions predate or postdate the opinions in the
letter dated May 19, 2015.
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On November 16, 2015, Gazvoda receivelgtier from CBP informing him that his
accommodation request had been derseg@November 16, 2015 CBP tter, Ex. F, ECF No. 1-
7. Furthermore, the IME concluded that Gazvedes not disabled and was capable of working
at the Laredo border station withadcommodation. Gazvoda was directed

.. . to report directly to Jerry Doyal, paty Patrol Agent in Cérge of the Laredo

North Station on Monday, November 23, 2015 at 8:00 a.m. at the Laredo North

Station in Laredo, Texas, where you wrthnsition into the full range and scope
of a Border Patrol Agent over a period egpected to last more than four weeks.

Id. Gazvoda was further cautioned that “failurgdport to the Laredo NdrtStation as directed
above may result in your placement on Absent Without Leave (AWOL). Please be advised that
being AWOL and/or your failure to report totgiumay result in discijpnary action up to and
including removal fronfFederal employmentid.

After receiving this notice, Gazvoda’'s 8D symptoms began anew, despite having
“largely been under control as a result of ngation and treatment.” Pl.’s Compl. § 28, ECF No.
1. His symptoms became increasingly severed@thnt that he “sought emergency treatment at
Mid-Michigan Medical Centerin Midland, Michigan on November 20, 2015. Id. at { 29-30.
The physician that treated Gazvoda signed a waldase form ordering that Gazvoda could not
travel or undergo strenuous activity until hesvedeared by a physician. See Work Release Form,
Ex. G, ECF No. 1-8. Gazvoda provided thignfioto CBP and was informed that it was
insufficient. CBP told him that he would stileed to report to Laredo by 8:00 a.m. on November
23, 2015 or he would be listed as AWOL. PCempl. § 32, ECF No. 1. Gazvoda alleges that
“[t]his situation has caused Plaintiff severe emadil distress, anxiety, and chest pain, and he is
not mentally, emotionally, or physically mable of relocating td_aredo, TX by Monday

November 23, 20151d. at  33. Gazvoda does not represedit tie did indeed report to Laredo



on Monday November 23, 2015. He filed his reqdesta temporary restiang order at 7:30
p.m. on Sunday November 22, 2015.
.

Federal Rule of Civil Procedure 65 prowsdthat a “court mayssue a [TRO] without
written or oral notice to thedaerse party or its attorney” tivo requirements are satisfied: (1)
“specific facts in an affidavit or a verified cotapt clearly show thatnmediate and irreparable
injury, loss, or damage will result to the movant before the adverse party can be heard in
opposition”; and (2) “the movant’s attorney cersfim writing any efforts made to give notice
and the reasons why it should not bguieed.” Fed. R. Civ. P. 65(b)(1).

Four factors govern whetheretiCourt will issue a TRO (theame four factors governing
whether to issue a preliminarinjunction): (1) whether theplaintiff has demonstrated a
substantial likelihood of success on the merits; (2thver there is a threat of irreparable harm to
the plaintiff; (3) whether isance of the injunction would ha others; and (4) whether the
public interest is served by granting injunctive reliefamilton’s Bogarts, Inc. v. Michigarb01
F.3d 644, 649 (6th Cir. 2007) (citation omittes@e also Ne. Ohio Coal. for Homeless and Serv.
Emps. Intern. Union, Local 1199 v. Blackwelb7 F.3d 999, 1009 (6th Cir. 2006). “These
factors are not prerequisites, bate factors that are to be ldmaced against each other.”
Overstreet v. Lexington-Fayette Urban Cnty. Go3Q5 F.3d 566, 573 (6th Cir. 2002) (citations
omitted).

1.

Although each of the factomseed not be conclusivelydind to favor the issuance or

denial of injunctive relief, each will be agakd in turn. Gazvoda gues that all four TRO

factors support the issuanceeshergency injunctive relief.



A.

First, Gazvoda contends that wél likely succeed on the merit¢damilton’s Bogarts,
Inc., 501 F.3d at 649 (describing the first inquiry “agether the plaintiff has established a
substantial likelihood or probabilityf success on the merits”). He argues that Defendants refusal
to accommodate his psychologichsability violates SectioB01 of the Rehabilitation AcGee
29 U.S.C. § 794(a). Claims brought under the Réditetiion Act’'s anti-digbility discrimination
provisions are analyzed under the standaagplied to discrimination claims under the
Americans with Disabilities AcSee29 U.S.C. § 791(f).

Gazvoda’s claim alleges that Defendant$ bt reasonably acconudate his disability.
This is a claim involving directvidence of discriminatiorKleiber v. Honda of Am. Mfg., Inc.
485 F.3d 862, 868 (6th Cir. 2007). The following feamork applies to claims involving direct
evidence:

(1) The plaintiff bears the burden of estallg that he or she is disabled. (2) The

plaintiff bears the burden of tedblishing that he or she is “otherwise qualified” for

the position despite his or her digdy: (a) without accommodation from the

employer; (b) with an alleged “essentigb requirement eliminated; or (c) with a

proposed reasonable accommodation. (3) din@loyer will bear the burden of

proving that a challengegbb criterion is essential, and therefore a business

necessity, or that a proposed accommaodatiill impose an undue hardship upon
the employer.

Id. at 869 (quotinddedrick v. Western Reserve Care S$55 F.3d 444, 452 (6th Cir. 2004)).
1
Gazvoda claims that he is disableddadined by the ADA and the Rehabilitation act
“because he suffers from ‘a physical or mentgyaimment that substantially limits one or more
major life activities.””SeePl.’s Mot. TRO 18, ECF No. j(ioting 42 U.S.C. § 12101(1)(A)). He
also claims that “he suffers from ‘a physicalneental impairment that constitutes or results in a

substantial impediment to employmentd. (quoting 29 U.S.C. § 705(9)(A)). In support of this
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claim Gazvoda includes the reports of numermensed medical professionals that reach the
conclusion that, for various reasons, Gazvoda capresently return to work in Laredo, Texas

as a Border Patrol Officer. The primary piece of evidence supporting Gazvoda’s claim of
disability is a twelve-page report for Dr. John Haskin, who has a Ph.D. in Psycheémid at

Ex. D. Dr. Haskin concluded that Gazvodasidfering from chronic and severe posttraumatic
stress disorder (“PTSD”) that severely inmpahis “psychological, social, and occupational
mental health (ordlness) functioning.ld. at Ex. D 10-11, ECF No. 2-5. Dr. Haskin’s report was
issued on March 8, 2012.

But Gazvoda also provides more recent evalna that attest to his disability being
continuing and limiting his ability to work as a Bler Patrol Officer in Laredo. This evidence
includes two letters from Dr. Kirk Sabash, a Board Certified Psychiatfi@oth letters explain
that Gazvoda continues to suffer from the sym@@f PTSD and thahbse symptoms would be
exacerbated by the working conditions present in Largde.id at Exs. A & B. Dr. Swabash
maintains in his letters that Bapports a hardship trsfer to the north, away from an assignment
to Laredo or any other Customs post along the Mexico bddier.

Reports from certified medical doctors other equally credentialed experts are not
necessarily dispositive of digtity, particularly where reportsupport different conclusions
concerning disability. But where reports support a single conclusieyymay establish at least a
triable issue of fact as to disabilitgee Talley v. Family Dollar Stores of Ohio, |M842 F.3d
1099, 1107 (6th Cir. 2008). For the purposesGaizvoda’s current motion for temporary
injunctive relief it will be assumed that he sufficiently establishes that he is disabled.

2.

2 One letter is dated May 19, 20Bee idat Ex. B. The other letter is undated but includes a facsimile stamp

of May 29, 2015See idat Ex. A.
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Upon proving disability, Gazvoda bears asdiional burden. Under the “failure to
accommodate” framework, Gazvoda must demonstrate“tie . . . is ‘otherwise qualified’ for
the position despite his . . . disability .. with a proposed reasonable accommodatikiteiber,

485 F.3d at 869. This element regsi two showings: that Gazvodaqualified for the position
he seeks and that the accommodation he seeleasonable. Gazvodagaes that he readily
meets this burden because his doctors have attesthd fact that he can perform his duties as
long as he is not statiod@long the Mexico bordegeePl.’s Mot. TRO 18-19, ECF No. 2.

Further, he claims his accommodation is reasonable because all he asks is for a post
assignment along any non-Mexico border. ¥®aa explains the easonableness of his
accommodation thusly:

Defendant DHS is a major federal aggnDefendant CBP is a division of

Defendant DHS, charged with securitfte nation’s borders. Defendant CBP

stations border patrol agents from caastoast, and border-tmorder. Plaintiff's

request, is reasonable considering the madsiidget, size, and responsibilities of

Defendant DHS. Defendant CBP cuitgnemploys more than 20,000 border

patrol agents. The relocation of one agent, who is a veteran whose battle with

PTSD is significantly exacerbated by his stationing in Laredo, TX, is unlikely to

have any impact on either of Defendainbperations, letlone unduly burden

them. Furthermore, the medical evidence satgythat if Plaintiff is fully able to

do the work of a border patrol agehe must have the accommodation he has
requested.

Id. at 19 (internal citations omitted). In supporthi$ claim that Defendants’ sheer size means
placing him in another location ot an undue burden, Gazvoda cit¢§. Airways, Inc. v.
Barnett 535 U.S. 391 (2002). But that case is unhelipfneant to support that proposition. In
U.S. Airwaysthe Supreme Court held that a seityorsystem does not per se render an
accommodation that would violate that systamreasonable. The case does not hold that the
sheer size of an organization makes any proptraedfer reasonable. To the Court’s knowledge,

no case so holds.



In fact, certain proofs are necessary fromplantiff alleging a failure to accommodate
and those proofs go beyond mere reliance on ganation’s size. Iriact, the ADA defines
“reasonable accommodation” as “job restructgyi part-time or modiéd work schedules,
reassignment to a vacant position, acquisitamm modification of equipment or devices,
appropriate adjustment or modifications ofaexnations, training materials or policies, the
provision of qualified readers or interpretersd ather similar accommodations for individuals
with disabilities.” 42 U.S.C. §2111(9). Thus, before Gazvoda cstake a claim to a position
other than the one to which he has beesigasd and declare such a move a reasonable
accommodation, he must demonstrate that tihera vacant, accommodating position. This
showing is particularly importardtecause “there is no requiremdémat an employer . . . create a
new position in order to retura disabled employee to workHenschel v. Clare Cty. Rd.
Comm’n 737 F.3d 1017, 1025 (6th Cir. 2013). Gazvoffars no evidence that a position he
seeks is actually open. Nor does he explaw Hee size of the Customs and Border Patrol—
roughly 20,000 border patrol agents—means conasi without more, that a position is open
for him to fill.

Gazvoda attempts to sidestep theseceoms by noting that he “does not, at this
preliminary state, ask the Court to orderf@wants to grant the requested accommodation.”
Pl’s Mot. TRO 19, ECF No. 2. Buhere is a reason that the tegiplied to requests for the
extraordinary relief of an ex parte prelimny restraining order guires a showing of a
likelihood of success on the merits. Disturbing skegus quo for anything short of a substantial
showing of success on the merits would neetjieasd without notice, impinge upon the legal

rights of another in order to nmhain a status quo # a plaintiff may nothave any right to
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maintain. That is, a plaintiff hadtle right to temporary relief if its doubtful that he has right to
identical permanent relief. Gazvoda must dematstmore to secure the injunction he seeks.
3.

Lastly, if Gazvoda could meet his bundef demonstration under the ADA’s direct-
evidence framework, Defendants would “beae thurden of proving #t a challenged job
criterion is essential, and therefore a bussneecessity, or that a proposed accommodation will
impose an undue hardship upon the emplogkgiber, 485 F.3d at 869. Analysis of this prong
under the likelihood of success ore timerits prong of the TRO test is problematic for a number
of reasons. First, the proceedingisparte, so the Court is inetiparticularly dificult position of
speculating as to the evidence Defendants npgksess in support of thimirden. By reason,
then, the two tests—that for tw@ning ex parte preliminary junctive relief and that for
sustaining a failure-to-accommodate claim—aréd bedfellows. This is not to say that
preliminary injunctive relief in cases of employmeliscrimination is alwgs, even if often, in
appropriate See, e.g.Callicotte v. Carlucci 698 F. Supp. 944, 950 (D.D.C. 1988) (awarding
preliminary injunctive relief and directing raitatement in Rehabilitation Act discrimination
case); McElrath v. Kemp 714 F. Supp. 23, 29 (D.D.C. 1989)aifse). Doing so ex parte,
however, does not seem appropriate considethe requirement that the Court weigh the
respective parties’ positions when coming to conclusions on the relative merits of a plaintiff's
case. Indeed, Gazvoda does matvide any authorityand the Court was uhke to uncover any,
where a plaintiff was provided ax parteTRO based on a failure-to-accommodate claim.

Additionally, for reasons stated more fully below, Gazvoda’s claim is not of the type
where the extraordinary relief of a temporary restraining order is necessary to preserve his legal

rights in advance of a hearing on the meridéhile some expedited consideration may be
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necessary, and preliminary injurve relief may be forthcomingex parte temporary injunctive
relief is not warranted at this time.
B.

The second factor to considehen analyzing a request fartemporary restraining order
is “whether there is a threat of irreparable harm to the plaintiffHmilton’s Bogarts, Ing.
501 F.3d at 649. As Gazvoda acknowledges, harmréparable if it isnot fully compensable
by monetary damagesOverstreet v. Lexington-Fayette Urban Cty. Gpo@®5 F.3d 566, 578
(6th Cir. 2002). That cannot be said to the case here. While Gazvoda’'s circumstance is
lamentable, it is not without recourse through Bwh that equity must be done. Gazvoda fears
being ordered to report to Laredo where he will suffer irreparable mental and physical injury.
And it is reasonable that such harm would result from Gazvoda reporting. But the evidence does
not support that he has or will soon report to Laredo.

Gazvoda included with his complaint and his motion for a TRO a work release form from
a doctor that stated “no traval strenuous activity uihtcleared by a physicia” Pl.’s Mot. TRO,
EX. G, ECF No. 2-8. This note was signed Mdavember 20, 2015. Gazvoda was ordered to
report to Laredo by 8:00 a.m. on NovemB&r 2015 by a letter dated November 16, 2015. The
letter notes that “failure toeport to the Laredo North Stati@s directed above may result in
your placement on Absent Without Leave (AWOR)ease be advised thHaging AWOL and/or
your failure to report to duty may result in dmary action up to andhcluding removal from
Federal employment.ld. at Ex. F, ECF No. 2-7. The letterrdenstrates that the most severe
penalty that Gazvoda will suffer from not refiog for duty would be termination. If, however,
Gazvoda believes that he has a valid failore¢commodate claim under the Rehabilitation Act,

termination would only compound the liability defendants. Thus, Defendants’ failure to
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accommodate and wrongful termination webube appropriately compensable by money
damages. Further, once Defendants receive notitki®suit it would bea perilous course of
action to terminate Gazvoda and potentiallyur an allegation of retaliation.

It bears repeating: it may lbat injunctive relief is warranted, and warranted soon, to
prevent the current situation between Gazveda Defendants from further escalating or
unwinding, whatever the case may be. But, &sent, the denial of ex parte emergency
injunctive relief would not inflicirreparable harm on Gazvoda.

C.

The third TRO factor is “whether issuanoé the injunction would harm others|[.]’
Hamilton’s Bogarts501 F.3d at 649. This factor, basedthe evidence provided by Gazvoda, is
neutral. Gazvoda alleges thah injunction allowing him tostay on leave will not harm
Defendants. He argues that lees been on leave for years defendants will not miss him for
the additional time this litigation takes.

Gazvoda’s argument makes a number of unsupgassumptions thaannot be fairly
credited in drawing a conclusi about whether Defendants wdbdde harmed by an injunction.
Gazvoda furnishes no evidence of Defendanwffisy needs. He alsdoes not explain why
Defendants chose to initiate his return to watkhis juncture and whether it was a capricious
decision intended to bring thercent conflict to a head or welther it was grounded in legitimate
personnel decisions. The security of the UWhittates’ borders requires a vigilance and
exactitude of administration not necessarily regpliof other Government agencies. The “what
are a few more months?” argument is insuffitiem overcome those needs and establish that
Defendants will not be harmed by an injunction. Taitor weighs in favor of neither party.

D.
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Lastly, the Court must consider “whethére public interest is served by granting
injunctive relief.” Hamilton’s Bogarts 501 F.3d at 649. This factéavors Gazvoda, but just so.
While “the public has a strong imest in the effective enforcemt of the Rehabilitation Act,”
Callicotte, 698 F. Supp. at 951, it also has a strong, ifegpially strong, interest in the security
and integrity of the United States’ borderdthdugh Gazvoda’'s argument that he is but one of
roughly 20,000 border patrol officers is unpersuasovdais claim of success on the merits, it
does mitigate the potential harm to the public’sredein the security and integrity of the United
States.

V.

Ultimately, the balance of the factors favors denying ex parte emergency injunctive
relief? Importantly, and as emphasized throughout, affiie main impediments to considering
Gazvoda’s request for a TRO is its ex parte naltire possible that eesponse from Defendants
reveals the necessity of injunctive relief. But reigehot warranted at lelaantil such time as a
response is furnished. In addition, although Gaz\sodaunsel makes a d¢#ication in support
of Plaintiff's motion as required by Federal IRwf Civil Procedures5(b)(1)(B), he omits a
crucial part of that certification. The rule requitkat “the movant’s attorney certif[y] in writing
any efforts made to give noti@nd the reasons why it should o required.” Fed. R. Civ. P.
65(b)(1)(B). Gazvoda'steorney certifies why it was necesgdo act immediately and seek a
TRO and that he informed Defendants he wdilkel for such relief ifthe parties could not
resolve the matter out of court. But the conmiland the TRO were naerved on Defendants,

as evidenced by Gazvoda titling his motion as one for “ex parte” relief. Thus, his attorney was

3 Gazvoda’s motion will be denied to the extentdfuests emergency injunctive relief. The portion of his

motion that requests preliminary injunctive relief will remain pending.

-14 -



required to certify in writing why Defendants slebnot have been given notice of the complaint
and request for a TRO.

“[T]he Rule 65(b) restrictionsn the availability of ex pagttemporary restraining orders
reflect the fact that our entire jurisprudence runs counter to the notion of court action taken
before reasonable notice and an opportunitypeéoheard has been granted both sides of a
dispute.”First Tech. Safety Sys., Inc. v. Depjrit F.3d 641, 650 (6th Cir. 1993) (quotiRged
v. Cleveland Bd. of Edu&81 F.2d 570, 573 (6th Cir. 1978)) (internal quotation marks omitted).
Normally, a district court is “justified in proceiad ex parte is where notice to the adverse party
is impossible, as in the cases where the adverse party is unknown or is unable to bé-iistind.”
Tech. Safety Sysll F.3d at 650. A court may alsoopeed ex parte in another “limited
circumstance . . . where notice to the defendantld render fruitless funer prosecution of the
action.”ld. Nothing is readily available from the cent record that would justify proceeding ex
parte. Gazvoda does not argue that Defendantstha\ability to compethim to report to Laredo
or that they have the ability to wreak irreglale harm upon him the mment they find out he
filed this action. In fact, his counsel informailtformed Defendants of Gazvoda’s intent to seek
such relief, making his decision to seek the relief ex parte all the more puzzling.

A hearing on Gazvoda’s motion for a pralary injunction will be scheduled within
fourteen days. In that time,a3voda will be directed to se& upon Defendants a copy of his
complaint, his motion for inpctive relief, and acopy of this order. Should Gazvoda’s
circumstances substantially and materially geaim the intervening period, he may renew his
request for emergency injunctive relief. Absertltsa change, his request is properly renewed at

the preliminary injunction hearing.
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Accordingly, it is ORDERED that Plaintiff Anthony A.Gazvoda’'s Motion for a
Temporary Restraining OrderENIED in part.

It is further ORDERED that Plaintiff Anthony A. Gazvoda BIRECTED to serve the
complaint, ECF No. 1, his motion for a tempgraestraining order, ECF No. 2, and a copy of
this Order on Defendants on or before NovemB0, 2015 and file a pof of service on the
docket.

It is furtherORDERED that a hearing on Plaintiff Ahony A. Gazvoda’s Motion for a
Preliminary Injunction, ECF No. 2, BCHEDULED for December 8, 2015 at 3:00 p.m.

It is further ORDERED that the parties ar®IRECTED to appear for the motion
hearing.

It is further ORDERED that Defendants ar® RECTED to file any response to
Plaintiffs motion for a preliminary injurton that they wish to be considered or before

December 4, 2015.

Dated: November 24, 2015 s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on November 24, 2015.

s/MichaelA. Sian
MICHAEL A. SIAN, CaseManager
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