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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

SHARYL MARDEN,
CasdéNo. 15-cv-14504
Plaintiff, Honorabl&homasl.. Ludington
V.

COUNTY OF MIDLAND, et al.,

Defendants.
/

ORDER GRANTING DEFENDANTS’ MO TIONS FOR SUMMARY JUDGMENT
AND DENYING AS MOOT DEFENDANTS’ MOTION CHALLENGING EXPERT AND
MOTION TO STRIKE NEWLY ADDED EXPERTS

This case arises out of the tragic death of Jack Brian Marden while in the custody of
Defendant Midland County on February 13, 2015. On December 31, 2015, Jack Marden’s wife,
Plaintiff Sharyl Marden, filed her compldiragainst Midland Coupt and Captain Richard
Harnois (the “County Defendanjs’and Midland County jail eployees Lieutenant Jeffrey
Derocher, Deputy Brian Keidel, Deputy Richadgeich, Deputy Joshua Michael Saylor, and
Deputy Bryan Kryzanowicz (togethéghe “Officer Defendants”). See Compl., ECF No. 1.
Plaintiff asserts that Jack Marden’s death resutteah the individual Defendants’ violations of
the Fourth, Eighth, and Fourteenth Amendments pursuant to 42 U.S.C. § 1983, and that
Defendant Midland County is liabfer those actions pursuantonell v. Department of Social
Services of New Yorkd36 U.S. 658 (1978). She also assdhtat the actions of the Officer
Defendants constitute stdéav assault and battery.

On January 3, 2017 Defendants filed a motiorchallenge the revised opinion of their
own expert, Doctor Kanu Virani, M.DSeeECF No. 44. On January 19, 2017, the Midland

County Defendants and the Officer Defendafiled motions for summary judgmer8eeECF
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Nos. 49, 51. Finally, on February 10, 2017, Defetslanoved to strike Rintiff's newly added
expert witnessesSeeECF No. 63. For the reasons stateelow, Defendants’ motions for
summary judgment will be granted. Their noois to challenge Dr. Verani's revised opinion
testimony and to strike newly addexperts will be denied as moot.

l.

Plaintiff Sharyl Marden is a resident of Midland CoynMichigan. She is the duly
appointed personal representative of the esihteer husband, Decedent Jack Brian Marden.
Jack Marden, born on January 29, 1959, had no hisforiolence but had been diagnosed with
depression. He was 511" and weighed 205 pounds.

Defendant County of Midlants a governmental entity organized and existing under the
laws of the State of Michigan. Midland Coumsyresponsible for operating the Midland County
Sheriff's Department and the Midland County Jhll. At all relevant times Defendant Harnois
was employed by Midland County as Captaintfe Midland County Sheriff's Department and
Jail Administrator for the Midland County JaiDfficer Derocher was employed as a lieutenant,
and all other Officer Defendants were employedesuties. Plaintiff allegethat the individual
Defendants were acting in their individual capacities within the course and scope of their
employment at the time of the relevant events.

A.

On January 19, 2015, officers from the MidlaRolice Department were called to the
Marden’s residence for a domestic dispute. th scene, a police officer deployed a Tazer to
subdue Jack Marden, who was then transddsteambulance to MidMichigan Medical Center
for a psychiatric evaluation vhibut incident. In the call for hambulance, it was represented

that Marden had an injury to his arm inetiorm of a laceration and was the subject of



“overdose/poisoning.” Plaintiff alges that the incident took plaeéter Jack Marden overdosed
on Valium.

After being observed at MidMichigan Medidaénter overnight, Marden was discharged.
The discharging physician noted that Jack Mandaa suffering from major depression, but that
he denied feeling helpless or suicidal. At theetimlecedent was agreeable to continuing care and
counseling, and agreed to referral to out-patienices for therapy for himself and Plaintiff, his
wife. The discharging physician opined that Jtarden did not present an imminent danger to
himself or others.

Marden returned home following his discharge, where he remained until February 4,
2015. On that date, the Midland City Polibepartment acted on a felony arrest warrant
charging Jack Marden with assault and aggravassault as a result of the domestic incident
that took place on January 19, 2015. He was thken to the Midland County jail, where he
was held in the intake area of the pdla pretrial detaineetil February 11, 2015.

B.

The events preceding Defendants’ efforts ploysically control Plaintiff are largely
undisputed. After being observavith deteriorating mentdtealth, on February 11, 2015 at
around 11:19 AM, Jack Marden svaemoved from his cell for aimterview with Community
Mental Health supervisor, Ginhatty, and a representativef Community Mental Health,
Marissa Boulton® Seelatty Dep. 11-12, ECF No. 64-28. At the time of the interview Nurse

Latty did not know anything about Marden’s medical histddy. She testified that she was

! Plaintiff alleges that Jack Marden’s erratic behavior was the result of Valium withdrawal, and that the incident
could have been avoided if the jail had provided Marden with his normal Valium prescription. IHd®awgiff's

§ 1983 claim and assault and battery claims focus solely on Defendants’ alleged misuse of force in responding to
Jack Marden’s behavior on February 11, 2@&eCompl. pp. 12-16. Plaintiff etted not to add the jail healthcare
providers to the action, and contested Defendants’ attémfile a third-party complaint seeking contractual
indemnity from the medical providers. Therefore, anyoastiof the jail medical providers during the time between
Marden’s intake and the events that took place on February 11, 2015 are irrelevant bésedraming of
Plaintiff's complaint.SeeECF No. 33.
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unable to obtain a signed medical release oriafioymation from Marden due to his psychotic
state, and that he accused her of trying to kill him and claimed that he was prebreri8-20.
Ms. Boulton therefore left to advise Lieutemderocher that Marden was becoming agitated,
and requested that he teurned to his cell.

A video camera located in Jack Marden’d captured the events that followed. When
Lieutenant Derocher, Deputy Sayland Deputy Speich walked Jack Marden back to his cell,
Marden initially entered the Bebut then exited and salown on the ground. After a brief
discussion, the three officers attempted to gitigden back into the cell, at which time he
began physically resisting and fighting the odfis. The officers then lifted Marden up and
placed him in the cell. During this encounter, Mardook Lieutenant Derocher’s radio from his
belt and called for help. Marden was eventually subdued and placed in the cell.

As a result of this incident, Nurse Latbrganized an informal debrief with Captain
Harnois, Lieutenant Derochevls. Boulton, and Deputy SpeicBeeDerocher Dep. 36, ECF No.
64-29. Nurse Latty then began making arrangesndor Marden to be transported to the
MidMichigan Medical Centés Mental Health UnitSeeLatty Dep. 29-30. The jail employees
then formulated a plan to trgport Marden in a way that waliminimize the risk of incident.
Captain Harnois ultimately dered members of the Corrections Emergency Response Team
(“CERT”) to put on protective equipment design® protect law enforcement officers from
injuries and prevent officers from inflictingnnecessary injuries ap the individual being
subduedSeeDerocher Dep. 58. Lieutenant Derocher ad put on any protective gear himself.

Back in his cell Marden cdimued behaving erratically. Adr lying on his bed mat for
about nine minutes, Marden removed his jumpand urinated on it. Helso wiped urine and

feces on his naked body and soaked his blanketlat water. For the next half hour Marden



alternated between lying on msat and crouching behind a waist-high barrier that separated the
bathroom portion of his cell from the bed mat.

The following events were captured not only by the cell camera, but also by a hand-held
video and audio recorder operated by Captaimélar At approximately 12:02 p.m. the Officer
Defendants entered Jack Marden’s cell. Marden responded by throwing the urine-soaked blanket
and jumpsuit at the officers. The Officer Defenda including LieutenariDerocher, restrained
Marden against the wall ineéhbathroom portion of the celhd forced him to the ground under
the sink. As Marden continued to struggle, tleputies attempted to restrain his extremities,
with Derocher attempting tooatrol his head. During the strugglMarden grabbed Derocher’s
testicles. While this event is not caught odlea, Derocher can be heard yelling, “Oh you
fucking asshole! Fucking let go of my balls! Gddmn it! Let go of me. Let go of me!” In
response Derocher punched Marden in the heae@ ttmes until Marden leased his testicles
and Derocher was able to place his shin on top of Marden’s arm. Marden was repeatedly advised
to “stop resisting.” Oce Marden was confined, Nurse LaBasse, R.N., injected him with a
shot of Haldol.

As minutes passed, Marden continued dtvuggle and began breathing heavily.
Perceiving that the still-struggy Marden was attempting to spit on him, Lieutenant Derocher
requested that Deputy Saylor fette a spit hood to place ovetarden’s face. A spit hood is a
mesh polyester bag that is placed over a person’s I8seECF No. 49-22. Marden told
Derocher to take the spit hood off of him, toigéhDerocher responded, “we’re trying to let you
breath, brother, but you've got to relax mafau gotta stop fighting us. Alright?” Marden
repeatedly informed Derocher that he waaving trouble breathing, to which Derocher

repeatedly responded thdarden needed to relax.



About a minute after the spit hood was placedMarden’s face, Lieutenant Derocher
requested a nurse and reported that Mardes experiencing agonal breathing. He also
requested that someone quickdgll 911. After again advising Mden to relax, Lieutenant
Derocher ordered the Deputies to move Mardahfrom under the sink. He also advised the
deputies to keep Marden in a position whereelveas no weight on his chest. While Marden’s
breathing temporarily improved, Derocher exprdssencern to a nurse about Marden’s agonal
breathing. Derocher did not to remove the Bpidd due to Marden’s active resistance. Marden
again stated that leduld not breathe.

After Marden’s breathing again worsened, aseurdvised that placing Marden in a chair
would be beneficial. The officetherefore lifted a still-strugjgg Marden and placed him onto a
chair. As they were strapping Marden in, an officer noted that Marden’s hands were “coloring
out” and turning white. Marden ageasked that the spit hood ben@ved and requested water.

After sitting in the chair for about a minukdarden began to lose consciousness. Nurse
Sasse advised the officers remove the spit hoodrder to facilitate Marden’s breathing in
response to an inquiry from Captdilarnois. She agreed with @ain Harnois’s suggestion that
the spit hood could be contribadj to a sense of claustrophobiés the spit hood was removed —
just under ten minutes after thecident began — Marden lost consciousness. The officers
therefore removed him from eéhchair, placed him on the ground, and began performing CPR.
Marden was described as being in “full arrfesEmergency responderquickly arrived and
transported Marden to the MidMiacfan Medical Center by ambulance.

Upon arrival it was determined that Marderas in acute cardiac pulmonary arrest.
Marden died two days later, on February 13, 2013:20 p.m. Plaintiffalleges that the death

was proximately caused by “the needless, unnegessad violent assault on Jack Marden....”



Compl. Plaintiff Sharyl Marden, as persongiresentative of Decedes estate, responded by
filing the present action against Defendants on December 31, 2015.
I.

Defendants now move for summary judgmentcasach of Plaintiff's claims. A motion
for summary judgment should be granted if theotiant shows that there is no genuine dispute
as to any material fact and th@want is entitled to judgment asmatter of law.” Fed. R. Civ. P.
56(a). The moving party has timatial burden of identifying whre to look in the record for
evidence “which it believes demonstrate the abseof a genuine issue ohaterial fact.”
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The burdeen shifts tahe opposing party
who must set out specific facts shog “a genuine issue for trial.’/Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 250 (1986) (citation omittedhe opposing party nyanot rest on its
pleadings, nor “rely on thhope that the tnieof fact will disbelieve the movant’'s denial of a
disputed fact but must make an affirmative simgawith proper evidence in order to defeat the
motion.” Alexander v. CareSourcé76 F.3d 551, 558 (6th Cir. 2009) (internal quotations
omitted). The Court must view the evidence araldall reasonable inferences in favor of the
non-movant and determine “whethttye evidence presendgssufficient disagreement to require
submission to a [fact-finder] or whether it is@we-sided that one pantgust prevail as a matter
of law.” Anderson,477 U.S at 251-52. The Officer Defglants and the Midland County
Defendants have each filed a motion for summary judgment.

A.

In their motion for summary judgment, ethOfficer Defendants argue that qualified

immunity shields them from Plaintiff's § 1983 clainSeeMot. Summ. J. Il, ECF No. 51.

Section 1983 providds relevant part:



Every person who, under color of any gtat ordinance, regulation, custom, or

usage, of any State or Territory or the DBegtof Columbia, sulgcts, or causes to

be subjected, any citizen of the UuitéStates or other person within the

jurisdiction thereof to the deprivation @ny rights, privileges, or immunities

secured by the Constituticand laws, shall be liable to the party injured in an

action at law, suit in equity, ather proper proceeding for redress.

Id. To establish a claim under 8 1983plaintiff must establish bbtthat 1) [Jhewas deprived

of a right secured by ¢éhConstitution or laws othe United States and 2) the deprivation was
caused by a person acting undelor of state law.’/Redding v. St. Eward241 F.3d 530, 532
(6th Cir. 2001).

Government officials are immune froaivil liability under 8§ 1983 “when performing
discretionary duties, providedh&ir conduct does not violateeally establishe statutory or
constitutional rights of which aeasonable person would have knowrhitney v. City of
Milan, 677 F.3d 292, 296 (6th Cir. 2012) (citingrlow v. Fitzgerald 457 U.S. 800, 818 (1982).
In determining whether a government official @rg qualified immunity for a particular act,
courts must apply a two-prong tegl) “whether the facts, viewead the light most favorable to
the nonmoving party, show the officer's conduct violated a cotietial right;” and (2)
“whether the constitutional right was clearly d&ditghed by asking whether a reasonable official
would understand that what hedsing violates that right.”"Whitney 677 F.3d at 296 (citing
Saucier v. Katz533 U.S. 194, 201-02 (2001)).

Courts have discretion to agaé these steps in any ord8ee Pearson v. Callahab55
U.S. 223, 236 (2009). Bypassing the constitutionaktioe is particularlyappropriate where “it
is plain that a constitutionalgiit is not clearly established biar from obvious whether in fact
there is such a rightld. at 237. “A right is clearly estabhed if the contours of the right are

sufficiently clear so that a reasable officer would have undéssd, under the circumstances at

hand, that his behavior violated the rigtBdiley v. Kennedy349 F.3d 731, 741 (4th Cir. 2003)
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(internal quotation marks and alteration omitted). In other words, “existing precedent must have
placed the statutory or constitutional question ... beyond deliat¢eripy Nashville v. Haslam
769 F.3d 434, 443 (6th Cir. 2014) (quotiRtymhoff v. Rickard134 S.Ct. 2012, 2023 (2014)).
Courts should not define clearly established &va high level of generality, but must instead
look to the particular circumstances that the officer faed. Plumhoffl34 S.Ct at 2023.

i

Plaintiff first argues that the force emplalyen Jack Marden by the Officer Defendants
constitutes excessive force under the Fourth and Fourteenthdfreats of the United States
Constitution. Defendants contend that the force they employed was not in violation of any
clearly established constitutional right. A pretrial detainee alleging excessive force bears the
burden of showing that “théorce purposely or knowingly useajainst him was objectively
unreasonable Kingsley v. Hendricksqrl35 S. Ct. 2466, 2473 (2015). j@ttive reasonableness
“turns on the facts and circumstances of each particular ddseRelevant factors include the
officer's knowledge at the time dhe incident; the state’s legitimate interest in managing the
facility at which the individual is detained; “the relationship between the need for the use of
force and the amount of force used; the exterthefplaintiff's injury; any effort made by the
officer to temper or to limit thamount of force; the serity of the security problem at issue; the
threat reasonably perceived by the officer; ahether the plaintiff wa actively resisting.1d.

In addition to asserting violations of tlk®@urth and Fourteenth Amendments, Plaintiff
asserts in her complaint that the Officerf@wants’ conduct constited cruel and unusual
punishment under the Eighth Amendment. However, because Marden was a pretrial detainee and
not a convicted prisonethe Eighth Amendment is inappiole. “Eighth Amendment scrutiny is

appropriate only after the State has compligth ihe constitutional guarantees traditionally



associated with criminal prosecutions. ... Whérne State seeks to impose punishment without
such an adjudication, the pertinent constitutiopaarantee is the Due Process Clause of the
Fourteenth Amendmentlhgraham v. Wright430 U.S. 651, 671-72 n. 40, 97 (1973ge also
Kingsley,135 S.Ct. at 2475 (“pretrialetainees (unlikeonvicted prisonersgannot be punished
at all, much less ‘maliciously and sadistically.”) (citinggraham430 U.S. at n. 40, 97).
Plaintiff implicitly acknowledges this in her response brief, recognizingKireglsey supplies
the correct standard for determiningetiiner excessive foe was appliedSeePl. Resp. Summ J.
| p. 12., ECF No. 64. Summary judgment will #fere be entered as to Plaintiff’'s Eighth
Amendment claims.

a.

Excessive force claims are analyzed temporal segment by temporal se§®ent.
Claybrook v. Birchwell 274 F.3d 1098, 1104 (6th Cir. 2001).aintiff first asserts that
Lieutenant Derocher employed excessive forceiting Jack Marden in the head while pinning
him down with his kneeafter the initial takedowrSeeCompl. 12-13, 1 2(a) & (f). In support
of her argument that Marden’s right’s in thiggaed were clearly established, Plaintiff cites the
cases oPhelps v. Cory286 F.3d 295 (6th Cir. 2002)ennings v. Fuller659 Fed. App’x 867
(6th Cir. 2016), antNeague v. Cynka258 F.3d 504 (6th Cir. 2001).

The latter casd\eagueis largely irrelevant to this case. While the case holds that the
right to be free from excessive force is a clear$tablished right, thessue in that case was
whether the handcuffing @& student incident to a lawful arresiuld give riseto an excessive
force claim where the handcuffing did rresult in any physical injuryseeNeague 258 F.3d at
508. The Sixth Circuit held that such aiot was insufficient as a matter of lald. The case

therefore has little bearing dine contours of the rights &tsue in the present case.
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The facts oPhelpsare more relevant. In that case,adficer requested that a handcuffed
recent arrestee take off his shoes and socks for booking purfegeBhelps286 F.3d at 297.
While the arrestee attempted to comply his foot came close to an officer’s face, and the officer
grabbed the foot and pushed it awhl;. However, a different offier witnessed the exchange
and believed that the arrestee was attempting to kick the other officdde therefore tackled
the handcuffed arrestee, hit him in the face twice, and banged himte#ue floor at least three
times. Id. Importantly, there was no evidence tha #irestee posed a threat to anybody at the
time of the incident.ld. Agreeing with the District Qurt that the Fourth Amendment’'s
reasonableness standard applied, the Sixth Circuit found that the &r€stestitutional rights
had been violated because “theras simply no governmental inteten continuing to beat [the
plaintiff] after he had been neutralized, nowtd a reasonable officérave thought there was.”
Id. at 301. Determining that the use of gratug force against a helpless and incapacitated
suspect during an arrest was cg@stablished as unconstitutiontlle Sixth Circui agreed with
the district court that the caseepented a triable issue of falck

This case is distinguishable froRhelpsin a number of key respts. First, Marden was
not handcuffed at the time of the inciderffecond, Marden was actiyelviolently resisting
officers who were attempting to extricate hinorfr his cell. Although he was pinned to the
ground, he was not fully neutralized, as evidenced by the fact that he was able to grab Derocher’s
testicles.

Jenningsalsopresents facts that are similar to the present case. There, complaints by a
former roommate led to a search for the plHfintho was found operating a vehicle while over
the legal limit.Jennings 659 Fed. App’x at 869. The plaifitivas taken to the booking room at

the county jail, where he sat peacefully on a bet@h.A large officer eventually entered the
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room and ordered the plaintiff &iand and place his hands agathe wall so that he could be
patted downld. When the officer patted down the plaififcrotch area, the plaintiff briefly
and non-aggressively lowered his arm, to wthtah officer responded bslamming the plaintiff
into the wall. Apparently in response to the sldhe plaintiff turned his head to the right, but
kept his hands on the wald. Apparently in response to the movement, the officer and a
colleague forcibly tackled the plaintiff anthe metal bench and then onto the flotat. The
plaintiff cried out that he had emphysemal aould not breathe, and began to strugdtk. at
870. This, in turn, resulted in numerous otb#icers entering the rooyrholding the plaintiff
down, and pepper spraying him in the falce. Over the following nine minutes the plaintiff
continued to struggle against officers who knbedneck area, covered his mouth, placed a spit
hood over his head, unsuccessfully attempted to miondo a restraint chair, and tazered him in
the lower back.ld. The officers eventually secured tpiaintiff with strgps, face down, on a
restraint bed, where they leftthiunattended for around three houds. During that time the
officers did not wipe the peppapray off of the plainti or remove his spit hood.ld. The
plaintiff testified that he stiggled to breathe, and eventudilyd to chew a hole in the hoadd.

In finding that the facts alleged by the pldintose to the level o& clearly established
constitutional violation, the Sixth Circuihoted that the initial takedown was a gross
overreaction.ld. However, the Sixth Circuit expressigted that takedowns are appropriate in
many circumstances, depending upon whether thesmmse real form of resistance or danger.”
Id. And while the Sixth Circuifound the three hour restrainthile wearing the blood-soaked
spit hood unreasonable, the Sixth Circuit foundt tthe actions that took place between the
takedown and restraint were radijectively unreasonable:

[W]hatever had led up to the takedowthe officers were faced with a suspect
who was actively resisting, and they had to do something about it. The decision to
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restrain Jennings at that point was gonstitutionally impernssible, and it is

quite true that pepper spray, Tasers, arm,bastraint devices, spit hoods, etc. all

have their legitimate place. ... Thus, tlaetfthat the initial takedown was clearly

unconstitutional does not mean that all dfcers’ subsequenactions are ipso

facto not protected bgualified immunity.

Id. at 871. In this wayJenningsbolsters Defendants’ case fgualified immunity. At the time

of Marden'’s initial takedown he was actively stgig, and Derocher onlgtruck Marden in the
head after he grabbed his testicles. After resglthat issue, the videos show that Derocher
applied only the force that was ne@ysto continue restraining Marden.

The cases cited by Plaintiff affirm that offisemay use reasonable force in response to a
detainee’s resistance. Moreover, in a recent urghdad case, the Sixth Circuit reaffirmed that
qualified immunity shields officers that emplogasonable force in response to a reasonable
belief that a detainee is behagiin a threatening mannegeeScott v. Kent Cty--- Fed. App’x
---, 2017 WL 655773, at *4 (6th Cir. Feb. 17, 2017). In that case, county jail employees
attempted to move the plaintiffretrial-detainee to a new celfter disruptive behavior. The
plaintiff initially refused to leave the cell, otinuing to complain,yell and threaten other
inmates. The plaintiff eventually left the calithout handcuffs and with clenched fistid. at
*2. A deputy told the plaintiff toelax and release hists, to which theplaintiff responded by
stepping towards the deputg. The deputy, perceiving a #at, responded by reaching around
the plaintiff's neck and taking him to the grounidl. On appeal, the Sixth Circuit affirmed the
district court’s grant of summary judgmenttte deputy on the basis of qualified immunity.
at **4-5. The Sixth Circuit reased that the plaintiff had not éditified any cledy established

law that would have placed the deputy on retibat the takedown was unconstitutional

excessive forcdd.
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Scottinvolved a plaintiff thathad not actually employed any active physical resistance.
In the present case, Marden had been actiredisting for over a haliour, and continued to
actively resist the officers leading up to aahgring the course of éhtakedown. Plaintiff has
identified no clearly established law that wabuiave placed Derocher on notice that striking
Marden in the head after Marden grabbed testicles was unconstitutional. Derocher is
therefore shielded by qualified immuniiyr striking Marden in the head.

b.

Plaintiff next alleges thdtieutenant Derocher used excessive force on Jack Marden by
placing a spit hooaver his headSeeCompl. 13, 1Y 2(e) & (f).Plaintiff has not cited any
clearly established law qrecedent holding that the use af@t hood is per se excessive force.
Instead, as noted above, the very case cited by Plaintiff confirms that spit hoods have their
“legitimate place.” Jennings 659 Fed. App’x at 871. Plaintiff éhefore has not demonstrated
that it violated any clearly established precédenDerocher to place a spit-hood on Marden’s
head, particularly where Mardewvas actively resisting the offers and had already used bodily
fluids as weapons. The Officer f@adants are therefore entitled qaalified immunity on this
claim.

C.

Plaintiff alleges that the Deputy Defendamislated Plaintiff's constitutional rights by
participating in and failing to intervene to pest Derocher’s alleged e®f excessive forceSee
Compl. 13-14, 11 2(g)-(j). However, because Deeostuse of force was not in violation of any
clearly established Constitutional right, the D did not violate any clearly established

Constitutional right by failing to intervene. Theye therefore entitled to qualified immunity.
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Summary judgment will thus bgranted in the Officer Defendants’ favor as to Plaintiff's
excessive force claims.
i.

Plaintiff next alleges that éhOfficer Defendants violatedack Marden’s constitutional
rights through deliberate indifference to hisiaes medical conditions. The Eighth Amendment
prohibition against cruel and unusual punishmemudes a prohibition against deliberate
indifference to a prisoner’s serious medicaeds, meaning the “unnecessary and wanton
infliction of pain.” Estelle v. Gamble429 U.S. 97, 104 (1976). (intexl quotations and citation
and omitted). This standard has been applied to pre-trial detainees such as Marden under the
Due Process Clause of the Fourteenth AmendrSeret.Jones v. Muskegon Cousi®5s F.3d 935,
941 (6th Cir. 2010). To demonstrate a claim dibéeate indifference, a plaintiff must meet an
objective component aralsubjective componerftarmer v. Brennan511 U.S. 825, 837 (1994).
First, a plaintiff must demonstrate an etfjvely “sufficiently serious” medical neeBlackmore
v. Kalamazoo Cnty.390 F.3d 890, 895 (6th Cir. 2004) (quotiRgrmer, 511 U.S. at 834).
Second, a plaintiff must show thtte prison official had a sudgjtively “sufficiently culpable
state of mind.'ld. (quotingFarmer, 511 U.S. at 834).

The second requirement requires a Plairttiff show more tharfmere negligence.”
Watkins v. City of Battle CreglR73 F.3d 682, 686 (6th Cir. 2001). Instead, an official is
deliberately indifferent if “the dicial knows of and disregards an excessive risk to inmate health
or safety; the official must both be aware of $aftom which the inference could be drawn that a
substantial risk of serious harm existed he must also draw the inferendeatmer, 511 U.S. at
837. But an official is not free to ignore obviousmgders to inmates and may be liable even if he

or she does not knowdtexact nature of the harm thmay befall a particular inmatkl. at 843—
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44. Where “a prisoner has received some meditattion and the dispuie over the adequacy
of the treatment, federal courts are genenalyctant to second guess dieal judgments and to
constitutionalize claims thaound in state tort lawGraham ex rel. Estate of Graham v. County
of Washtenan358 F.3d 377, 385 (6th Cir. 2004).

Plaintiff alleges that, by placing a spit hooder Marden’s face, the Officer Defendants
were deliberately indifferent ttdMlarden’s existing medical condins, including his coronary
artery disease and myocardial irtdon, and his inabty to breathe.SeeCompl. p. 14 11 2(l)-
(n). This is not a case whe Defendants failed or refusea provide Marden with medical
attention. It is als@n unusual case, in thatetlseries of events lead to Marden’s medical
emergency arose in part out of the jail officisdstempts to obtain mezhl care for Marden.
After Marden began behaving erratically, Defendatdveloped a plan to extricate him from his
cell in order to transport him the hospital for medical care. During the course of the attempted
extraction, medical staff supplied Marden witlstaot of Haldol. When Marden began audibly
struggling to breathe during the struggle, Def@nt Derocher directed a staff member to
immediately call 911. He also repeatedly ad¥iddarden to relax. Decher directed that
Marden be moved out from under the sink, thatDeputy Defendants awbplacing pressure on
his chest, and ultimately directed that hepbeced in a chair — all imn attempt to improve
Marden’s breathing. As soon as a nurseommended removing the spit hood, Defendants did
so. When Marden lost consciousness, baémts immediately removed Marden from the
restraint chair and began pamhing CPR until emergency medical personnel arrived on the
scene.

In assessing the facts, this Court must tiake account the “perggtive of a reasonable

officer on the scene, including what the offitgrew at the time, not with the 20/20 vision of

-16 -



hindsight.” Kingsley 135 S.Ct. at 2473. At the time tife incident, the Officer Defendants
observed that Marden was struggling to breathe knew that Marden required urgent medical
treatment. However, Plaintiff has presenmtedevidence that Defendants knew that the use of a
spit hood would exasperate Marden’s medicainditions.  Plaintiff points to Deputy
Kryzanowicz's deposition testimony wte he states that he did rniake the spit hood off Jack
Marden “[b]Jecause everybody that the spit mask is used on says they cannot br&see.”
Kryzanowicz Dep. p. 34, ECF No. 64-38. But theust of Deputy Kryzanowicz’s testimony is
not that the spit hood causes people to strulggdathing, but that inmates disingenuously claim
they cannot breathe in an attempt to segeraoval of the spihood. Deputy Kryzanowicz
further testified that, in response to Marden’'mptaints that he could not breathe, Kryzanowicz
lessened the pressure onrilien’s upper extremitiesd. Deputy Kryzanowicz’s testimony thus
further confirms that Defendants took active stepgrovide Marden with medical assistance.
Plaintiff also has not cited any precedestablishing that these of a spit hood is per se
obvious danger or unreasonable risarmer, 511 U.S. at 837, 844. Therefore, even assuming
that Marden’s medical conditionsere sufficiently serious to g rise to the potential for
liability, Plaintiff has not established that Deéiants’ use of the spit hood violated any clearly
established constitutional right. Summary judgmeril therefore be ented in favor of the
Officer Defendants as to Plaiffis deliberate indifferenceclaim on the basis of qualified
immunity.
i

In her final § 1983 allegation against the ©dfi Defendants, Plaintiff alleges that the

Officer Defendants violated Jack Marden’s ddansonal rights by failing to follow the jail’'s

guidelines and procedures rediag CERT operations. Spedélly, Plaintiff argues that
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Defendant Derocher improperly tered the cell and restrainddarden with the CERT team
without donning proper CERT attirBeeCompl. p. 12-14 11 2(a), (c) & (4).

As explained by the Supreme Court, offisidido not lose their qualified immunity
merely because their conduct violates some statutory or administrative provi3ans’ v.
Scherey 468 U.S. 183, 194 (1984). In d 883 case, “the issus whether [the officers] violated
the Constitution, not whether [they] should disciplined by théocal police force.”Smith v.
Freland 954 F.2d 343, 347 (6th Cir. 1992). “To hold thaies with strictpolicies commit more
constitutional violations thathose with lax policies would b&n unwarranted extension of the
law, as well as a violation of common sendd.” Here, Plaintiff has not shown that Defendant
Derocher’s failure to don CERWttire violated any state or federal rule, much less any
constitutional right. Her claims in this regaade therefore without merit, and insufficient to
deprive the Officer Defendants of qualifisdmunity as to Plaintiff's § 1983 claims.

V.

In addition to moving to dismiss Plaintgf's 1983 claims, the Officer Defendants move
to dismiss Plaintiff's state law assault andtéy claims on the basis of qualified immunity.
Defendants note that they enjgualified immunity for intentinal torts under Michigan law if
they were “acting in the course of [their] emplaymh and at least reasonably believed that [they
were] acting within the scope of [their] authority, that [their] actions Wereretionary in nature,
and that [they] acted in good faittOdom v. Wayne Cty482 Mich. 459, 481, 760 N.W.2d 217,
228-29 (2008). In her respondelaintiff does not rebut the fiicer Defendants’ assault and

battery arguments.

2 To the extent Plaintiff attempts to allege violations dfgalicies that were not properly set forth in her complaint,
her arguments will be disregarded. Serker 407 F.3d at 786. Moreover, such allegations are without merit for
the reasons set forth in this section.
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For the reasons stated above, because Defendeere performing discretionary actions
within the course of their employment and wntlthe scope of their authority, and because
Plaintiff has not demonstratedaththey acted with malicious intent, Defendants enjoy qualified
immunity with regard to Plaintiff's assaulh@ battery claims. Summary judgment will therefore
be entered as to Plaiif's state law claims.

B.

By a separate motion, the Midland Countyfé&elants also move for summary judgment
as to Plaintiff's § 1983 claim&eeMot. Summ. J. I, ECF No. 49. The claims against Defendant
Harnois and Defendant Midland @aty will be addressed in turn.

i

As to Defendant Harnois, Plaintiff alleges that he is liable in his personal capacity for the
Officer Defendants’ actions due tas roles as the supervisindficer and jail administrator.
Specifically, Plaintiff alleges that Captain Harmos liable for failing to halt the attempt to
remove Marden from the cell and to preventithproperly attired Derocher from taking part in
the operationSeeCompl. p. 13 1Y 2(b) & (k). Plaintiff alsalleges that Captain Harnois is liable
for participating and failing to intervene in allegedly unconstitutional excessive force and
deliberate indifference to Marden’s severe medical neéedat T 2 (9)-(i & ()-(n).

In moving for summary judgment, Defendarrgue that Defendant Harnois cannot be
liable for an omission or failure to act und® 1983, that Defendartiarnois’s conduct was
reasonable, and that his actiod&l not violate any clearly tblished constitutional right.
“Supervisory liability under § 1983 cannot attachenéthe allegation of liability is based upon a
mere failure to act.’Bass v. Robinsgril67 F.3d 1041, 1048 (61@ir. 1999) (citingLeach v.

Shelby County Sherif891 F.2d 1241, 1246 (1989)). Rather, sheervisors must have actively
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engaged in unconstitutional behavidd. Captain Harnois themfe is not liable for any
ommissions.

Moreover, for the same reasons that Pififtas not demonstratl that the Deputy
Defendants’ actions violated any clearly é#thed constitutional right, Plaintiff has not
demonstrated that Captain Harsisiactions violated any clearly established constitutional right.
Because Plaintiff has not identified any precédestablishing that Defendant Harnois’s actions
were objectively unreasonable, Defendant Harm®ientitled to summary judgment on the basis
of qualified immunity.

i.

Plaintiff alleges that DefendaMidland County is liable for the actions of the individual
defendants because it “authorized, toleratetified and permitted and/or acquiesced in the
creation of policies, practices and customsudrlg inadequate training especially when making
decisions on the use of force toward indivigualcarcerated in the Midland County Jail..See
Compl. pp. 14-15. IMonell v. Department of Social Services of New ik Supreme Court
held that municipalities are “personstibject to suit under 42 U.S.C.A. 8§ 198Blonell, 436
U.S. at 700-01. Such a claim may only beught when “execution of a government’s policy or
custom, whether made by its lawneak or by those whose edictsamts may fairly be said to
represent official policy, inflicts the injury that the government as an entity is responsible under 8
1983.”Id. at 694. The Sixth Circuit has instructibat, to satisfy the requirementsMbnell, a
plaintiff “must identify the policy, connect thpolicy to the city itself and show that the
particular injury was incurred becauskthe execution of that policyGarner v. Memphis Police

Dept, 8 F.3d 358, 364 (6th Cir. 1993) (intefre#@ations and quotations omitted).
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A plaintiff can make a showing of an illegal policy or custom by demonstrating one of
the following: (1) the existence of an illegal offi€ipolicy or legislative enactment; (2) that an
official with final decision makig authority ratified illegal action$3) the existence of a policy
of inadequate training or supervision; or) (he existence of a stom of tolerance or
acquiescence of federal rights violatioBee Thomas v. City of Chattanop888 F.3d 426, 429
(6th Cir. 2005). A municipality “may not be et under § 1983 for an injury inflicted solely by
its employees or agentdMonell, 436 U.S. at 694

a.

In her complaint Plaintiff alleges a singleetiny of liability aganst Defendant Midland
County: that Midland County vgaresponsible for the individu®efendant’s unconstitutional
acts because it provided inadequate training on the use of 8&e€ompl. pp. 14-15 § 2(0).
Plaintiff’s complaint does not identify any spécipolicy or specific dégations regarding the
purported insufficient training. In their motiofor summary judgment, the Midland County
Defendants argue that Plaintifffdonell claim should be dismissed under Rule 12(c) for failing
to meet the essential notice pleading requirememtsthe alternative, Defendants argue that
Midland County had adequatt@ining programs.

The Supreme Court has held that a city lsariable under § 1983 for inadequate training
of its employeesSeeCity of Canton, Ohio v. Harris489 U.S. 378, 388 (1989). As a matter of
law, “[o]nly where a failure to train reflects agliberate’ or ‘consciougthoice by a municipality
— a ‘policy’ as definedy our prior cases — can a city bablie for such a fure under § 1983.”
Id. at 388-89. The Court further instructed thability may arise in cases where “in light of the
duties assigned to specific officers or employd®s need for more or different training is so

obvious, and the inadequacy so likely to result in the violation of constitutional rights, that the
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policymakers of the city can reasonably be daichave been deliberdyeindifferent to the
need.”ld. at 390. Distilling this precexdht, the Sixth Circuit has insicted that a plaintiff must

prove three distinct facts to proceed on a 8§ 1€88n based on inadequate training: (1) that a
training program is inadequate to the tasks that the officers must perform; (2) that the inadequacy
is the result of the city’s deliberate indifferenead (3) that the inadequacy is closely related to

or actually caused the plaintiff's injurysee Alman v. Regd03 F.3d 887, 903 (6th Cir. 2013).

In her response to Defendants’ motion &armmary judgment, Rintiff argues that
Midland County did not adequ#yetrain the indivdual Defendants on ¢huse of spit hoods,
which caused Jack Marden’s injuries and death. Bvekaintiff could show inadequate training,
Plaintiff cannot demonstrate théite inadequate training wasetproduct of Defendant Midland
County’s deliberate indifference to an obviodanger of constitutional violations. Again,
Plaintiff has cited no law or precedent promgliguidance on the use of spit hoods that would
have placed Midland County on notice of anyegmbial risk. Despite having a full and fair
opportunity for discovery, Plaiifit has not presented any eeiace that Midland County was
otherwise aware of any particulask of harm arising from the use of spit hoods. Therefore, as a
matter of law, Plaintiff has not met the higlr lbd demonstrating deliberate indifference.

b.

In her response to Defendants’ motion smmmary judgment, Plaiff argues for the
first time that Defendant Midland County is lialfbr the individual Defendants’ actions because
Captain Harnois—the jail administrator—is \exbtwith final policymaking authority for the
municipality with regard to CERT operationsSee Miller 408 F.3d at 813. At no point in
Plaintiff's complaint did she allege that Cajpt Harnois was a policyaking official, and she

never attempted to amend her complaint so as to place Defendant Midland County on notice that

-22 -



she was pursuing such a theonyliability. Plaintiff may not itroduce a claim for the first time
in a response to a motion for summary judgmé&se Tucker v. Union of Needletrades, Indus. &
Textile Employeegl07 F.3d 784, 786 (6th Cir. 2005). In thikernative, in heresponse to the
Midland County Defendants’ matn for summary judgment Pidiff requests permission to
amend her complaint. This Court does not entertain requests for affirmative relief within
responses or replieSeeE.D. Mich. Electronic Filing Polies and Procedures R. 5(f).
Furthermore, Plaintiff's mposed claims regarding pofimaking officials would be
without merit. InPembauy the Supreme Court explained thia¢ “official policy” requirement
of Monell was intended to distinguish acts of themcipality from acts ofthe municipality’s
employeesld. at 1297-99. “Officials can derive theauthority to make final policy from
customs or legislative enactments, or such aitthoan be delegated to them by other officials
who have final policymaking authorityld. The question of whether a government official is
vested with final policymaking authty is a question of state lawPembauy 475 U.S. at 483. It
is the court’'s task to idenyifthe officials or governmentdbodies which speak with final
policymaking authority for the @l government in a particularea or on a p#cular issue.
McMillian v. Monroe County520 U.S. 781, 784-85, (1997). mmatters pertaining to the
conditions of the jail, the sherifé the policymaker for the countySeeMicH. CompP. LAWS 8§
51.75 (sheriff has the “charge and aat’ of the jails in his county)SeeMicH. CoMP. LAWS §
51.281 (sheriff prescribes rules and regioins for conduct of prisonerdfroes v. Smith540
F.Supp. 1295, 1298 (E.D. Mich. 1982) (the sheriff'@fgiven county is the only official with
direct control over the duties,smonsibilities, and methods of apdon of deputy sheriffs” and
thus, the sheriff “establishes the policies and customs descrildohiel!’). Plaintiff argues that

the Midland County Sheriff Policies and Procedutekegates the respohiity of establishing
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emergency response team proceduresgaiklines to the jail administrat@eeCERT Policies
and Procedures (“CERT P&P”), ECF No. 65-23ee also Pembayed75 U.S. at 483
(“[a]uthority to make municipgbolicy may be granted directly laylegislative enactment or may
be delegated by an official who possess suchaaity....”). Indeed, J&Policy and Procedure
3.112 gives the “Jail Managepower to amend or repeal CERT. policies and proceduses
CERT. P&P 3.112%.

Plaintiff argues that Captain Harnois&ctions were the moving force behind the
constitutional violations experienced by Jadkrden because he ordered the officers donning
CERT gear to extract Marden from his cell vt having reviewed Marden’s medical history.
Plaintiff has not argued that Maihd County’s CERT policies and pexdlures are facially invalid.
Therefore, in raising her app@lied challenge based upon an &ed incident, Plaintiff “must
demonstrate that the municipatiaa was taken with ‘deliberatedifference’ as to its known or
obvious consequences. A showing of simple or even heightened negligence will not
suffice.” Gregory v. City of Louisvilled44 F.3d 725, 752 (6th Cir. 2006) (quotid. of County
Comm’rs v. Brown520 U.S. 397, 407 (1997)). “Deliberate iffigience is a stringent standard of
fault, requiring proof that a municipal actosdigarded a known or obvious consequence of his
action.”Brown, 520 U.S. at 410.

Plaintiff has not demonstratatiat Harnois’s discretionarglecision to utilize a CERT
operation was unconstitutional. As explained kg Supreme Court, courts must account for the

“legitimate interests that stefrom the government’s need to nage the facility in which the

® Plaintiff's corresponding argument that Lieutenant Derocher was a policymaking official is without‘Meré
authority to exercise discretion while performing particular functions does not make a municipaleengfayal
policymaker unless the official’s decisions are final ancviewable and are not constrad by the official policies

of superior officials. Feliciano v. City of Clevelan®88 F.2d 649, 655 (6th Cir. 1993). While Derocher may have
had discretion in acting as the team leader for CERTatipas, Plaintiff has presented no evidence that he had the
authority to establish jail policy or that kastions were unreviewable by his superiors.
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individual is detainedappropriately deferring to policiesxa practices that ithe judgment of
jail officials are needed to preserve internalesrand discipline and tmaintain institutional
security.” Kingsley, 1355. Ct. at 2473, (quotingell, 441 U.S. at 540) (alterations omitted).
County jails therefore have braliscretion in employing proceds designed taddress erratic
and potentially dangerous inmates. Even if faitmgeview Marden’s medal history constitutes
negligence, Plaintiff has not demonstrated @aptain Harnois’s conducbse to the level of
“deliberate indifference.” That Marden wouldffeu a heart attack while Defendants attempted
to relocate him to obtain urgent medical cames neither known nor obvious. Again, this Court
must take into account the “perspective of a reasonable officer on the scene, including what the
officer knew at the time, not witthe 20/20 vision of hindsightKingsley 135 S.Ct. at 2473.
Plaintiff therefore has not demonstrated thateddant Harnois was dekbately indifferent in
overseeing the CERT operation.

C.

Plaintiff also argues for the first time rer response that Defendant Midland County is
liable for having a policy of fdhg to supervise Deputy Smdi, who had previously been
disciplined for a single incident in which he gloyed excessive force. As with Plaintiff’s
previousMonell argument, Plaintiff did not raise this alain her complaint, and did not attempt
to amend her complaint. She therefore waivatright to raise such an argument in a response
to a motion for summary judgmengee Tucke407 F.3d at 786. Even so, Plaintiff’'s argument
is without merit. Because Plaintiff hasot shown that Deputy Speich committed any
constitutional violation during #hincident in question, Plaintiff cannot show that any alleged
policy of failing to supervise Speich wattriving force behinélarden’s injuries.

IV.
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In two additional motions pending beforeet@ourt, Defendants move to challenge the
revised opinion of theiown expert, Dr. Verani, and move strike rebuttal experts disclosed by
Plaintiff after the deadliné&SeeECF Nos. 44, 63. In his reviseginion Dr. Verani posits that
the use of a spit hood limitedarden’s ability tobreathe and contributed to his de&@beVerani
Dep. 20-24, ECF No. 44-2. The opinions of the tebuttal experts, Doctor Jeffrey Breall,
M.D., Ph.D., and Doctor William Cardasis, M.D., concern the possible causes of Marden’s
erratic behavior and Mardentimate cause of death.

As noted above, Plaintiff's clais focus solely on Defendants’ alleged misuse of force in
responding to Jack Marden’s behavior on Febrdar2015, and therefore any actions of the jalil
medical providers during the time between Mardentake and the eventbat took place on
February 11, 2015 are irrelevant based on the framing of Plaintiff's com@aefCF No. 33.
For this reason, and because this case igyb#eided on the basis of qualified immunity and
deliberate indifference, there is no need to eslslithe admissibility of these expert opinions.
Defendant’s motions to strike will therefore be denied as moot.

V.

Accordingly, itORDERED that Defendants’ motions faummary judgment, ECF Nos.
49, 51, arésSRANTED.

It is further ORDERED that Plaintiff’'s complaint, ECF No. 1, BISMISSED with
prejudice.

It is further ORDERED that Defendants’ motion to ctahge Dr. Verani’'s new opinion
testimony, ECF No. 44, and Defendgnb strike newly addedxpert witnesses, ECF No. 63,

areDENIED as moot.
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s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge
Dated: March 24, 2017

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjfed
upon each attorney or party of rectwetrein by electronic means or firs
class U.S. mail on March 24, 2017.

s/MichaelA. Sian
MICHAEL A. SIAN, CaseManager
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