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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

SAGINAW CHIPPEWA INDIAN TRIBE
OF MICHIGAN, et al.,

Plaintiffs, CaseNo. 16-cv-10317
V. Honorabl&@homasl.. Ludington
BLUE CROSS BLUE SHELD OF MICHIGAN,

Defendant.

/

OPINION AND ORDER GRANTING MOTION TO DISMISS, DISMISSING COUNTSI
& I11-1X OF AMENDED COMPLAINT WITH PREJUDICE

The Saginaw Chippewa Indian Tribe bfichigan and its Employee Welfare Plan
(collectively, “Plaintiff” or “Tribe”) has sued Blue Cross Blue Shield of Michigan (“BCBSM”)
over the manner in which BCBSM has administeiaintiff's “self-insured employee benefit
Plan” and the health-benefit portions of thaarPIPlaintiff has brought a nine count complaint
alleging that BCBSM breached ifgluciary duty to Plaintiff under the Employee Retirement
Income Security Act (“ERISA”) when it dichot authorize payment of Medicare-like Rates
(“MLRs”) for certain health seices (Count I), that BCBSM enged in prohibited transactions
under ERISA when it charged Plaintiff hidden fees (Count 1), and seven state law claims (Count
1-1X).

BCBSM has moved to dismiss Plaintiff's claims that it violated its fiduciary duty to
Plaintiff by not paying MLRs for atain health services procured by Plan members. It has also
moved to dismiss Plaintiff's state law claims.
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Plaintiff Tribe “is a federajl recognized Indian tribe, pgsuant to 25 U.S.C. [8] 1300k,
with its Tribal Government headquarters in. Bteasant, Michigan.” Am. Compl. § 3, ECF No.
7. The Tribe “has created &RISA-governed benefit planld. at § 7. Defendant BCBSM is “a
Michigan non-profit health ca corporation organized undehe Nonprofit Health Care
Corporation Reform Act, MCL 550.1101” and wasareed by Plaintiff to administer its ERISA
benefit planld. at § 8.

A.

Plaintiff and BCBSM entered into Adminiative Service Contracts which set out the
terms of the parties’ relationship. Under the Cacis, “BCBSM agreed tadminister the Plan
by paying covered employee health care claims dalbef the Plan, using money provided to it
by [the Tribe].”ld. at  20. When a claim was filed by a®participant, BCBSM would process
the claim and remit payment. The Tribe wouldrthreimburse BCBSM for ¢hamounts billed in
relation to the participant’s clainhd. at § 21. Some portion of the payments made by BCBSM
came from pre-paid funds that the Tribe funeid to BCBSM on the basis of the estimated cost
of services for the upcoming quartkd. at  27. The pre-pafdnds were Plan assets.

B.

BCBSM charged Plaintiff an administrativeef for administering the Plan. Beginning in
1994, BCBSM attempted to obtain increased admatise fees by burying “hidden fees . . . in
marked-up hospital claimsld. at § 44. BCBSM would bill planpsnsors for a greater charge
than what BCBSM had paid the health-care previdr actual serviceendered. The difference
between the two charges sveetained by BCBSM as addien administrative feéd. at  47—-48.
BCBSM then began hiding other fees in this same manner.

BCBSM's practice of hiding fees is notiasue in BCBSM’s motion to dismiss.



C.

On July 5, 2007, the Department of Healtld Human Services implemented regulations
governing the payment amounts that health-paogiders may accept from Indians for medical
services rendered. 42 C.F.R. 8§ 136.30. The regukttap the amount a Ipitsl or health-care
provider may accept at the same rate that woulgase under Medicare for the same service.
From the time the regulation was enacted, BCBEW¥not ensure that it processed claims for
payment at the MLR for the applicable servitbus, BCBSM often paithealthcare providers
rates for services that were in excess of waild otherwise haveden paid under Medicaid.

.

This Court may dismiss a pleading for “faguto state a claim upon which relief can be
granted.” [ED. R. Civ. P. 12(b)(6). A pleading fails to &k a claim if it does not contain
allegations that support recovery en@ny recognizable legal theoAshcroft v. Igbal, 556 U.S.
662, 678 (2009). In considering a Rule 12(b)(6}iom the Court construes the pleading in the

non-movant’s favor and accepts the allegations of facts therein aSaedembert v. Hartman,

517 F.3d 433, 439 (6th Cir. 2008). The pleader need not have provided “detailed factual

allegations” to survive dismissal, but thH®bligation to provide the ‘grounds’ of his
‘entitle[ment] to relief’ requires more than ldband conclusions, and a formulaic recitation of
the elements of a cause of action will not dgell Atlantic Corp. v. Twombly, 550 U.S. 544, 555
(2007). In essence, the pleading “must contain saffidiactual matter, accepted as true, to ‘state
a claim to relief that is plausible on its facddbal, 556 U.S. at 678 (quotingvombly, 550 U.S.

at 570).



BCBSM has moved to dismiss two of Pl#its claims. First, BCBSM seeks to have
dismissed any claim made by Pl#inthat BCBSM had a fiduciary dy to ensure that Plaintiff
paid “Medicare Like Rates” MILR”) for certain health serves. Second, BCBSM seeks to have
all of Plaintiff's state law claims disssed as being entirely preempted by ERISA.

A.

BCBSM moves to dismiss Plaiff’'s claims that BCBSM breaa its fiduciary duty to
Plaintiff by not paying MLRs forcertain health serves undergone by members of the Tribe.
Plaintiff's predicates it8ILR claim on 42 C.F.R. § 136.30(d)he regulation provides:

All Medicare-participating hospitals . .and critical access hospitals . . . that

furnish inpatient services must accept no more than the rates of payment under the

methodology described in this section agrpant in full for all items and services
authorized by IHS, Tribal, and unbdndian organization entities . . . .

42 C.F.R. 8 136.30(a). The regulatigtson to explain, albeit fairlgomplexly, that the “rates of
payment” are equivalent to the prevailing Mede rate for the service in question. Plaintiff
argues that BCBSM did not, pursuant to this raguly requirement, pay MLRs to healthcare
providers used by Tribe members. Rather, BCB&MI higher rates. Paying higher rates was
unreasonable of BCBSM, reasonsiRliff, and thus a breach of BCBSM'’s fiduciary duty to
Plaintiff.

ERISA prescribes when a person or entitya iduciary and the duties fiduciaries must
exercise with respect to a plan. ISR defines a fiduciary as follows:

[A] person is a fiduciary with respect to a plan to the extent (i) he exercises any

discretionary authority or discretionagpntrol respecting management of such

plan or exercises any authority or control respecting management or disposition of

its assets, (ii) he renderssestment advice for a fee other compensation, direct

or indirect, with respect to any moneysather property of sth plan, or has any

authority or responsibility to do so, oriihe has any discretionary authority or
discretionary responsibility in éhadministration of such plan.



29 U.S.C. 8 1002(21)(A). ERISA requires fiduciartesexercise a standaaf care consistent
with that of a “prudent man.” ®gifically, “a fiduciary shall didearge his duties with respect to
a plan solely in the interest of the particifsaand beneficiaries.” 28.S.C. § 1104(a)(1). In
addition to this basic duty, a fiducy@‘shall discharge his duties”:

(A) for the exclusive purpose of:

(i) providing benefits to particemts and their beneficiaries; and

(ii) defraying reasonable experssof administering the plan;
(B) with the caregskill, prudence, and diligencender the circumstances then
prevailing that a prudent man acting anlike capacity and familiar with such
matters would use in the condws an enterprise of akié character and with like
aims;

(C) by diversifying the investments of theaplso as to minimize the risk of large
losses, unless under the circumstancissdtearly prudenhot to do so; and

(D) in accordance with the documents amstruments governing the plan insofar
as such documents and instruments amesistent with theprovisions of this
subchapter and subchaptirof this chapter.

29 U.S.C. § 1104(a)(1).
1

Defendant argues that Plaintiff does natesta claim because nowhere in the plan it
administers, or in ERISA is there a requiremtbiat it ensure it authorizes payment for medical
services at no more than the prevailing Madé rate. BCBSM cites to numerous cases detailing
the solicitude owed to the specific statutory priggions of ERISA, andhe hesitancy of federal
courts to impose any obligationsatHall outside of ERISA’s text.

Plaintiff concedes that nothing specifically ERISA or the plan speaks directly to the
requirement it seeks to imp®n BCBSM. It claims, howevethat the MLR regulations may
have significant and material effects on the ggiaid by its plan members, so BCBSM had a

duty to be aware of those effects:



As the fiduciary administering the Trilseself-insured Plan, it was BCBSM's job
to determine, on behalf of the Tribe, wihet or not a partical health care claim
should be paid by Plaintiffs and, if dspw much should be paid to the provider
for the medical service rendered. It WBEBSM who directed Plaintiffs to pay
standard contract rates for medical clatmzt were eligible for lower Medicare-
Like Rate discounts.

BCBSM was required to make its decisi@imut whether to direct Plaintiffs to
pay a health care claim, and how muchdiiect Plaintiffs to pay, with the best
interests of the Plaintiffs in mind and a manner that preserved Plan assets.
BCBSM was also required make [sic] itkecisions about whether to direct
Plaintiffs to pay a health care claim, ahdw much to direct Plaintiffs to pay,
with the care, skill, prudencand diligence of a prudent person.

Pl.’s Resp. Br. 19, ECF No. 18.

This argument is problematic. First, Plaintiff does not rely on any legal authority for the
claim that ensuring MLRs are paid forms a pdrBCBSM'’s fiduciary dutylIn fact, courts have
uniformly held that an ERISA fiduciary doe®t owe a duty to the @h to comply with
obligations extrinsic to the xé of ERISA and the plan. I€lark v. Feder Semo & Bard, P.C.,
739 F.3d 28, 30 (D.C. Cir. 2014), the District ofl@uobia Circuit held tht an ERISA fiduciary
did not have a duty to comply with tax lawsverning discriminatory plan distributions. The
plaintiff in Clark sued the plan administrator of hewldérm’s retirement plan. When the law
firm that employed the plaintiff ceased operg, the plan administrator distributed the
retirement plan funds to the firm’'s employe&he firm’s founder received particularly large
distribution. The plaintiff claimed that the stlibution violated a provision of the Internal
Revenue Code (“IRC”) that “prohibits paymerthat favor highly compensated employees.”
Clark, 739 F.3d at 29.

The section of the IRC that the plaintiff @lark alleged the distribution violated said
nothing about the administration of ERISA-qualifyi plans, plan administrators, or fiduciary
duties. The IRC provision in quesn only stated that a quiéd pension plan must not

“discriminate in favor of highly compensated @oyees.” 26 U.S.C. § 401(a)(4). Nevertheless,
-6 -



the plaintiff in Clark contended that the admmtrator of the firm’s retirement plan had a
fiduciary duty to avoid discrimirtary distributions that run afouf 26 U.S.C. § 401(a)(4). The
plaintiff grounded her claim in 804 of ERISA (29 U.S.C. 8§ 1104flark v. Feder Semo &
Bard, P.C., et al., Case No. 07-00470, 2d Am. Compl. 11 33-39, ECF No. 28.

Relying on the decisions ofhar Circuits, the D.CCircuit held that § 401(a)(4) of the
IRC did not impose a fiduciary duty on the plan administrator under ERISACIEnk court
explained that the provisiommsg ERISA describing fiduciary dies “use unequivocal language to
describe the duties gflan fiduciaries.”Clark, 739 F.3d at 30 (citing to § 1104 of ERISA).
Because ERISA does not explicitly impose ugdmhciaries a duty to avoid discriminatory
distributions at the conction of a pension plan, éhplan administrator iClark had no such
duty.

Plaintiff attempts to distinguisiClark. It argues thaClark is inapposite because the
plaintiff did not allege that the plan adnstriator breached its fiduciary duties under ERISA
when it authorized the distributions that viola®@dl01(a)(4) of the IRC. Plaintiff is mistaken.
That is the exact way in which the plaintiff @lark sought to impose liability on the plan
administrator.

In fact, the plaintiff in Clark had a moreropelling argument for liability than Plaintiff's
here. The IRC provision at issue @lark is specifically invoked by ERISA in 29 U.S.C. §
1344(b)(5). That section of ERISA provides:

If the Secretary of the €asury determines that the allocation made pursuant to

this section (without regar this paragraph) resuliis discrimination prohibited

by section 401(a)(4) of Title 26 then, if required to prevent the disqualification of

the plan (or any trust under the plan) unslection 401(a) or 403(a) of Title 26,

the assets allocated under subsectiong @), (a)(5), and (a)(6) of this section
shall be reallocated to the exteetmessary to avoid such discrimination.



Id. Despite this specific reference in the teXtERISA, fiduciaries have no duty to avoid
distributions in violationof § 401 of the IRC. The&lark court determined that this was so
because § 1344 of ERISA does not speak to BRi8uciaries, but instead speaks to the
Secretary of the Treasury. As noted above, @hark court cited ERISAS very specific
provisions concerning the duties of a plan fidog and noted that if Congress intended to
impose a duty on an ERISA fiduciary, it wolldve done so with similar specificity.

Here, ERISA makes no reference to the MieBulations. Likewisethe MLR regulations
make no reference to ERISA. Tikark court, citing to analogoudecisions from the Seventh
and Tenth Circuits, resisted the invitationetqpand ERISA to impose duties on fiduciaries not
outlined in ERISA’s textClark, 739 F.3d at 29 (citinBeklau v. Merchants Nat. Corp., 808 F.2d
628, 631 (7th Cir. 1986) (rejectingagin of direct plan administtar liability under § 401 of the
IRC) and Stamper v. Total Petroleum, Inc. Ret. Plan, 188 F.3d 1233, 1238 (10th Cir. 1999)
(same)). The Tenth Circuit explained this resistaim terms applicable to Plaintiff's assertions:
“we believe it would be impropeo read into ERI& a requirement Congss elected to apply
only to the Tax Code.Stamper, 188 F.3d at 1239. It would bej@ally improper to effect this
result with the MLR regulations.

2.

The only authority relied upon by Plaintiff deges mention because it is a decision of
this Court. InLittle River Band of Ottawa Indians, et al. v. Blue Cross Blue $hield of Michigan,
Case No. 15-13708, Op. & Order ECF No. 24 (BMich. May 10, 2016), this Court held that
the plaintiff, an Indian tribe whose employee welfare plan was administered by BCBSM, stated a

claim that BCBSM breached its fiduciary duty gt paying MLRs to healthcare providers.



Little River Band is appropriately distinguishable. Little River Band, BCBSM did not
directly challenge théegal theory under which the LittlRiver Band brought its MLR claim.
Instead, BCBSM challenged the ability of the leitRiver Band to plead a factual claim that
BCBSM did not pay MLRs:

The defendant contends that the allegatiare insufficient to make that claim

because the plaintiffs did natlege that in all instares a laundry list of specific

statutory and regulatory conditions for capping payments to providers at such
rates were satisfied. The defendant'ssipon is that the complaint does not

adequately plead satisfaction of all cdmais precedent to its putative obligation
to cap plan payments at rates nghar than those paid by Medicare.

Little River Band, Case No. 15-13708, ECF No. 25 at lddge David M. Lawson, the judge
presiding over the case, concluded that at the motion to dismiss stage, the Little River Band
sufficiently pled facts, taken asue, to support its assertidghat some of its members were
entitled to pay MLRs and that BCBSM usearmplassets to pay amosnnh excess of those
MLRs.

Here, BCBSM’s argument for dismissal wholly different. BCBSM argues now that
Plaintiff's claim is insufficient as a matter of lawot that it is insufficiently pled on the facts.
Accordingly,Little River Band is of no help to Plaintiff.

Because Plaintiff cannot establish ti8€BSM had a fiduciary duty under ERISA to
ensure payment of MLRs for healthcare sesi obtained by eligible plan participants,
Plaintiff's MLR claims will be dismissed.

B.

BCBSM has also moved to dismiss Plaingifftate law claims. BCBSM argues that those

claims are completely preempted by ERISA. Riffi does not contest this point. Its state law

claims will be dismissed.



Accordingly, it isSORDERED that Defendant Blue Cro€8lue Shield of Michigan’s
Motion to Dismiss, ECF No. 14, GRANTED.

It is furtherORDERED that Counts | & IlI-IX of Plantiffs Amended Complaint, ECF
No. 7, areDISMISSED with prejudice.

It is furtherORDERED that Count Il of Plaintiffs Anrended Complaint, ECF No. 7, is
DISMISSED with preudice to the extent it alleges anyaagins related to Defendant BCBSM'’s
obligation to ensure the Plan paid Medicare-like Rates for healthcare claims.

Dated: August 3, 2016 s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on August 3, 2016.

s/MichaelA. Sian
MICHAEL A. SIAN, CaseManager
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