LIBERTY MUTUAL INSURANCE CO. v. DeVere Construction Co., Inc. et al Doc. 120

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
LIBERTY MUTUAL INSURANCE CO.,
Plaintiff, CaseNo. 16-cv-10423
V. Honorabl@homasL. Ludington

DEVERE CONSTRUCTION CO., INC., et al.,

Defendants.
/

OPINION AND ORDER GRANTING PLAI NTIFF'S MOTION FOR SUMMARY
JUDGMENT AND MOTION TO STRI KE AFFIRMATIVE DEFENSES AND
ENTERING JUDGMENT AS TO COUNT ONE

Plaintiff Liberty Mutual Insurance Compw (“Liberty Mutual”) provided a number of
payment and completion bonds to Defendamtsyariety of construction companiewith
contracts to complete a numbar projects for the State of Kb Carolina and North Carolina
counties and local municipalities. After Defamtis experienced cash-flow problems, Liberty
Mutual received a number of claims from lalaoxd material provideralleging that Defendants
had failed to pay them. On February 5, 2016, ttib®utual filed suit aginst Defendants. ECF
No. 1. In the complaint, Liberty Mutual identifieeleven claims: breach of contract, exoneration
and quia timet, specific performance of the indgynagreement, breach tiust fund provisions,
breach of statutory trust fund provision, nemon law conversion, statutory conversion,
fraud/misrepresentation, constructive fraogdtepresentation, frauthint conveyance, and

constructive fraudulent conveyance.

! Although suit was originally brought against both the Defendant companies and the owners of the companies in
their individual capacity, the owners have all sought barigyuprotection. Accordingl.iberty Mutual is seeking
partial summary judgment against the Defendant companies only.
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On March 14, 2016, Liberty Mutual filed a mati for a preliminary injunction to prevent
Defendants from transferring assets and reddefendants to post colltal security. ECF No.
21. That motion was provisionally grantech April 14, 2016. ECF No. 41. After limited
discovery occurred, the Court issued an ordat gnanted Plaintiff's motion for a preliminary
injunction and ordered Defendants to postatelial in the amount of $12,500,000. ECF No. 56.
After Defendants did not post collateral, theu@ issued another order which again directed
Defendants to post collateral and imposed dsdgctions of $2,500 for each day that passed
before collateral was posted. ECF No. 70. Defendiets a motion for reonsideration of that
order, arguing that they were unable to afftwdpost the collateral as directed. They further
argued that they did not wish teclare bankruptcy and requektbat the Court “supervise the
orderly liquidation” of the Defedants’ assets. ECF No. 72.akhmotion was denied. ECF No.
85.

Now, Liberty Mutual has filed a motion fgartial summary judgment and a motion to
strike Defendants’ amended affirmative defes. ECF Nos. 100, 102. For the reasons stated
below, those motions will be granted.

l.

Many of the material facts are not disputedtiy parties. Plaintiff Liberty Mutual is an
insurance company which, among other thingss ast a surety for significant payment and
completion bonds for government construction contraétdbefendants are a number of
construction companies which entered into variomstracts for publicanstruction contracts in
North Carolina. This case arises out ohamber of payment and completion bonds which

Liberty Mutual provided tdefendants for those projec&eeCompl. at 4-7, ECF No. 1.

2 North Carolina law requires construction contractors to obtain payment and performance surety baoletigdn o
guarantee payment of subcontracts and material providers as well as performance on construction contracts for
North Carolina governmental entities.
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A.
The parties entered into a Geneiglreement of Indemnity on July 29, 201%eeGAl,
ECF No. 104, Ex. B. The GAI was comprehemsim scope. Several of the most relevant
provisions will be reproduced here. Within thecument, the Defendants are identified as the
“Indemnitors,” and “Principals,” while LibeytMutual is identified as the “Suretyld. at 1.
The GAI obligated Defendants todemnify Liberty Mutual for any losses sustained as a
result of its surety agreement:

The Indemnitors shall exonerate, hold hiass, indemnify, and keep indemnified
the Surety from and against any and lability for losses, fees, costs, and
expenses of whatsoever kind or natureluding, but not limited to pre- and post-
judgment interest at the maximum rate permitted by law accruing from the date of
a breach of this Agreement or a breaftany other written agreements between

or for the benefit of the Surety and tldemnitor(s) and/oPrincipal(s), court
costs, counsel fees, accounting, engineeaimd) other outside consulting fees and
from and against any and all such |esskees, costs and expenses which the
Surety may sustain or incur: (1) bgason of being requested to execute or
procure the execution of any Bond; or (2) by having executed or procured the
execution of any Bond; or (3) by reason the failure of the Indemnitors or
Principals to perform or comply witmw of the covenantsna conditions of this
Agreement or Other Agreements; or (A4)enforcing any of the covenants and
conditions of this Agreement or Other Agreements.

Id.at 1, T 2.
Under the agreement, Defendants are requoeuhy Liberty Mutual collateral security
upon demand:

If Surety determines, in its sole judgmetitat potential liability exists for losses
and/or fees, costs, and expenses for which the Indemnitors and Principals will be
obliged to indemnify th&urety, promptly upon demand, a sum of money equal to
an amount determined by the Surety ollateral security of a type and value
satisfactory to the Surety, to cover thabiiity, whether or not the Surety has: (a)
established or increased any reservengbile any payments; or (c) received any
notice of any claims therefor.



The Indemnity provision also provides that:

In the event of any paymehy the Surety, the Indemnim®and Principals further
agree that in any accountibgtween the Surety and tRencipals, or between the
Surety and the Indemnitors, or eitherbmth of them, the Surety shall be entitled

to charge for any and all disbursememizde by it in good faith in and about the
matters herein contemplated . . . and thatvouchers or other evidence of any
such payments made by the Surety shall be prima facie evidence of the fact and
amount of the liabity to the Surety.

Id. (emphasis added).

In the GAI, the Defendants agreed to “asstgasfer, pledge, and convey to the Surety
and agree to use theirdteefforts to cause the Principatsassign, transfer, pledge, and convey
to the Surety as collateral security for thd faerformance of the a@nants and agreements
herein contained, . . . the following”:

(a) all the right, title and interest ofghndemnitors and/or Principals in, and
growing in any manner out of, all contraateferred to in the Bonds, or in, or
growing in any manner out of the Bonds . (d) all actions, causes of actions,
claims and demands whatsoever which the Indemnitors and/or Principals may
have or acquire againshyasubcontractor, laborer or materialmen, or any person
furnishing or agreeing to furnish or suppabor, material, supplies, machinery,
tools, or other equipment in contien with or on account of any and all
contracts referred tan the Bonds; and against amsyrety or sureties of any
subcontractor, laborer or materialmen.

Id. at 1, 1 3.
In the event of Defendants’ default on aid¢he bonded contracts, the GAI provided that
Liberty had the right to “tadover” and complete the project at Defendants’ expense:

In the event of the following: breacklefault, or termination asserted by the
obligee in any Bond; any Principal’s abandant of the work or forfeiture of
any contract covered by the Bond, aRyincipal’'s failure to pay obligations
incurred in connection therewith . . . thére Surety shall have the right, at its
option and in its sole dcretion and is hereby aotiized, with or without
exercising any other right @ption conferred upon it bgw or under the terms of
this Agreement, to take possessionamfy part or all of the work under any
contract or contracts covered by the Bonds at the expense of the Indemnitors
and Principals, to complete or arrarfge the completion of the same, and the
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Indemnitors and Principals shall promptly, upon demand, pay the Surety for all
losses, fees, costs aexpenses so incurred.

Id. at 2, 1 5.

The Defendants waived any right to notxfedefault or execution of any bonds governed
by the agreemenld. at 3, § 10. The GAI furthegrovided that all of Defedants’ “interest, title
and rights in any contract or uerdiaking referred to in any BondVere to be “held as a trust
fund” which “shall inure to the lmefit of the Surety for any I@lity or lossit may have to
sustain under any Bondd. at 3, T 11.

Importantly, the GAI gave Liberty Mutual theght to settle claims in its sole discretion
unlessDefendants provided collateral security:

The Surety shall have the riglatt its option and sole distion, to adjust, settle or

compromise any claim, demand, suitjodgment upon ray Bond, unless any

Indemnitor or Principal, providing a reasonable legal basis therefor, shall request

the Surety to litigate such claim or demda or to defend such suit, or to appeal

from such judgment, and shall deposit vitie Surety, at the time of such request,

cash or collateral satisfactory to ther&y in kind and amount to be used in

paying any judgment or judgments rerateror that may be rendered, with

interest, costs, expensasd attorneys’ fees, including those of the Surety.
Id. at 3, T 13.

Similarly, the GAIl appointed Liberty Mutual as Defendants’ attorney-in-fact “with the
full right and authority, but not &hobligation, to exercise all thieghts of the Indemnitors and
Principals assigned, transferred, and set over t8uhety in this Agreemenwith full power and
authority to execute on behalf of and siga ttame of any Indemnitor and/or Principadl” at 3—

4, 1 18. That power extended to any document whéglled to be executed “in order to give full
effect not only to the intent and meaning of within assignments, but also to the full protection

intended to be herein given to the Suratyder all other provisions of this agreemend”

Further the Defendants agreed to prospectiveltifirand confirm all acts and actions taken and
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done by the surety as such ateyan-fact and agree to protect and hold harmless the Surety for
acts herein granted as attorney-in-fatd.”
B.

While in the process of completing numerdaigie-scale construotn projects for North
Carolina counties and municipalities, Defendarats into cash flow problems. According to
Defendants, the North Carolina DepartmeniTadnsportation withheld payment on completed
projects and asserted liquiddtdamages claims “in hopes of reducing the large payable” which
Defendants had accrued against the North Caré@legg@artment of Transportation. Def. Resp. at
5, ECF No. 110. Regardless of the reason, Lybbtutual received numerous claims on the
bonds alleging that Defendantsreeot paying their bills.

On November 24, 2015, DidRrittenden, owner of one oféhDefendants, sent Liberty
Mutual a letter. Crittenden Iter, ECF No. 104, Ex. E. In ¢hletter, Crittenden referenced
Defendants’ unfavorable cash flow situation and requested additional loans from Liberty Mutual.
Id. at 1. Crittenden explained aty barring financial assiste@ from Liberty Mutual, the
Defendants would “have no choice but to stop work on these projitt€rittenden stated: “If
in fact Liberty wishes to hav®eVere continue to work on dke projects, we are happy to
cooperate and will do everything wen do to minimize the costld. Crittenden informed
Liberty Mutual that Defendants’ only “reakset of value” remaining was twenty-one million
dollars in pending receivables due from the Department of Transportiticat. 2. The letter
then provided an estimate of the funds necessary to complete the ptdjexttS8—4.

In response to Defendants’ financial circumstances, the parties agreed to a
“Memorandum of Understanding” whereby LibeMutual would advance money to “finance

Devere’s continued opation to complete the Bonded Prdgt Mem. Understanding, ECF No.
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104 at 6, Ex. F. At the same time the Memalam of Understanding saexecuted, Defendants
provided letters whichdvised that Defendants were defaudtion all their cortsuction projects
with North Carolina governmental entiti€eeletters of Default, ECF No. 104, Ex. F.

According to Defendants, Liby Mutual delayedroviding financial asistance for nine
weeks. By that poinsubcontractors had demobilized froine projects and began filing payment
bond claims. Defendants further alleged thabekly Mutual refused to cooperate with
Defendants in prosecuting collection offBedants’ outstanding accounts receivables.

According to Liberty Mutual, negotiationsga&rding extension of additional funds were
unsuccessful because Defendants were requdsiemcing conditions thatiberty Mutual was
unwilling to accept. On January 27, 2016, Liberty tdéh sent a letteformally rejecting
Defendants’ proposed financingrms and providing notice of default on the bonds. Sebastian
Letter, ECF No. 104, Ex. I. Ithat letter, Libety Mutual also requestedahcollateral security in
the amount of $12,500,000.00 be postddat 7.

To date, Defendants have not indemnifieddrty Mutual nor posted collateral, despite
Liberty Mutual's entittement to collateral der the GAI and this Court’s multiple orders
directing Defendants to post catiéral. Defendants’ primary dadgtion is that Liberty Mutual
“did not consult with DeVere or staff in éhnegotiation and settlenteprocess and did not
present settlement proposals feview and input prior to filaacceptance of the same.” Def.
Resp. at 9.

.

A motion for summary judgmemshould be granted if the “mortashows that there is no

genuine dispute as to any material fact andntiowant is entitled to judgment as a matter of

law.” Fed. R. Civ. P. 56(a)The moving party has the initial lilen of identifying where to look
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in the record for evidence “which it believes demonstrate the absence of a genuine issue of
material fact.” Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The den then shifts to the
opposing party who must set out specific facts showing “a gemsue for trial.” Anderson v.
Liberty Lobby, Ing. 477 U.S. 242, 250 (1986) (citation omitfe The Court must view the
evidence and draw all reasonalsiferences in favor of the namevant and determine “whether
the evidence presents a sufficient disagreemenfjtoreesubmission to a juryr whether it is so
one-sided that one party mymevail as a matter of law.Id. at 251-52.

.

Liberty Mutual requests summyajudgment on Count | of itsomplaint only: breach of
contract by failure to indenifiy or provide collateral. Libgy Mutual also requests that
Defendants’ affirmative defenses related to theabh of contract claim be stricken because they
are legally untenable. Those motions will be granted.

A.

The provisions of the GAI unambiguously estitliberty Mutual to both indemnification
of losses and the posting of collatefa¢eGAl at 1, T 2 (“The Indanitors shall exonerate, hold
harmless, indemnify, and keep imdeified the Surety from and against any and all liability for
losses, fees, costs, and expensesh@tsoever kind of nature . . .Surety determines, in its sole
judgment, that potential liability ésts for losses and/or fees, costs, and expenses for which the
Indemnitors and Principals wibe obliged to indemnify th8urety, promptly upon demand, a
sum of money equal to an amountateined by the Surety or catkeral security of a type and
value satisfactory to the Suretg,cover that liability.”).

Defendants do not dispute that they hane indemnified Liberty Mutual or posted

collateral. Likewise, Defendants do not disputat thiberty Mutual has suffered financial losses
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as a result. Rather, Defendants d#ssely two arguments: that theeiare material issues of fact
regarding the amount of damages Defendants baffered and that Liberty Mutual’s claim for
collateral security is premature. Neither argument has merit.

First, Defendants argue that Liberty Mutisals not provided “proper documentation” of
the costs or expenses it has incurred. Befsp. at 11. Defendants acknowledge that Liberty
Mutual has provided a declaration from its mlaicounsel summarizing bérty Mutual’s losses,
but argue that the declaration is not sufficiémtsubstantiate Liberty Mutual's request for
damages. In response, Liberty Mutual pointdhte provision in theGAl which provides that
“vouchers or other evidence of any such payenade by the Surety shall be prima facie
evidence of the fact and amount of the liabilitythie Surety.” GAIl at 1, I 2. Defendants attempt
to sidestep that provision by ads®g that “by definition, primdacie evidence is not conclusive
and subject to rebuttal.” Def. Resp. at 11. Tisatrue, but Defendasithave not produced any
affirmative evidence which would undermineetlprima facie evidence Liberty Mutual has
presented.

“Provisions in indemnity agements granting to the indeitam the right to compromise
and settle claims, and providing that vouchansl other evidence of payment shall be prima
facie evidence of the propriety thereof, haween upheld as not against public policy and
enforced by the courts.Transamerica Ins. Co. v. Bloomfield01 F.2d 357, 362 (6th Cir.
1968)° These provisions are meant to “facilitate the handling of settlements by sureties and
obviate unnecessary and costly litigatiold.”at 363.

Against this background, Defendants arguat thiberty Mutual had an obligation to

present evidence of its losses/bed the declaration. That is not so. The purpose of allowing a

® In Bloomfield the indemnity provision was substantially identical to the provision in the GAI here: “the voucher
or other evidence of such payment shall be prima fexigence of the propriety thewf and of the Indemnitor’s
liability therefor to the Company.Td. at 359 n.1.
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declaration to serve as prima facie evidenc® iBee sureties from the burden of exhaustively
documenting every aspect of its damages from primary documents. Liberty Mutual has provided
a declaration which, under the unambiguous teomthe GAI, is primafacie evidence of its
losses’ The burden thus rests with Defendantsrabut that prima facie case by presenting
affirmative evidence of bad faittseeScott v. Harris 550 U.S. 372, 380 (2007) (“When the
moving party has carried its burden [at summjadgment], its opponent must do more than
simply show that there is some metaphysical daslib the material facts.”) (citations omitted).

Defendants argue that the declaratiomvpted by Liberty Mutual, which asserts
$23,274,628.13 in losses, is contradicted by amospecadsheet provided to Defendants on
November 11, 2016, which reflected that Liberty Mutual hasasued only $19,740,279.29 in
losses.CompareSpreadsheet of Losses, ECF No. 104, Exwkh November 2016 Email and
Spreadsheet, ECF No. 110, Ex. B. This argumdist fiar short of rebuiihg the prima facie case
of damages that Liberty Mutual has established. The spreadsheet Defendants rely upon as
revealing the contradiion was provided on November 11, 2016. The declaration of losses now
relied upon by Liberty Mutual wafiled with its motion for summary judgment on December 9,
2016. The fact that Liberty Mutual’'s losses ea&sed over a one month period does not suggest a
contradiction in Liberty Mutud numbers. Defendants have moesented any evidence of a
contradiction in Liberty Mutual’'s assertéusses, much less evidence of bad faith.

Defendants also attempt to argue that because Liberty Mutual avers that its damages will
increase in the future, there is no conclusive evidence of Liberty Mutual’s current damages. The
fact, however, that more damages will be sustiin the future does not mean that Liberty

Mutual cannot quantify the damages it hagadly sustained. Defendardssert that Liberty

* The sufficiency of the deatation is further revealed by the fact thlaé declaration included a sixteen page
spreadsheet which provides details aérgvclaim made to Liberty Mutual andvesling the total of claims made to
be $23,274,628.1%eeSpreadsheet of Losses, ECF No. 104, Ex. K.
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Mutual will settle claims in the future that Nwilecrease its overall damages. But Defendants do
not try to substantiate that argument. Givea slubstantial amount of claims against Liberty
Mutual, it seems exceedingly likely that Liberty Mal’s losses in the future will rise, not fall.
Again, and most importantly, Defendants havepresented affirmative evidence to the contrary
and thus have not rebutted LibeMutual’s prima facie case.

Third, Defendants argue that the consultant attorney fees which Liberty Mutual
includes in its damages are excessive and unreasdrtdbleever, the GAI @arly provides that
Defendants are liable for all consulting and attorieeg that Liberty Mutual incurs as a result of
a breach of the agreement. GAIl at 1, { 2. Thus,declaration would also provide prima facie
evidence of the validity and gooditfa of those expenses as weklee id.See alsdBloomfield
401 F.2d at 362 (“The surety wadtzarized to incur expense fovestigating and defending the
claims asserted against it and to employ accowtattbrneys and invesétprs to perform this
service.”). There is, as Defendants argue, aireguent under Michigan Va that attorney fees
awards be reasonabl8eeSmith v. Khouri 481 Mich. 519, 528 (2008). However, Defendants
have produced no affirmative evidence of esbeeness or unreasdmaness. As already
explained, the contractual provisions whereby al@tions constitute pna facie evidence of
losses sustained in good faith have been upbyldourts as consistent with public policy. If
Liberty Mutual were required to specifically donant all of its consulting and attorney fees
expenses, the reason for the prima facie gromiof the GAI would be undermined. Because
Defendants have not provided anydence to rebut the prima faciase that the attorney fees
and consulting fees that LiberMutual is seeking are reasonable, there is no genuine issue of

fact regarding those feeSee als@tate Auto. Mut. Ins. Co. v. Reschie. 206-CV-15410, 2008

® Defendants assert that Liberty Mutual is seeking $628,122.97 for work provided by Boyle Consulting Group, Inc.,
$1,132,119.47 for work provided by Meridian Consulting Group, and $792,239.42 fkrpnavided by Watt,
Tieder, Hoffar & Fitzgerald, LLP, law firm.

-11 -



WL 4937971, at *5 (E.D. Mich. Nov. 14, 2008) @efing the argument that professional and
consulting fees were excessive because thendaft had not provided evidence “from which a
rational jury could find for the defendant”).

Finally, Defendants argue that Liberty Mal's claim for the posting of collateral
security is premature. In support, Defendants 8déeco Ins. Co. of Am. v. Oakland Excavating
Co. for the proposition that “[d]eand by the surety of collatéress a condition precedent to
suit.” No. 208-CV-10546, 2009 WL 1658404, at *4 (ENDich. June 12, 2009). That is true, but
Defendants cannot reasonably argue that nateodl demand was made. On January 27, 2016, a
representative of Liberty Mutuaent a letter demanding colleie Sebastian Letter, ECF No.
104, Ex. |. Defendants admit that the letter wasat, but argue that it was only received by
former counsel of Defendants, rtbe principals themselves. Lty Mutual has provided FedEx
receipts which demonstrate that each irdiral Defendant received a copy of the letsreECF
No. 114, Ex. 1. More importantly, this Court hasce ordered Defendants to produce collateral.
Defendants’ argument that they have not recenaitte of a collateral demd is without merit.

In short, the terms of the GAI unambiguousiytitle Liberty Mutualto the damages it
seeks. Under the GAI provisiongjberty Mutual has provided prima facie evidence of its
damages. Defendants have not produced affirmative evidence to rebut that prima facie case.
Thus, summary judgment is appropriate.

B.

In its motion to strike affirmative defees, Liberty Mutual ayues that Defendants’
affirmative defenses to Liberty Mutual’s breachcohtract claim are not legally cognizable and
should be stricken. In response to the motion, Badats argue that it should be denied because

it is untimely. But Defendants do not argue that the affirmative defenses have legal merit.

-12 -



Certainly, Defendants have nohised these affirmative defees in opposition to Liberty
Mutual’s motion for summary judgment on the brea€ltontract claim. Thus, it is ultimately
irrelevant whether those affirmagivdefenses might have been nogious: they were not raised
in opposition to the motion for summary judgm@nfo the extent Defendants raised these
affirmative defenses in opposition to the motiongommary judgment, they have been rejected.
To the extent these arguments were not raiexy, are now moot. In either circumstance, the
affirmative defenses are deficient asatter of law. They will be stricken.
C.

Having concluded that Liberty Mutual hasnctusively demonstrated its entitlement to
damages under the GAI, the only remaining question is whether judgment in the amount of the
established damages will be eetd now. Liberty Mutual requestiat judgment be entered in
the amount of the currently substantiated damagddgtat it be given leavto file a motion for
an amended judgment once the final amount alateages is known. In support of this request,
Liberty Mutual citesTravelers Cas. & Sur. Co. of Am. v. J.O.A. Const, No. 07-13189, 2009
WL 928848, at *4 (E.D. Mich. Mar. 31, 2009)ifd, 479 F. App’x 684 (6th Cir. 2012), and
aff'd, 479 F. App’x 684 (6th Cir. 2012). lhravelers the court granted thgaintiff's request to
“file a motion for an amended judgment famyaadditional claims received or any additional
losses, costs, expenses, or fees incurred by the Plaintiff after June 30, 2008 that are related to the

Agreement.”ld. Identical relief was provided iReschke2008 WL 4937971, at *7. Defendants

® It should be further noted that the provisions of the GAI, quoted above, unambiguously proeide Mutual
with the right to settle the affirmative claims without niegdto provide notice to or cooperate with Defendants. If
Defendants had presented evidence indicating that Liberty Mutual had settled claims in bad faith, summary
judgment might not be appropriate.tBas already explained, Defendantwvénaot presented any such evidence.
Further, the fact that Defendants have not posted collateral after having been ordered to undermines emy argum
regarding bad faith they might mak&eeGreat Am. Ins. Co. v. E.L. Bailey & Co., In841 F.3d 439, 448 (6th Cir.
2016) (holding that the defendant’s failure to post collateral undermined its arguments regarding b&eéadtlsp
Liberty Mut. Ins. Co. v. Aventura Eng'g & Const. Co84 F. Supp. 2d 1290, 1316 (S.D. Fla. 2008) (explaining
that “several courts have held that a principal's ffailto post collateral defeats the defense of bad faith” and
collecting cases).
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have not addressed this request by Liberty Mutnakpt to argue that because Liberty Mutual’s
damages will rise, the amount of its current isssndeterminable. Given Liberty Mutual’s clear
entitlement to damages under the GAI, howeverpillal be inequitable to require it to wait until
it has resolved all pending claims against it befentering judgment against Defendants. The
bonds in this case cover a wide variety of commenstruction projects. The claims process is
intricate and time-consuming. Because Libertythél has adequately demonstrated its damages
as of December 9, 2016, judgmewitl be entered in that amount. Because Liberty Mutual will
also be entitled to damages in the as-yet temdened amount of its final losses, it will be
granted leave to file a motion for an amended fuelgt. Liberty Mutual sh&be ordered to file a
status report once every three months updatiagCburt and Defendants on the progress of its
attempts to resolve all remaining claims, utihg an updated sprea@s listing its current
damages.

V.

Accordingly, it is ORDERED that Liberty Mutual’s motion for partial summary
judgment, ECF No. 100, SRANTED.

It is furtherORDERED that Liberty Mutual’s motion to strike affirmative defenses, ECF
No. 102, iSGRANTED.

It is furtherORDERED that Defendants’ affirmative defenses of Mitigation of Damages,
Unreasonable/Unrecoverable Costs, Bad Faith, No Liability for Payments, and Release are
STRICKEN to the extent they are advanced adalnberty Mutual’'s claim for breach of
contract.

It is furtherORDERED that, in accordanoeith Federal Rules d€ivil Procedure 54, 55,

and 58, on Count One of Liberty Mutual’'s Cdaipt against Defendasit judgment on Count
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One of Liberty Mutual’s Complaint is enteredfavor of Plaintiff Liberty Mutual and against the
company Defendants in the amoun$af,274,628.13.

It is furtherORDERED that Liberty Mutual iDIRECTED to submit a status report on
or beforeMay 29, 2017,indicating the progress made towards full resolution of all remaining

claims and including an updated spreadsheet.

Dated: February 28, 2017 s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was smrved
upon each attorney or party of rectretein by electronic means or fir
class U.S. mail on February 28, 2017.

s/Michael A. Sian
MICHAEL A. SIAN, CaseManager
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