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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
TRACEY FURISTER

Plaintiff, CASE NO. 16-10454
V. MAGISTRATE JUDGE PATRICIA T. MORRIS

COMMISSIONER OF SOCIAL SECURITY,

Defendant
/

MAGISTRATE JUDGE'S OPINION AND ORDER ON CROSS
MOTIONS FOR SUMMARY JUDGMENT (Docs. 19, 22)

A. Introduction and Procedural History

This is an action for judicial revieaf a final decision by the Commissioner of
Social Security(“Commissioner”) denying Plaintifé claim for Supplemental Security
Income (“SSI”) under Title XVI, 42 U.S.C. § 1381 seq(Doc. 4 Tr. 1-3). The matter is
currently before the Court on cross-motions for summary judgment. (Docs. 19, 22). The
case was reassigned from District Judge Gerald Rosen to District Judge Mark Goldsmith
on December 27, 2016, pursuant to the retirement of Judge Rosen. On April 20, 2017,
Judge Goldsmith ordered the parties to “discuss whether they are willing to consient,
28 U.S.C. 8 636(c), to conducting &lrther proceedings in this case before the assigned
Magistrate Judgé (Doc. 24). If the parties did not so consent, they were required to file
“a joint notice, within two weeks of the date of [that] order, advising the Court that the
parties do not consent.Id(). If they did consent, the Commissioner was instructed to “file

a fully executed Notice, Consent and Reference of a Civil Action to a Magistrate Judge
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form,” and was to perform this action “within two weeks of the date of this orddr)” (
The matter was not stayed pending the parties’ decision on whether to consent. On January
31, 2017, the undersigned magistrate judge issued a report and recommendation to grant
Furister's motion for summary judgment. (Doc. 25). Later that day, the Commissioner filed
a notice of consent to magistrate judge jurisdichearing signatures from both parties
(Doc. 26). On February 7, 2017, District Judge Goldsmith filed an order instructing that
“[i] n light of the partiestonsent, the Court orders that the matter is deemed to be before
theMagistrate Judge for entry of final judgment.” (Doc. Z#)e consent form was signed
by District Judge Goldsmith on February 7, 2017. (Doc. @8ih consent to conduct all
proceedingsn this matter, including the entry of final judgment, | therefore now convert
my earlier report and recommendation into an opinion an order.

Plaintiff Tracey Furister was fortgne years old as of February 17, 2015, the date
of the ALJs decision(Tr. 29, 189). Her applicatiotor benefitswas initially denied on
April 15, 2013. (Tr. 63). Furister requested a hearing before an Administrative Law Judge
(“ALJ"), which took place before ALJ Andrew Sloss on September 26, 2014. (52)40-
Furister, represented by attorney Aaron Lemmetestified,as did vocational expert
(“VE”) Edwards (Id.). A second hearing was held on January 9, 2015, to permit Furister
to question the VE regarding supplemental interrogatories sent to that expert-39jy. 35
At the second hearing, Furister was represented by attorney Lunitz, and VE Everetts
testified. (d.). OnFebruary 17, 2015, the ALJ issued a written decision in wiectound

Furister not disabled. (Tr18-29). On December 92015, the Appeals Counaienied
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review. (Tr. 1-3). Furisterfiled for judicial review of that final decision dRebruary 8
2016. (Doc. 1).

B. Standard of Review

The district court has jurisdiction to review the Commissiai@nal administrative
decision pursuant to 42 U.S.C. 8§ 405(g). The district touewiew is restricted solely to
determining whether the “Commissioner has failed to apply the correct legal standard or
has made findings of fact unsupported by substantial evidence in the re&daliiydn v.
Commt of Soc. 8c, 595 F. Appx 502, 506 (6th Cir. 2014) (internal citations omitted).
Substantial evidence is “more than a scintilla of evidence but less than a preponderance; it
is such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.”Rogers v. Commof Soc. Sec486 F.3d 234, 241 (6th Cir. 2007) (internal
guotations omitted).

The Court must examine the administrative record as a whole, and may consider
any evidence in the record, regardless of whether it has been cited by tifgeAlMalker
v. Secretary of Health and Human Servj@34 F.2d 241, 245 (6th Cir. 1989). The Court
will not “try the case de novo, nor resolve conflicts in the evidence, nor decide questions
of credibility.” Cutlip v. Sety of Health & Human Serv25 F.3d 284, 286 (6th Cir. 1994).
If the Commissionés decision is supported by substantial evidence, “it must be affirmed
even if the reviewing court would decide the matter differently and even if substantial
evidence also supports the opposite conclusiohn &t 286 (internal citations omitted).

C. Framework for Disability Determinations
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Under the Act, “DIB and SSI are available only for those who hddesability.™
Colvin v. Barnhart475 F.3d 727, 730 (6th Cir. 2007). “Disability” means the inability

to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment which
can be expected to result in death or which has lasted or can be
expected to last for a continuous period of not less than [twelve]
months.

42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A) (DIB); 20 C.F.R. § 416.905(a) (SSI). The
Commissiones regulations provide that disability is to be determined through the
application of a five-step sequential analysis:

Step One: If the claimant is currently engaged in substantial
gainful activity, benefits are denied without further analysis.

Step Two: If the claimant does not have a severe impairment
or combination of impairments that “significantly limits . . .
physical or mental ability to do basic work activities,” benefits
are denied without further analysis.

Step Three: |If the claimant is not performing substantial
gainful activity, has a severe impairment that is expected to last
for at least twelve months, and the severe impairment meets or
equals one of the impairments listed in the regulations, the
claimant is conclusively presumed to be disabled regardless of
age, education or work experience.

Step Four: If the claimant is able to perform his or her past
relevant work, benefits are denied without further analysis.

Step Five: Even if the claimant is unable to perform his or her
past relevant work, if other work exists in the national economy
that plaintiff can perform, in view of his or her age, education,
and work experience, benefits are denied.



20 C.F.R. 88 404.1520, 416.92%kee also Heston v. Cormof Soc. Sec245 F.3d 528,
534 (6th Cir. 2001). “Through step four, the claimant bears the burden of proving the
existence and severity of limitations caused by [his or] her impairments and the fact that
she is precluded from performing [his or] her past relevant wddnés v. Commof Soc.
Sec, 336 F.3d 469, 474 (6th Cir. 2003he burden transfers to the Commissioner if the
analysis reaches the fifth step without a finding that the claimant is not disablats v.
Comm’rof Soc. Se¢459 F.3d 640, 643 (6th Cir. 2006). At the fifth step, the Commissioner
is required to show that “other jobs in significant numbers exist in the national economy
that [the claimant] could perform givéhis or]her RFC [residual functional capacity] and
considering relevant vocational factor&bgers 486 F.3d at 241 (citing 20 C.F.R. 88§
416.920(a)(4)(v), (9)).

Under the authority of the Social Security Act, the SSA has promulgsgathtions
that provide for the payment of disabled ctslthsurance benefits if the claimant is at least
18 years old and has a disability that began before age 22 (20 C.F.R. 404.350(a) (5) (2013).
A claimant must establish a medically determinable jghysor mental impairment
(expected to last at least twelve months or result in death) that rendered her unable to
engage in substantial gainful activity. 42 U.S.C. 8 423(d)(1)(A). The regulations provide a
five-step sequential evaluation for evaluating disability claims. 20 C.F.R. § 404.1520.

D. ALJ Findings

Following the fivestep sequential analysis, the ALJ fourdristernot disabled

under the Act(Tr. 29). The ALJ found at Step Oninat Furister hachot engage in
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substanal gainful activity following thealleged onset dat@anuary 15, 2013Tr. 20). At
Step Two, the ALJ concludedat Furistehad the following severe impairmentshronic
obstructive pulmonary disease (COPD) and degenerative disc disélase202). At
Step Three, the ALJ found tHatirister’'scombination of impairments did not meet or equal
one of the listed impairmentsIi( 22). The ALJ then found thdturisterhad the residual
functional capacity (“RFC”) to perfornsedentary work.except with the following
additional limitations:

[She] can frequently climb ramps or stairs and balance. However, the

claimant must avoid concentrated exposure to vibration, respiratory irritants

and hazards
(Tr. 22-27).At Step Four, the ALfound that Furistecould not return to any past relevant
work. (Tr.28). At Step Five, the ALJ concluded tHaitristerretained the ability to perform
work which exists in significant numbers in the national economy. (Tr. 28-29).

E. Administrative Record

1. Medical Evidence

The Court has thoroughly revieweHurister's medical record. In lieu of
summarizing hemedical history here, the Court will make references and provide citations
to the record as necessary in its discussion of the parties’ arguments.

2. Application Reports and Administrative Hearing
a. Furister’s Function Report

Furistercompleted a function report darch 5 2013. (Tr233-40).Furister writes

in difficult to decipher cursive script, thus the Court will do its best to determine her
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meaning. Furistanrote that she was disabled by pain, COPD, heart disease, and numbness
in the legs. (Tr. 233). She took care of her thirteen year old son and had pets, but received
assistance from her roommate. (Tr. 234). Her sleep was interrupted bygairshe had

some difficult bathing, caring for her hair, and shaviidy) (She did not requir@minders

to perform personal care or take medicine. (Tr. 235). She prepared “quick & easy” meals
daily. (Id.). She did not perforngard work or housework.I(l.). She could drive a car,
shopped in stores monthly, and could handle money. (Tr. 236). Her hobbies included
sewing on a monthly basis. (Tr. 237). She spent time with others occasidia)\5lie

wrote of problems performing all postural and exertional activities, but did not report
mental issues, including remembering, concentrating, understanding, or getting along with
others. (Tr. 238). She could follow instructions and get along with others in an “ok”

Mo

fashion. (Tr. 239). As to assistive devices, she wrote that she used “oxygen” “all the time,”
but did not note the use of any walking ait.) Finally, she drafted a long list of
medicines, but did not list any side effects of these medications. (Tr. 239-40).
b. Furister’'s Testimony at the First Administrative Hearing

Furister testifiecat the September 26, 201H4earingthat she was prevented from
working by degenerative disc disease, bone loss in the spine, spinal stenosis, and narrowing
of the spinal canal. (Tr. 44). Her “lumbars one and two have fused togetder.’She
required “spinal fusion” surgery, which promised to relieve her pain to some dddree. (

She was in pain “24/7,” and was unable to belald). Her pain was caused by a car accident

many years prior, but the pain began deteriorating in the four years fiprFrister
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asserted that the use mikedication, physical therapy, injections, and a TENS unit were
ineffective. (d.).

Furister wore “oxygen at nighttime” due to labored breathing brought on by COPD.
(Id.). She ceased smoking four months prior to the hearing, and used inhalers daily. (Tr.
45).

Furister had a heart stent and “needed another one.” (Tr. 45). She also suffered from
hepatitis C, and suffered from medication side effects which “make you really $tk.” (

She could cook, stand, and do dishes if she did them “in intervals.” (Tr. 46). She did not
lift over five pounds.I.). Furister relied on her daughter to do laundry, vacuum, and mop
the floor. (d.).

Furister spent her days getting her son ready for school, sitting, performing tasks
around the house, exercising, and assisting her son with homework. (Tr. 46). As to exercise,
she used a rubber band to stretch her legs and strengthen her muscles in order to improve
her spine.Id.).

Furister asserted that she was prescribed a walker by her physician to prevent falls
when her back “goes out.” (Tr. 46-47). She discussed experiencing better and worse days,
with her worse days involving shooting pain that occurred during simple tasks like putting
on shoes. (Tr. 47). This pain was significant enough to prevent her from moving; the pain
happened “quite frequently.Id.). This pain persevered despite her usual regimen of strong
medication. Id.). Sheied down on the couch and propped up her legs daily, which relieved

her back pain to some degree. (Tr. 48). The pain radiated from her back into her legs; she
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no longer has “any reflexes in [her] feetd.]. This impacted her balance, and resulted in
falls “[a]ll the time,” particularly first thing in the morningld(). Her “energy level” was
at a “five, six,” because she desired “to do more things, but.téldl.). She got three to
four hours of uninterrupted sleep per night. (Tr. 49).

Furister was unable to sit still for more than twenty minutes at a time, and could
stand for fifteen minutes. (Tr. 49-50).

C. The VE’s Testimony at the First Administrative Hearing

The ALJ then called upon the servicesaoVE to determind-urister'sability to
perform work.(Tr. 58. The ALJthenasked several questions regardingisters past
work, but these questions are not relevant as the ALJ foundrahiasterwas unable to
perform any past work, and thbased his unfavorable decision Buarister’s ability to
complete other work available in the national economy. (Tr528,The ALJ asked the
VE to assume a hypotheticahdividual with Furister'sage, education, and work
experience, and who could perform light work with the following additional limitations:

Can only frequently climb ramps or stairs and balance, and must .id. avo
concentrated exposure to vibration, respiratory irritants, and hazards.

(Tr. 51). The VE responded that Furister could perform her past relevant work as a
newspaper delivery person, but once again this finding is irrelevant because tke ALJ
analysis proceeded to Step Five of the sequential evaluation process. (Tr. 28).

Furisters attorney then asked what percentage of time an employee could be off

task before their distraction became work preclusive; fifteen percent, answered the VE. (Tr.
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51-52).Furnster's attorney also asked whether a worker who was required to “lay down
and elevate her feet at intermittent and unexpected times throughout the day” would be
able to perform work; the VE found such a restriction would be work-preclusive. (Tr. 52).

Puwzzlingly, the VE did not testify as to jobs which a hypothetical individual
experiencing Furistés limitations could perform. However, VE Everts appears to have
produced a “Vocational Interrogatory” in March 2012, in which she presented written
testimony.(Tr. 25760). Specifically, she addressed a hypothetical in which a worker with
Furisters education, age, and experience, would be limited to sedentary work, but who
could “frequently climb ramps or stairs and balance” and who “must avoid concentrated
exposure to vibration, respiratory irritants, and hazards.” (Tr. 258). Everts concluded that
a solimited individual could not perform any of Furistempast work, but could perform
work as a packer (70,000 jobs nationally), information clerk (85,000 jobs), and inspector
(13,000 jobs). (Tr. 259). Furisterattorney did not challenge the lack of testimony on jobs
available in the national economy at the oral hearing, and Furister does not argue in her
brief that the ALJ's decision is lacking support from the VE's testimony. Furister has thus
waived whatever arguments she could have raised, if any, with regard to this lack of
testimony at the oral hearin§eeRice v. Comsm of Soc. Sec169 F. Appx 452, 454 (6th
Cir. 2006)

d. The VE's Testimony at theSecondAdministrative Hearing
A second administrative hearing was held on January 9, 2015. (TFWBi&ter’s

attorney asserted that a worker who was found disabled by their physician would be unable
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to perform work; the ALJ agre€dld.). Her attorney then asked whether the jobs identified
by the VE,i.e. packer, information clerk, and inspector, would require a worker to be on
task for a minimum percentage of the workday; the VE confirmed that employers tolerate
no more than fifteen percent time off task. (Tr. 38). Finally, the VE confirthat
employerggenerally permit no more than one absence per month follayimgbationary

period. (d.).

F. Governing Law

The ALJ must “consider all evidence” in the record when makirdisability
decision. 42 U.S.C. 8 423(d)(5)(B)he regulations carve the evidence into various
categories, “acceptable medical sources” and “other sources.” 20 C.F.R. § 404.1513.
“Acceptable medical sources” include, among others, licensed physicians and licensed or
certified psychologistdd. § 404.1513(a). “Other sources” include medical sources who
are not “acceptable” and almost any other individual able to provide relevant evidence.
8§ 404.1513(d). Only “acceptable medical sources” can establish the existence of an
impairment. SSR 06-03p, 2006 WL 2329939, atB@th  “acceptable” and nen

acceptable sources provide evidence to the Commissioner, often in the form of opinions

1 Both Furistets attorney and the VE are incorrect on this point. The questionatfilitisis reserved to
the Commissioner, thus a physicianfinding that a claimant is disabled does not render the claimant
disabled See20 C.F.R. § 404.1527(d).
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“about the nature and severity of an individsalmpairment(s), includingymptoms,
diagnosis and prognosis, what the individual can still do despite the impairment(s), and
physical and mental restrictionsd. at *2. When “acceptable medical sources” issue such
opinions, the regulations deem the statements to be “medical opinions” subject te a multi
factor test that weighs their value. 20 C.F.R. § 404.1527. Excluded from the definition of
“medical opinions” are various decisions reserved to the Commissioner, such as whether
the claimant meets the statutory definition of disability and how to measure hisRit@er

Id. at 404.1527(d).

The ALJ must use a sifactor balancing test to determine the probative value of
medical opinions from acceptable sources. 20 C.F.R. § 404.1527(c). The test looks at
whether the source examined the claimant, “the length of the treatment relationship and the
frequency of examination, the nature and extent of the treatment relationship,
supportability of the opinion, consistency of the opinion with the record as a whole, and
specialization of theréating source.’'Wilson v. Comrm of Soc. Se¢.378 F.3d 541, 544
(6th Cir. 2004) See als®0 C.F.R. 8§ 404.1527(c). ALJs must also apply those factors to
“other source” opinionsSeeCruse v. Comnn of Soc. Se¢502 F.3d 532, 5482 (6th Cir.

2007); SSR 06-3p, 2006 WL 2329939, at *2.

Certain opinions of a treating physician, in contrast, receive controlling weight if
they are “wellsupported by medically acceptable clinical and laboratory diagnostic
techniques” and are “not inconsistent with the other substantial evidence in [the] case

record.” 20 C.F.R. 8§ 404.1527(d)(8ee also Wilsqr878 F.3d at 544. The only opinions
12



entitled to dispositive effect deal with the nature and severity of the clasnant
impairments. 20 C.F.R. § 404.1527(d); SSR2§61996 WL 374188, at *2. Therefore,
the ALJ does not owe a treating opinion deference on matters reserved to the
Commissioner. 20 C.F.R. 8 404.1527(d); SSR2PH1996 WL 374188, at *2. The ALJ
“will not give any special significance to the source of an opinion” regarding whether a
person is disabled or unable to work, whether an impairment meets or equals a Listing, the
individual’s RFC, and the application of vocational factors. 20 C.F.R. § 404.1527(d)(3).
The regulations mandate that the ALJ provide “good reasons” for the weight

assigned to the treating sourEeopinion in the written determination. 20 C.F.R. 8
404.1527(c)(2) See alsd~urister v. Comnr of Soc. Sec.482 F.3d 873, 875 (6th Cir.
2007). Therefore, a decision denying benefits

must contain specific reasons for the weight given to the treating

sources medical opinion, supported by the evidence in the case

record, and must be sufficiently specific to make clear to any

subsequent reviewers the weight the adjudicator gave to thedreatin

source’s opinion and the reasons for that weight.
SSR 962p, 1996 WL 374188, at *5 (199@ee also Rogerd86 F.3d at 242. For example,
an ALJ may properly reject a treating source opinion if it lacks supporting objective
evidenceRevels v. Sec. of Health & Human SeB& F. Supp. 637, 6401 (E.D. Mich.
1994), aff'd, 51 F.3d 273, 1995 WL 138930, at *1 (6th Cir. 1995) (unpublished table
decision).

An ALJ must analyze the credibility of the claimant, considering the claimant

statements about pabm other symptoms with the rest of the relevant evidence in the record
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and factors outlined in Social Security Ruling 96-7p. Credibility determinations regarding
a claimants subjective complaints rest with the AlSee Siterlet v. Sgcof Health &
Human Servs.823 F.2d 918, 920 (6th Cir. 1987). Generally, an 'ALdredibility
assessment can be disturbed only for a “compelling reaSons’'v. Comim of Soc. Sec.
No. 095773, 2011 WL 180789, at *4 (6th Cir. Jan. 19, 2011) (cikagsterv. Halter,
307F.3d 377, 379 (6th Cir. 2001Warner v. Commn of Soc. Se¢375 F.3d 387, 390 (6th
Cir. 2004)

The Social Security regulations establish a -8tgp process for evaluating
subjective symptoms, including pain. 20 C.F.R. § 404.1529; SStp 98096 WL 374186,
at *2. The ALJ evaluates complaints of disabling pain by confirming that objective medical
evidence of the underlying condition exists. The ALJ then determines whether that
condition could reasonably be expected to produce the alleged pain or whether other
objective evidence verifies the severity of the pS8iee20 C.F.R. § 404.1529; SSR 96-7p,
1996 WL 374186, at *2Stanley v. Seg of Health & Human Serys39 F.3d 115, 117 (6th
Cir. 1994). The ALJ ascertains the extent of the wet&ted limitations by determining
the intensity, persistence, and limiting effects of the clairmasymptoms. SSR6-7p,
1996 WL 374186, at *2.

While “objective evidence of the pain itself” is not requirBdincan v. Seyg of
Health & Human Servs.801 F.2d 847, 853 (6th Cir. 1986) (quotation omitted), a
claimants description of hisr herphysical or mental impairments alone is “not enough

to establish the existence of a physical or mental impairment,” 20 C.F.R. § 404.1528(a).
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Nonetheless, the ALJ may not disregard the claileasiubjective complaints about the
severity and persistence of the pain simply because they lack substantiating objective
evidence. SSR 98p, 1996 WL 374186, at *1. Instead, the absence of objective confirming
evidence forces the ALJ to consider the following factors:

(i) [DJaily activities;

(i) The location, duration, frequency, and intensity of . . . pain;

(i) Precipitating and aggravating factors;

(iv) The type, dosage, effectiveness, and side effects of any

medication . . . taken to alleviate . . . pain or other symptoms;

(v)_ Treatment, other than medication, . . . received for relief of . . .

I?\{/j}l)n’Any measures . . . used to relieve . . . pain.

20 C.F.R. 88 404.1529(c)(3), 416.929(c)(Ske alsd~elisky v. Bowen35 F.3d 1027,
103940 (6th Cir. 1994)SSR 967p, 1996 WL 374186, at *3. Furthermore, the clairant

work history and the consistency of his or her subjective statements are also relevant. 20
C.F.R. 8 404.1527(c); SSR 96-7p, 1996 WL 374186, at *5.

The claimant must provide evidence establishing her RFC. The statute lays the
groundwork for this, stating, “An individual shall not be considered to be under a disability
unless he [or she] furnishes such medical and other evidence of the existence thereof as the
Secretary may require.” 42 U.S.C. § 423(d)(5)(®¢e also Bowert82 U.S. at 146 n.5.

The RFC “is the most he [or she] can still do despite his [or her] limitations,” and is
measured using “all the relevant evidence in [the] case record.” 20 C.F.R. 8§ 404.1545(a)(2).

A hypothetical question to the VE is valid if it includes all credible limitationelbped

prior to Step kve. Casey v. Sec. of Health & Human Ser987 F.2d 1230, 1235 (6th Cir.
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1993);Donald v. Comnr of Soc. SecNo. 0814784BC, 2009 WL 4730453, at *7 (E.D.
Mich. Dec. 9, 2009).

G.  Analysis

Furisterargues that the ALJred in severalvays, each of which should merit
remand. (Doc. 19 at 14-22). These arguments will be addressed in turn.

1. The ALJ Adequately Addressed Dr. Kudray’s Opinion

Furisterfirst argues that the ALJ gave insufficient weight to the opinion of her
treatingphysician, Dr. Kudray. (Doc. 19 at 14). In December 2012 Dr. Kudray issued
a checkthe-box opinion providing that Furister could not work, could stand or walk less
than two hours per eight hour workdaguld sit for a full workday, and could occasitiypa
lift less than ten pounds. (Tr. 741). Furisteargues that the reasons provided by the ALJ
for discounting Dr. Kudrag opinion do not degrade the value of the opinida. &t 15
16). As quoted by Furister, the ALJ concluded as follows:

The claimant uses a walker for balance and weak(iess18F, p. 7). The
record also reveals that the claimanbn home oxygen due to desaturation
at night(Ex. 4F, p. 25). However, the records provided byRao and Dr.
DeNardo do not suggest evidence wiaute respiratory condition (Ex. 4F,
p. 106; 11F, p. 16Fsic], p. 71, 21F and 23F, p. 1). More recent treatment
records provided by Dr. Rao in October of 20ddicate that pulmonary
function tests conducted Htat time reveal “only mild obstructivairway
disease’(Ex. 23F, p. 1). Dr. Rao notes a diagnosis of middtructive airway
disease, COPD, and possibly malsthma. Dr. Rao regarded the claimant
pulmonarystatus as slightly limited, but stable at that tifethermore, Dr.
Rao notes that éhclaimant wasworking hard to quit smoking” and that this
seemedo be helping her respiratory status (Ex. 23F, pAfter reviewing
the medical evidence of record, tnedersigned has accorded little weight to
the assessmenty Dr. Reddy[1], as they are not consistent i medical
evidence of record. (Tr 27)
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(Id. at 16, Tr. 27). Furister asserts that this reasoning challenges Dr. Kuaolpayion only
insofar as it relates to breathing issues, but does not challenge Dr. ¥utinajngs
regardirg back pain and ambulation. (Doc. 19 at11g. Furister concludes that the ALJ
did not provide good reasons for discounting the other portions of Dr. Kadypyion,
and therefore the ALJ’s analysis is faultig.).

The Commissioner counters that thkeJ’'s discussion of breathing issues was not
part of his analysis of Dr. Kudrag opinion. (Doc. 22 at 13). Instead, the Commissioner
asserts that the ALJ sufficiently explained the weight given to that physi@amion by
noting that the opinion was not sufficiently well supported by the evidddcat (L4).This
analysis provides little explanation as to what inconsistencies the ALJ perceived between
the opinion and the other medical evidence of record.

The Commissionealso raiseseveral poshoc reasons for according little weight
to Dr. Kudrays opinion, including that they physician was not a specialist in the area of
lumbar pain, and that the physicianopinion was of the chedke-box variety. (d.).
Furister complains that these pbsicrationalizations ought not be considered, because it
is the ALJs reasoning alone which is under review. She is correct that the algliments
must stand on their own, and that the Commissioner may not create out of whole cloth
arguments which the ALJ did nptoduce.SeeHairston v. AstrugNo. 1114974, 2013
WL 1296867, at *4 (E.D. Mich. Mar. 30, 2013). Yet it is equally true that ariAétror

in considering an opinion is harmless where the “treating s@uogenion is so patently
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deficient that the Commissioner could not possibly crediBlakley v. Comfm of Soc.
Sec, 581 F.3d 399, 409 (6th Cir. 200@juotingWilson v. Comrm of Soc. Se¢.378 F.3d
541, 544 (6th Cir. 2004)).

The Sixth Circuit has found that “chetkebox” opinions,unaccompaied by
explanation, are entitled to little or no weight, because “it is nearly impossible to analyze”
the justification for the checked box&ee Hernandez v. Corimof Soc. Se¢.644 Fed.
Appx. 468, 474 (6th Cir. 2016)ee also Larson v. Astrué15 F.3d 744, 751 (7th Cir.
2010) (“Although by itself a cheekox form might be weak evidence, the form takes on
greater significance when it is supported by medical record&et)eral decisions in this
circuit have found that an AL failure to explain theveight given to a physicias check
the-box opinion is harmless err@d@eeDenham v. Commof Soc. Se¢No. 2:15CV-2425,

2016 WL 4500713, at *3 (S.D. Ohio Aug. 29, 20{6)he magistrate judge also correctly
found that any error in the ALdconsiderabn of Lewis s evaluation was harmless because
the checlkhbox form was so patently deficient that the Commissioner could not possibly
credit it); see also Perryman v. Colvin, No. 3:06604, 2016 WL 4993384t *4 (M.D.
Tenn. Sept. 19, 2016), report and recommendation adopted sulRAGHEL BIANCA
PERRYMAN, Plaintiff, v. SOCIAL SECURITY ADMINISTRATION, Defendmt3:15
CV-00604, 2017 WL 19544 (M.D. Tenn. Jan. 11, 201%)zarry v. Colvin No. 1:13CV-
02161, 2014 WL 6879117, at *12 (N.D. Ohio Dec2@14);but see Jones v. Cormof

Soc. Sec. AdminNo. 5:13CV-02087, 2014 WL 4715727, at *9 (N.D. Ohio Sept. 22,

2014) (questioningvhether a “a check box form is patently deficient such that an ALJ is
18



not required to consider or discuss the opiniohi)this case, the ALJ did not ignore Dr.
Kudray’s opinion, but merely gave it consideration that such an unsupported, conclusory
opinion merits Insofar as the AL3 brief treatment of Dr. Kudray and Dr. Reddy’'s
opinionscan be considered error, that error was harmless because the opinion is patently
deficient.

2. The ALJ Failed to Account for Furister’'s Use of a Walker

Furister next argues that the AEJRFC did not properly account for her use of a
walker, an assistive device prescribed by®Reddy (Doc. 19 at 18.7). The ALJ recited
in his decision some of the medical findings made during Fugstezatment sessions,
including that she was “able to ambulate without an assistive device,” and was
“independent with most of the activities of daily living.” (Tr. 24). The Commissialser
notes that “even after Dr. Reddy recommended use of a walker, the sitretatment notes
consistently indicated Plaintiff was able to ambulate without assistance and was able to
perform activities of daily living independentigee(Tr. 677-708).” (Doc. 22 at 16).

The ALJs assertion that Furister was “consistently” found able to ambulate without
assistances something more than a stretch, and indeed appears to be a mischaracterization
of the evidenceThe physicians in the records cited do not “regularly” find that Furister
was able to ambulate without difficulty, and indeed suggest the inverséar®@ary 16,

2014, DrReddyrecommended the use of a walker. (Tr. 682). On April 17, 201K daidy
wrote under “Functional History” that “[p]atient is able to ambulate without an assistive

device. Independent with most of the ADLS [sic].” (Tr. 690). Yet in Haame treatment
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record Dr. Reddynoted that Furister ambulated “slowly,” suffered from antalgic gait,
“[rflecommended [p]atient to have a wheeled walker due to gait diffieulty history of
falls,” and wrote that Furister should follewmp with a neurosurgeofiTr. 69691). These
notes are susceptible to multiple interpretations.

The Commissioner appears to read Reddy’s“functional history” finding as
contradictory to his findings regarding gait and the necessity for a walker. Yet a more
plausible reading of these records is evident. Becaudedddywrote that Furister could
ambulate without difficulty in the “functional history” section of his notes, this more likely
represents a finding regarding Furissezondition prior to the recommendation of a walker.
The ALJs finding that this note was produced pursuant to “[a] physical examination
performed at that time,l'e. on the date of the January 16, 2014, treatment session, is
therefore not supported by the evidence. (Tr. 24).

Dr. Reddys August 21, 2014, note includes a duplicated finding in the “functional
history” section that Furister could “ambulate without an assistive device,” but includes a
finding in the “history” section that Furister “states she has difficulty walking and needs a
gait aid,” and noted in the “assessmenéction that she had “[g]ait difficulty” and
“[hlistory of falls.” (Tr. 70608). Rather than concluding that these notes were self
contradictory, or that Furisteruse of a walker was sdalhposed, neither of which is
supported by the record, | find that the notes regarding her ability to “ambulate without
difficulty” represent ahistorical recitatiorof Furisteis earlier state of health, prior to the

need for a walker.
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The above reading is supported by the other evidence of record. In January 2014
Furister underwent an epiduralipaelieving injection. (Tr. 68 She also received an
injection in February 2014. (Tr. 686). In March 2014 it was noted that Fuesired no
benefit from the injections, and that her pain was worsening. (Tr. 688). In May 2014 Dir.
Reddy wrote that Furister’s pain was aggravated by most activities, that she suffered from
bilateral we&ness in the lower extremities, sometimes requaedd from her husband to
stand up, was “[t]hinly built,” appeared “sickly,” and made use of her walker during the
treatment session. (Tr. 700). Furissegait was normal with use of the walker, she
experienced little relief from epidural injections, was unable to complete physical therapy
due to pain, and she was instructed to report to a neurosurgeon if she quit snahking. (

The records cited by the Commissioner thus seem to suggest that the condition of
Furister’sspine worsened over time, that skquired the use of a walker to ambulate, that
she received little benefit from the conservative thetapinjections, that she was unable
to participate in physical therapy, and that surgery was indicated if and when she could quit
smoking.Insofar as these records contain notation that Furister could ambulate without
restriction and perform her activities of daily living without restriction, those appear to be
historical records of her prior condition, not an updated depiction of her worsening spinal

impairmentsFurister’s function report was completed prior to the prescription of a walker,

2 The ALJ asserts that Furister's spine condit@s “been treated with conservative pain management
measures, such as pain medication and injection therapy.” (Tr. 23). This ehaation is more than a
little misleading. As noted, Furister was repeatedly recommended teosgtgand surgery was
recommended, but was prevented by her smoking habit. (Tr. 690-91, 739, 745).
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but her testimony at the September 2014 oral hearing tends to confirm the need for a
walker. (Tr. 4647). As noted by the ALJ, she made use of the walker at the hearing. (Tr.
46). The ALJ cited no viable reason to doubt Furister’'s need for a wheeled walker, and all
evidence in the record seems to confirm that one was both necessary and used following
Dr. Reddy prescribing one in January 2014.
Because all evidence points to Fters need for a walker, the ALJ was required to
account for that limitation in his RFC findin§eeHoward v. Comnr of Soc. Sec.276
F.3d 235, 238 (6th Cir. 2002holding that the RFC must “accurately reflect” the abilities
of the claimant)Dow v. Corm’r of Soc. Se¢No. 1:13CV493, 2014 WL 4377820, at *5
(S.D. Ohio Sept. 4, 2014¥Where the use of a walker is part of the record, the ALJ is
obligated to consider whether this factor would have an impact on the plaintiff's RFC.").
The Commissionealsoargues that Dr. Reddy prescription of a walker was not a
medical opinion at all, because that physician did not opine on the restrictions which would
result from the use of a walker, and because Dr. Reddy’s segtence opinion that
Furister wadisabled did not include reference to a walkBoc. 22 at 16). This is true,
but irrelevant.See20 C.F.R. § 416.927(a)(dYM edical opinions are statements from
physicians and psychologists or other acceptable medical sources that reflect judgments
abaut the nature and severity of your impairment(s), including your symptoms, diagnosis
and prognosis, what you can still do despite impairment(s), and your physical or mental
restrictions.”). he ALJ was obligated to craft an RFC finding which adequatelyusted

for her supportable limitation§ee20 C.F.R. § 404.1545(a)(2) (defining the RFC the “
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most he [or she] can still do despite his [or her] limitations,” reithg that it should be
based on “all the relevant evidence in [the] case record.”). Consequently, regardless of
whether the prescription of a walker occurred in an opinion or in mere treatment notes, the
ALJ was required to incorporate that limitation into the RFC.

That Furisters use of a walker was not explicitly discussed in Dr. Kydr
December 2014 or Dr. Reddy’s November 2@pihionis not surprisingDr. Kudray's
opinion contains only scant hamditten notegegarding Furistés condition related to her
diagnoses, including chronic lower back pain, radiculopathy, and the need for spinal
surgery. (Tr. 745). The remainder of the opinion is composed of ticked boxed, indicating
that Furister could only occasionally lift less than ten pounds, could stand or walk for less
than two hours in a workday, could sit for eight hours in a workday, and that Furister
needed medical assistance when performing shopping or doing laundry or housework. (Tr.
745-46). None of the boxes on that form pertam the use of a walker. As the
Commissioner sensibly argues in her brief, Dr. Kutg@pinion wa “merely a checkox
form, without any indication of the objective medical findings she relied on to find Plaintiff
was unable to perform even sedentary work. (Doc. 22 at 14, TH4&4% is therefore
expected that this opinion would have very little detail regarding the limitations
experienced by Furister, including little to no explanation of the manner in which her
ailments caused her limitations. This is a good reason to discount the weight accorded to
Dr. Kudray’s opinion, but the brevity and non-specificity of that opinion also renders it an

unreliable source for comparing to Furissealleged need for a walker. Said differently,
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the ALJ cannot discount Dr. Kudrayopinion because it is too terse to provide reliable
evidence, yet also assert tila¢ opinion describes the full extent of Furigdmitation.
Likewise, Dr. Reddy’s opinion is a singé&ntence statement that Furister is “disabled”
without any explanation whatsoever, and is thus totally deficient. (Tr. 743).

Because the evidencérecord supports Furisteruse of a walker, and because the
ALJ's RFC finding does not address the need for a walker, | find that the RFC does not
properly account for all of Furister supportable limitations, and therefore the 'ALJ
decision is not supported by substantial evidence. On remand, the ALJ absercble an
RFC which adequately accounts for all of Furister's supportable ailments.

3. The ALJ Properly Discussed Furister's NonSevere Impairments

Furister next argues that the ALJ erred by inadequately discussing the limitations
posed by her nemsevere impairments, including coronary artery disease, myocardial
infarction, endometriosis, abdominal pain, hepatitis C, and mental illness. (Doc. 19 at 18
21). The ALJs RFC must account for all limitations posed by a claiisaatiments,
whether those ailments are found to be severe or non-severe at Step Two of the sequential
evaluation processSee20 C.F.R. 8§ 404.1545(a)(2)-uristers burden is therefore to
demonstrate areas of limitation that the ALJ ignored despite evidence to the contrary.

Furister first argues that the ALJ inadequately accounted for her endometriosis and
other abdominal issueBuristernoted that she “underwesgveral surgeries, and still had
difficulties thereafter.” (Doc. 19 at 19). The mere diagnosis of an ailment does not establish

that any limitations result from that ailme&eeHiggs v. Bowen880 F.2d 860, 863 (6th
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Cir. 1988) The fact that she underwent surgeries is therefore irrelevant unless she
demonstrates that the surgeries did not eliminate certain disabling impairments, or that the
surgeries caused additional impairments. Furister points to continuing “abdominal pain” in
October 2013. (Tr. 64&53; Doc. 19 at 19). Yet Furistdras not provided any evidence
that herabdominal pain prevented her from performing any exertional or postural activity,
nor that it would have interfered with her ability to concentrate. Furister has thus not
demonstrated that this pain would have prevented her from performing work. She also
points to a treatment note suggesting that her CT scan results were “worrisome for colitis,”
yet Furister again fails to point to any evidence that this condition imposed limitations on
her ability to work. [d.). Insofar as Furistés surgeries imposed some temporary
limitations on account of surgical recovery, that impairment is not of the sort relevant to
determining the RFCSee Vaughn v. Cominof Soc. Se¢.No. 14CV-12496, 2015 WL
5216165, at *4 (E.D. Mich. Sept. 4, 2019he ALJ did not fail to account for any
limitation imposed by Furistes abdominal pain or possible colitis because there is no
evidence that those conditions imposed any limitations at all.

Furister next argues that the ALJ did not properly account for her heart conditions.
(Doc. 19 at 20). Furister points to tfiedingsof Dr. DeNardo in September 2013 tkae
would experience dizziness, fatigue, malaise, chest pairshamthess of breath. (Tr. 537).
Dr. DeNardo appears to be addressing Futstercovery from abdominal surgery, not
heartrelated issues. Dr. DeNardo stated in the “chief complaint” section that Furister was

“here for three month follow up . . . [she] is status post several abdominal surgical
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procedures. She is recovering slowly. She encountered no cardiovascular difficulties
during the course of these surgical procedures.” (Tr. 537). An EKG was performed to test
Furisters heartbeat, suggesting that Furisteheart condition was being actively
monitored, but the record contains no finding suggesting that she was experiencing a heart
condition or any limitations attendant to such a condition. (Tr. 537-38).

In February 2014 Furister returned to DrN2edo for another “three months follow
up,” apparently following anothesurgery. (Tr. 712). Dr. DeNardo wrote in the “chief
complaint” section that Furister had begun smoking again, that she was in “no chest
discomfort,” but that further testing should be performed given her “history of stent
placement.” (Tr. 712). His “impression” was of dizziness, malaisefaingle, muscle
weakness, shortness of breath, and chest pain, consistent with her “past medical history.”
(Tr. 712-13).

Dr. DeNardos notes are of questionahlsefulnessFirst, it is not clear fronbr.
DeNardo’sfindings whether Furister was experiencing symptoms as the result of surgical
recoveryor some other causecond, Dr. DeNardo noted in both the 2013 and 2014 visits
that Furister was not experiencing heart difficulties. Third, Dr. DeNaréebruary 2014
notes appear to beelf-contradictory, where he finds that Furister was not experiencing
“chest discomfort,” yet wrote of “chest pain” in his “impression” section. (Tr-T73)2
Particularly when read in context with other cardiology testing, which seemdicate
that Furister did not experience significant heart trouble betwee2®iidd and mie2014,

Dr. DeNardos findings do not appear to confirm the existence of significant-redated
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limitations. SeeJuly 2012, no further chest discomfort after quitting Spiriva, aad
evidence of ischemia (Tr. 393); June 2012, EKG normal (Tr-4847356); November

2013, EKG normal (Tr. 7218); April 2014, EKG normal (Tr. 70921). This is not to say

that Furisters heart was in top condition; on the contrary she clearly suffered from heart
disease, including coronary artery disease and left ventricular dysfun&een.e(g. Tr.

387). h February 2014 Furister was noted to experience “no chest pain, no shortness of
breath and no jaw pain,” but Dr. Kudray noted that walking, stress, and exercise
exacerbated her heart condition. (Tr. 720). Yet the record does not reveal any significant
limitation imposed by Furister’s heart disease, and Furister has not provided any reason to
believe that she would be unable to perform sedentary work as a consequence of her heart
condition.

Finally, and quite briefly, Furister asserts that she also experienced difficulty
concentrahg, fatigue, insomnia, and panic attacks as the result of her “then-newly
diagnosed anxiety issues.” (Doc. 19 at ZQ)risterpoints to a single record, drafted in
February 2014 by D.O. Kudray, that she experienced anxiety disorder without depression.
(Tr. 720). As with her heart condition, Furister has not pointed to any evidence that her
anxiety caused any limitation on her ability to perform work.

H.  Conclusion

In sum, the ALJ adequately addressed the opinion of Dr. Kudray, and adequately

discussed Furister's nesevere impairments, but did not properly account for Furister’s
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well-supported use of a walker in the RFC. As a result, the ALJ’s decision is not supported
by substantial evidence, and should be remanded for further proceedings.
l. Order
For the reasons stated abavelS ORDERED that Furisters Motion for Summary
Judgment (Docl9) is GRANTED, the Commissionés Motion (Doc.22) isDENIED,

and this cases REMANDED for further proceedings under Sentence Four of 42

U.S.C. § 405(g)

IT 1S SO ORDERED.

Date: February 8, 2017 S/ PATRICIA T. MORRIS
Patricia T. Morris
United States Magistrate Judge

CERTIFICATION

I hereby certify that the foregoing document was electronically filed this date
through the Court’'s CM/ECF system which delivers a copy to all counsel of record.

Date: February 8, 2017 By s/Kristen Castaneda
Case Manager
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