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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
STEVEN ATKINSON,
Petitioner, CaseNo. 16-cv-10564
v Honorabl&@homasL. Ludington

MDOC,

Respondent.
/

OPINION AND ORDER DENYING PETITIONER’S PETITION FOR WRIT OF
HABEAS CORPUS AND DENYING CERTIFI CATE OF APPEALABILITY OR LEAVE
TO APPEAL IN FORMA PAUPERIS

Petitioner Steven Atkinson, presently on parsupervision through the Lapeer County
Parole Office in Lapeer, Midgan, was convicted by a jury the Emmet County Circuit Court
of two counts of second-degree criminal séxx@duct in violation of Mich. Comp Laws 8
750.520c(1)(a). Petitioner was semted to three to fifteenegrs in prison. On February 16,
2016 Petitioner filed @ro seapplication for a writ of habearpus pursuant to 28 U.S.C. §
2254 contending that he was derniikd effective assistance of coehand that his lifetime tether
requirement violates the Fourth and Eighth Amendments to the United States Constitution.
Respondent Michigan DepartmeasitCorrections (“MDOC”) hasilled an answer to the petition,
asserting that the claims lack mieand have been proceduratlgfaulted. Because Petitioner’s
claims are without merit, the petition will lkenied.

l.

The following relevant facts relied upon byetMichigan Court oAppeals are presumed

correct on habeas review pursuant to 28 U.S.C. § 2254(8¢&)Wagner v. Smith81 F.3d 410,

413 (6th Cir. 2009).
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Defendant and KH lived together fradaly 2009, through defendant’s conviction
in March 2012. Defendantteenage daughter, HA, aKdH’s two daughters, HR
and MR, resided with the couple. late November or early December 2011, the
three girls reported that defendant reskually touched MR. During this time
period, MR was suffering from chronic back pain and would often climb into
defendant and her mother'scben search of a baclkub. MR claimed that the
inappropriate touching occurred as a restilsuch a massage. The girls’ stories
were inconsistent about dates and \Wwketdefendant had previously molested
MR, and their stories changed over timédR was inconsistent about what body
parts defendant touched, where she was lying at the time, and whether defendant
was actually awake during the incidemiR added her accusation of sexual
touching after the fact. Following treecusations, HR and MR moved in with
their father and HA also left the residence.

Defense counsel’s strategy was to attackgtHe’ credibility in order to show that

they fabricated their claims against defendant in retaliation for his strict discipline.

Despite the attack on the witnessestaeagty, the jury conated defendant of

sexually touching MR
People v. AtkinsgnNo. 311626, 2014 WL 129269, at *1 (Mich. Ct. App. Jan. 14, 2014).
Petitioner’s conviction was affirmely the Michigan Court of Appealdd. The Michigan
Supreme Court then denied Petitioner’s application for leave to apleerdle v. Atkinsqrd97
Mich. 896, 855 N.W.2d 744 (Mich. 2014).

Il.

28 U.S.C. § 2254(d), as amended by The Ambtesm and Effective Death Penalty Act
of 1996 (AEDPA), imposes the following standadreview for habeas cases: An application
for a writ of habeas corpus on behalf of a paers custody pursuant to the judgment of a State

court shall not be granted with respect to any claim that was adjudicated on the merits in State

court proceedings unless the adjudication of the claim—

! Because the victim and several withesses weners at the time of the crime and trial, the
Court will refer to them by their itials as the Michigan Court of Appeals did to preserve their
privacy. The Court will also fer to the victim’s mother by henitials for the same reason.
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(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Fealdaw, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that wassed on an unreasonable determination of the
facts in light of the evidence presed in the State court proceeding.

A state court adjudication is contrary to Serpe Court precedent und@R2254(d)(1) if (1) “the
state court applies a rule thaintradicts the governing law detth in [Supreme Court] cases”
or (2) “ the state court confranta set of facts thadre materially inditinguishable from a
decision [of the Supreme Court] and nelehkess arrives at a [different resultl.bckyer v.
Andrade 538 U.S. 63, 73 (2003) (internal quotatimarks omitted). A state court adjudication
involves an unreasonable applicat of federal law under 8§ 225)(1) if “the state court
identifies the correct governing legal pringpfrom [the Supreme Court’'s] decisions but
unreasonably applies that principleth@ facts of the prisoner’s casélarris v. Haeberlin 526
F.3d 903, 909 (6th Cir. 2008) (internal quotation marks omitted).

“In order for a federal court to find a statourt’s applicationof [Supreme Court]
precedent unreasonable, the state court’s decieiust have been more than incorrect or
erroneous,” but rather “must have been objectively unreasonaldigdins v. Smith539 U.S.
510, 520-21 (2003) (internal quotations and citations omitted):

[E]ven clear error will notsuffice. Rather, as a comidn for obtaining habeas

corpus from a federal court, a state prisanast show that thgtate court’s ruling

on the claim being presented in federal tauais so lacking inustification that

there was an error well understootlaomprehended in existing law beyond any

possibility for fairminded disagreement.

White v. Woodall 134 S. Ct. 1697, 1702 (2014) (citatipmpiotation marks, and alterations
omitted). “When reviewing state criminal conwms on collateral review, federal judges are

required to afford state courts due respecowsrturning their decisions only when there could

be no reasonable disputet they were wrong¥Woods v. Donaldl35 S. Ct. 1372, 1376 (2015).
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“Federal habeas review thus exists as ‘a gagainst extreme malfunctions in the state criminal
justice systems, not a substitute fodioary error correction through appealld. (quoting
Harrington v. Richter 562 U.S. 86, 102-03 (2011)). “[W]heth#ére trial judge was right or
wrong is not the pertinémguestion under AEDPARenico v. Left559 U.S. 766, 778 n.3 (2010).
Rather, the pertinent question is whether #tate court's applicain of federal law was
“objectively unreasonable.Whitg 134 S. Ct. at 1702. In shothe standard for obtaining
federal habeas relief is “difficult to meet . . . because it was meant t&e.V. Titlow 134 S.

Ct. 10, 16 (2013) (internal quotation marks omitted).

In his § 2254 petition, Petitioner Atkinson seekwrit of habeas corpus on two separate
grounds. First, he argues that he was deniedfteetive assistance of counsel because his trial
counsel failed to interview necessary witnessel axculpatory testimongnd failed to play a
forensic protocol DVD, which highlighted incasgencies in MR’s allgations. Petitioner also
argues that imposition of lifelong GPS monitorimfyinges upon his constitutional right to be
free from unreasonable searches and seizures under the Fourth Amendment and his right to not
be subjected to cruel and unusual punishmeder the Eight Amendment. Each argument will
be addressed in turn.

A.

Petitioner first contends that he was dertteel effective assistana# trial counsel. In
Strickland v. Washingto66 U.S. 668 (1984), the Supreme Gmat forth a two-prong test for
determining whether a habeas petitioner’s couwsal ineffective. Firsta petitioner must prove
that counsel's performance wadfidient. This requires a showinfpat counsel made errors so
serious that he or she was not functioning@snsel guaranteed by the Sixth Amendmiehtat

687. Second, the petitioner must establish toainsel’s deficient pesfmance prejudiced the
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defense. Counsel's errors must have been sousethat they deprived the petitioner of a fair
trial. 1d.

With respect to the performance prong, atpeter must identify actghat are “outside
the wide range of professionally competent assista&tackland 466 U.S. at 690. The Court’s
scrutiny of counsel's performance isewied through a highly deferential lens. at 689.
Counsel is strongly presumed to have remdleadequate assistancedamade all significant
decisions in the exercise adasonable professional judgmeat. at 690. And it is the petitioner
who bears the burden of overcamgithe presumption that his coefis actions constituted sound
trial strategyld. at 689.

To satisfy the prejudice prong undgtrickland a petitioner must shothat “there is a
reasonable probability that, but for counsel’s ufggsional errors, the result of the proceeding
would have been different3trickland 466 U.S. at 694. A reasonable probability is one that is
sufficient to undermine confidence in the outcomde.”On balance, the benchmark for judging
any claim of ineffectiveness must be wimt counsel’s conduct so undermined the proper
functioning of the adversarigirocess that the [proceeding]nc@t be relied on as having
produced a just resultltl. at 686.

Furthermore, on habeas revieithe question is not whetherfederal court believes the
state court’s determination under ttstrickland standard was incorrect but whether that
determination was unreasonable sudstantially higher threshold<nowles v. Mirzayance56
U.S. at 123 (internal quotations omitted).ornSequently, the 8§ 2254(d)(1) standard applies a
“doubly deferential judicial review” to &trickland claim brought by a habeas petitionkt.
Because of this doubly deferential standard, Ghestion is not whether counsel’s actions were

reasonable. The question is whether theranig reasonable argument that counsel satisfied
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Strickland’sdeferential standard.’'Harrington v. Richter 562 U.S. at 105. A reviewing court
must not merely give defense counsel the fieé the doubt, but must also affirmatively
entertain the range of possible re@@s that counsel may have had for proceeding as he or she did.
Cullen v. Pinholster131 S. Ct. 1388, 1407 (2011).

i.

Petitioner first argues thatidal counsel, Attorney Kur, was ineffective for failing to
present to the jury the video recording of MRiterview with a child protective services worker
and a police officer. Petitioneowitends that the videotape cdulave been used to impeach
MR’s credibility and to establish that she had been coached by the social worker or the police
officer to incriminate the petitioner.

The Michigan Court of Appealgjected the claim as follows:

Following the report of sexual touching, Child Protective Services Worker,
Melissa Reedy, travelled to MR’s schooliterview her. Reedy was joined by
Emmet County Sheriff's Deputy Mattive Leirstein. Reedy conducted the
interview and Leirstein asked follow-uguestions. The interview was video
recorded. [Defense] Attorney Kur cgtmned Reedy at length during cross-
examination regarding inconsistent stagas made by MR during the interview
and leading questions asked by LeirsteiReedy did not redlaall statements
referenced by Kur and admitted that she did not watch the recorded interview in
preparation for trial. Midway throughehcross-examination, Kur stated, “I guess
to refresh the witness’s recedtion, | would like to play that tape at some point.”
While the DVD recording was in the cowwtim, the equipment to play it was not
connected. Kur therefore indicated tsae would “wait until we take a break.”

At the end of the cross-examination, rkindicated that she did not have the
necessary equipment presemid asserted, “I can use it at a different time, so
rather than waste time, let’s do it tomorrow, unless you want to do it.” The court
proceeded with the prosecutor’s rediregamination and left the video issue until
later. Kur did not return tthe issue the following day.

*kkkkkkkkkkhkhkhkhkkkkhkkhkhhhkhhkhkhhhkhkhhhhhhhkhhhkhkkhhhhhkhkhkhhhkkkkhhkkikikx

We first note that the record does noppgort that Kur made an actual strategic
decision to refrain from presgting the videotaped interview at trial. At the time,
Kur’s decision was apparently based on tlo& laf audiovisual equipment. At the
Ginther hearing, Kur initially asserted th#te video became unnecessary as the
witness testimony revealedl pertinent information. She then changed gears and
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stated her belief that thedeo would have been inadmisig. Despite the lack of
strategy in this regard, weiscern no prejudice to fimmdant. As noted by the
circuit court, the inconsistencies betwédR'’s trial testimony and her statements
during her interview, and bgeen her various answersgn during the interview,

were covered at length at trial. Both Leirstein and Reedy testified that MR
vacillated between claiming defendantsaasleep and snog, half asleep and
awake during the incident. Even HR aH@& testified that MRtold them that
defendant was half asleep or potentially asleep. Therefore, the jury was on guard
that MR had provided immsistent statements directly impacting defendant’s
ability to form the necessary criminal intent for the offense.

The testimony at trial also sufficientlywealed MR’s inconsistencies relating to
the date and details of the incident and whether this was an isolated event. At
trial, MR, HR and HA could not pinpoint the actual dates between November 28
and December 2, 2011, on which the touclongurred and reports were made to
various individuals. MR added new detaalstrial, includingthat defendant had
touched her breast. Leirstein identfieghose details at trial, however, and
informed the jury that MR had not m@oned them during her interview.
Testimony revealed that MR changed ktary from the interview that she was
lying between defendant and KH on the ledasserting at trial that defendant
called her over for a hug and she lay on thgeeaf the bed next to him. And just

as during her interview, MR inconsistntestified on the stand that defendant
had touched her four, fiver six times in the past.

While defendant argues that the actudieo would have been the best evidence
of the witnesses’ incredibility, the failute present the best evidence is not the
test to determine if counsel’s perfomta was constitutionally deficient. The
decision regarding what evidence to pmsis a matter ofrial strategy. The
failure to present evidence only amountsiédicient performance if the defendant

is denied a substantial defense. Defemnd@es not contendahhe was deprived

of a substantial defenseéndeed, Kur did present the defense that MR was
incredible because her story changed during the interview and between the
interview and trial. Thatounsel’'s chosen method fwove that defense was
unsuccessful is not grounds for finding her performance constitutionally deficient.
And as noted by the circuit court, thedgo likely would haveshown MR in an
emotional state, something that could have further damaged the defense.

Moreover, defendant suffered no prejudiceaa®sult of Kur's indication before
the jury that she intended to present W#deo. Kur's stated intent at trial for
presenting the video was to refrefteedy’s memory. The jury was not

2 Defendant makes much of MR’s inability to clearly state whether she was seeing a doctor about her chronic back
pain. MR’s inconsistency in this regard had no bearing on the issues before the jury. Defendant also argues that the
video would have shown MR smiling as she left the interview, evidencing that she wa3 hgrgrcuit court and

this Court could only speculate about how the jury would have viewed that evidence ahdota@dtermine that

this piece of evidence would have affectesl titcome of the trial. (Footnote original).
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necessarily left with the impression thatr decided not to present the video
because it contained inforti@n harmful to the defense. Rather, the jury could
have believed that Kur no longer sawetheed to refresh Reedy’s memory.
Equally true, the jury may have perceivbdt the court still had no equipment to
play the video. That defendanas prejudiced in this gard is pure sgculation.

Defendant also was not prejudiced b thbsence of the video evidence that
Leirstein and Reedy asked certain legd questions during the interview.
Defendant claims that the video woutdve shown that Reedy and Leirstein
suggested that defendant touched MR sixesinm total and that he touched her on
her “pubic region.” MR then parroted tkerm “pubic region” atrial. Whether
Reedy or Leirstein planted the idea in it she had been molested six times is
unimportant as MR actuallgrovided highly inconsiste testimony on that issue
at trial. Moreover, Leirstein admitted ttal that he did nbuse child forensic
interviewing techniques when speakingM&®. Kur also elicited testimony from
Reedy that Leirstein’s statements wouatthstitute “leading questions” and could
be viewed as a “big taihto the interview of ayoung child. And the evidence
revealed that MR told HR and HA thad¢fendant touched her on the buttocks and
on her front groin area before her forensiterview. Therefore, even if Reedy
and Leirstein suggested the term “pubigioa,” that term was consistent with
MR’s story. Absent any pjudice to defendant, the aii€ court acted within its
discretion in denying defendasmmotion for a new trial.

People v. AtkinsgriNo. 311626, 2014 WL 129269, at *2, 4ibternal citations omitted).

claim for several reasons.

As found by the Michigan Court of AppeaBRetitioner is not entitled to relief on his

interview, she did cross-examine MR aride other witnesses extensively about the
inconsistencies in MR’s stories and also eddiadmissions from Reedy and Lairsten that MR
had been asked leading gtiens by Lairsten. It was perfectleasonable for trixounsel to use
the witnesses’ trial testimony and prior stades to impeach MR and the other witnesses
through cross examination. Her failure to use dletual videotape thus “does not demonstrate
deficiency.” See Cleveland v. Bradsha@b F. Supp. 3d 499, 540 (N.D. Ohio 2014). Petitioner
also cannot demonstrate prejudice from defessunsel’s failure to play the videotaped
interview because MR’s “immsistencies were detailed and well known to the juPgdple v.

Atkinson 2014 WL 129269, at *4-5See also Welsh v. Laflet44 F. App’x. 844, 852 (6th Cir.
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2011) (defense counsel's failure to admit ireidence in prosecution for criminal sexual
conduct audiotape of the petitioner’'s conversatath the victim at county fair, during which
the victim stated that the fgoner did not touch him inapppriately, did not constitute
ineffective assistance of counselv@n that the witness admittedsprior inconsistent statements
during trial testimony)Wolfe v. Bock412 F. Supp. 2d 657, 676-77 (E.D. Mich. 20@8jd, 253

F. App’x. 526 (6th Cir. 2007) (triatounsel’s failure to introduce tape recording of informant’s
statement to police did not puoeiice the petitioner, when the informant was impeached with
other evidence at trial).

Furthermore, as noted by both the triadige and the Michigan Court of Appeals, the
videotape would have shown MR in an emotistate accusing Petitioner of sexually molesting
her. The videotape would have in some wagtsially corroborated her testimony. Because this
evidence would have been potentially damggito Petitioner, his trial counsel was not
ineffective for failing to use it to impeach MBee e.g. U.S. v. Mund)5 F. 3d 359, 382 (6th
Cir. 2010). This claim isherefore without merit

i.

Petitioner also argues thashtrial counsel was ineffectivier failing to investigate and
call certain witnesses to testify, including K(MR and HR’s mother),Theresa Atkinson
(Petitioner’s mother), and Teri Nestor (a friesfdKH). The Michigan @urt of Appeals rejected
this claim as follows:

We discern no error in Kur's decision notdall defendant’s mother as a witness.

Defendant argues that his mother woh&e testified abduHA'’s reputation for

causing trouble and that HA told hes]pmething big’s gonna go down,” shortly

before MR’s accusations were reporteur did speak to defendant’s mother

while preparing the defense. Kur foundtbof defendant’s parents to be “very

emotional,” and described them as “extremely volatile witrsgsssatile people,

angry.” Defendant’s siblings described thearents as “[h]ot headed, maybe not a
good idea to call them as witnesses.” As evidence that Kupsessions were
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accurate, defendant’s father became angrgnathe trial judge asked him to step
into the hallway because his cell phonpeatedly made noises during the trial.
Defendant’s father instead threw his phone into the hallway and returned to his
seat “making all kinds of face and gesif requiring the court to threaten him
with contempt. In any event, the egite about HA's reputation actually reached
the jury. KH testified that HA is dcompulsive liar” and became a serious
discipline problem after her 18th birthday.

In relation to KH, defendant claims thagd she been called as a defense witness,
she could have testified further regagithe family dynamics, providing support
for the defense theory that MR, HRAaHA fabricated the accusations against
defendant. Kur spoke with KH several tintesfore trial and considered the idea
of calling her as a defense witnes®uring her testimony as a prosecution
witness, KH clearly expressed her belief that the three girls were fabricating their
claims against defendant. KH testifieeljarding HR’s motive to fabricate the
accusations and the sway she held ®Brto convince heto go along with the
story. KH further informed the jury th@trior to MR’s curent accusations, MR
had always been very afftionate and had a good tedaship with defendant.
Kur focused on this information durirgpening statement and closing argument
to ensure the jury understood its impofts noted by Kur at the posttrial hearing,
she “got everything out of [KH] that weeeded to get, and the Prosecutor did,
too.” Accordingly, counsel reasonably deemed it unnecessary to recall her.

Defendant argues that Nestor couldd@orroborated KH’s testimony regarding
HR’s ability to manipulate MR. Kur didot recall speaking with Nestor before
trial. KH testified that she sent Kuan email explaining Nestor's potential
testimony, and that Kur told her that gifid not think Nestor’s information was
relevant. It is evident from the record that the failure to call Nestor, as well as
defendant’s mother and KH, did not degrigdefendant of a substantial defense.
As the circuit court found, the defenswas “supported withconsiderable
evidence” at trial. Addional testimony by wnesses presumed friendly toward
defendant was unlikely to change the outcarhthe trial. And as Kur explained,
she did not think it would be an effectiveagegy “to parade relative after relative

in front of a jury to testify to the et same thing over and over again” because
“sometimes it has the reverse affect [sic] with the jury.” As the circuit court noted,
these decisions composed “a classic exaropltrial strategy which is presumed

to have been reasonable.”

People v. Atkinsqr2014 WL 129269, at * 6.
In the present case, Petitioner’s trial couresaensively impeached MR’s credibility at
trial through her cross-examiian of MR and other witnessgincluding KH. Undisclosed

impeachment evidence is considered cumulativieewthe withess has already been sufficiently
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impeached at tridl. Davis v. Booker589 F. 3d 302, 309 (6th Cir. 2009jupting Brown v.
Smith 551 F. 3d 424, 433-34 (6th Cir. 2008)). Because MR’s credibility had already been
impeached, Petitioner was not prejudiced by led tounsel’s decision not to impeach MR with
cumulative impeachment evidendd. Petitioner therefore is not entitled to relief on his first
claim.

B.

Petitioner next contends thete trial judge violated kiFourth and Eighth Amendment
rights when he imposed lifetime electronic monitg upon Petitioner as part of his sentence.
Under Michigan Compiled Laws 8§ 750.520n(1), aspe who is convicteof first or second-
degree criminal sexual conductagst a person under the agel8f must be placed on lifetime
electronic monitoring. In response to Petitionargument, Respondent argues that this claim is
procedurally defaulted because Retier failed to object at trial.

Procedural default is not a jurisdictional bareview of a habeas petition on the merits.
See Trest v. Cajrb22 U.S. 87, 89 (1997). Instead, “fedaralirts are not requed to address a
procedural-default issue before dengliagainst the petitioner on the meritslidson v. Jones
351 F. 3d 212, 215 (6th Cir.2003) (citiigmbrix v. Singletary520 U.S. 518, 525 (1997)).
“Judicial economy might counsel giving the [othquestion priority, for example, if it were
easily resolvable against the habeas petitioméhereas the procedural-bar issue involved
complicated issues of state lavitdmbrix, 520 U.S. at 525. In the present case, the Court finds
that the interests of judicial economy are besvesk by addressing theerits of Petitioner’s
second claim.

Petitioner’s claim that the imposition of lilme electronic monitoring violates his Fourth

Amendment right to be free from an unreasonabtech and seizure will be addressed first. In
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Grady v. North Carolina]l35 S. Ct. 1368, 1371 (2015), the Unittétes Supreme Court held

that North Carolina’s satellite based monitorygtem for tracking the movement of convicted

sex offenders amounts to a search within the meaning of the Fourth Amendment. The Supreme
Court, however, declined to review the consiioality of North Carolina’s system, observing

that the Fourth Amendment prohibitslpminreasonable searches and seizdtesNoting that

the North Carolina Supreme Court did not detaanwhether the search was reasonable in its
initial review of the defendant’s case, the Uniftdtes Supreme Court declined to address that
issue, and remanded the case to the North Car8liupreme Court for just such a determination.

Id.

In Belleau v. Wall811 F. 3d 929 (7th Cir. 2016), the UnitStates Court of Appeals for
the Seventh Circuit rejected a Fourth Amendinarallenge to a Wisconsin law which required
persons convicted of certain sex offenses to \weaglectronic monitoring device for the rest of
their lives. In so ruling, th&eventh Circuit read the UnitedaBts Supreme Court’s holding in
Grady as concluding “that electronicanitoring of sex offenders igermitted if reasonable][,].”
Belleau,811 F. 3d at 932. The Seventh Circuit furtbencluded that “[Hving to wear a GPS
anklet monitor is less restrictive, and less invasif/privacy, than being in jail or prison, or for
that matter civilly committed, which rediisally is a form of imprisonment.ld. The Seventh
Circuit suggested that such nitmmning of convicted sex offendersas reasonable in light of the
high recidivism rates of persons wihave sexually molested childreld. at 932-936. The
Seventh Circuit concluded that the ankienitoring of Mr. Belleau was reasonalie.

The United States Supreme Court has ydidid that lifetime ronitoring of convicted
sex offenders amounts to an unreasonable seamch seizure in vialtion of the Fourth

Amendment. Where no precedenttioé Supreme Court clearly foresks a state court’s ruling,
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it cannot be considered an unreasonalpiglication of Supreme Court precede®ge Woods v.
Etherton 136 S. Ct. 1149, 1152 (2016) (per curiam).tHea absence of arglearly established
law to the contrary, the Michigan Court ofppeals’ rejection of # petitioner's Fourth
Amendment claim does not entitle him to habeas relief.

Petitioner also argues that the impositionlifgftime electronic monitoring violates the
Eighth Amendment ban against cruel and unusual punishment. However, as with his Fourth
Amendment claim, the Supreme Court has yéiold that lifetime electronic monitoring violates
the Eighth Amendment. Therefore the stateirts rejection of Petitioner's claim was not
contrary to, or an unreasonable applma of, clearly established federal la®ee Noonan v.
Hoffner, No. 1:14-CV-830, 2014 WL 554274&t *6 (W.D. Mich. Oct.31, 2014). Petitioner is
not entitled to relief on his second claim.

.

Before Petitioner may appeahis Court’s dispositivedecision, a certificate of
appealability must issu&ee28 U.S.C. § 2253(c)(1)(a); Fed. Rpp. P. 22(b). Acertificate of
appealability may issueohly if the applicant has made a stamdial showing of the denial of a
constitutional right.” 28 U.S.G 2253(c)(2). When a court reje a habeas claim on the merits,
the substantial showing threshold is met if gegitioner demonstrates that reasonable jurists
would find the district court’s assessmetitthe constitutional claim debatable or wroisge
Slack v. McDaniel 529 U.S. 473, 484-85 (2000). “A painher satisfies tis standard by
demonstrating that . . . jurists could conclutle issues presented are adequate to deserve
encouragement to proceed furtheMiller-El v. Cockrell, 537 U.S. 322, 327 (2003). In
applying that standard, district court may not conduct a full merits review, but must limit its

examination to a threshold inquiry into thaderlying merit of th petitioner’s claimsld. at
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336-37. “The district court must issue or demyertificate of appealdity when it enters a
final order adverse to the apmnt.” Rules Governing 8§ 2254 Cases, Rule 11(a), 28 U.S.C. foll.
§ 2254,

Having considered the matter, the Court ¢totes that Petitioner has failed to make a
substantial showing of the dahiof a constitutional right. Accordingly, acertificate of
appealability is not warranted in this casehe Court further concludes that Petitioner should
not be granted leave to procaadorma pauperioon appeal, as any appeabuld be frivolous.
SeeFed. R. App. P. 24(a).

V.

Accordingly, it is it iSORDERED, that Petitioner Atkinson’s petition for a writ of

habeas corpus, ECF No. 1DENIED.

It is furtherORDERED, that a certificate of appealability¥ENIED.

It is furtherORDERED, that permission to appeal in forma pauperBENIED

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

Dated: November 15, 2016

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on November 15, 2016.

s/Michael A. Sian
MICHAEL A. SIAN, CaseManager
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