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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
JASON COUNTS, et al,
Plaintiffs, CaseNo. 16-cv-12541

V. Honorabl&homasl.. Ludington
GENERAL MOTORS, LLC,
ROBERT BOSCH GMBH, and
ROBERT BOSCH, LLC,

Defendants.
/

ORDER DENYING ROBERT BOSCH LLC’'S MOTION TO DISMISS PLAINTIFFS’
FIRST AMENDED CLASS ACTION COMPLAINT

On June 7, 2016, nine plaintiffs (includingstrnamed Plaintiff Jason Counts) filed a 442-
page complaint framing a putative class-actiond alleging deceptive advertising, breach of
contract, and fraudulent concealment claims unbderlaws of thirty states against Defendant
General Motors (“GM”). ECF No. 1. FundamentallyaiRtiffs allege thaGM installed a “defeat
device” in the 2014 Chevrolet Cruze Diesel whiehults in significantly higher emissions when
the vehicle is in use compared to wheis ibeing tested itaboratory conditions.

GM filed a motion to dismiss on OctoberZ)16, which contended that Plaintiffs’ suit
should be dismissed because Plaintiffs lachditay to bring suit, their claims are preempted by
the Clean Air Act, the primary jurisdiction doctrine mandates deference to an EPA investigation
of the claims, and Plaintiffs have failed tatsta claim upon which reliedn be granted. ECF No.
12. The motion was granted in partd denied in part. ECF No. 21.aGourt held that Plaintiffs
had standing, that their claims were not prptd by the Clean Air Act (CAA), and that the
primary jurisdiction doctrine was inapplicable. Theutt also held that Plaiiffs had not stated a

claim for fraudulent misrepresentation based atestents GM made in its advertising campaign.
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However, the Court found that Plaintiffs had statexaim for fraudulent concealment in that they
had sufficiently alleged that GM had actively conedahe existence of the defeat device and had
exclusive knowledge of the device. Plaintiffs diot oppose dismissal of tindireach of contract
claims.

After GM’s motion to dismiss was denied jpart, Plaintiffs’ counsel initiated another
lawsuit involving similar allegatins but different died vehicles and namg GM as a Defendant.

In re Duramax Litigation Case No. 17-cv-1166That complaint alsmamed Bosch, a German
company, as a Defendant and alleged that ceeigictronic devices supplied by Bosch to GM
enabled the defeat devices.

A series of discovery ntions were addressed i@ounts substantial discovery was
exchanged, and the scheduling order was fieadiOn February 20, 2018, GM and Bosch’s
motions to dismiss were denied in tharamaxcase. Case No. 17-cv-11661, ECF No. 61. The
Court concluded that Plaintiffhad plausibly stated a Racketeer Influenced and Corrupt
Organizations Act (RICO) claim against both GM and Bokth18 U.S.C. § 196#&t seq.

On April 6, 2018, Plaintiffs filed a motion fdeave to file an amended complaint. ECF
No. 82. In Plaintiffs’ proposed first amended cdanpt, they sought to join Robert Bosch GmbH
and Robert Bosch LLC (collectiwel“Bosch”) as Defendants, add a RICO claim against all three
Defendants, and add Bosch as Defendants totiliglistate law claimsin opposing that motion,
GM argued that Plaintiffs had @l or constructive notice @osch’s involvement with GM’s
diesel vehicle productiosince at least the filingf the complaint in th®uramaxlitigation and
concluded, apparently, that there was no basisclade Bosch as a Defendant. GM argued that
Plaintiffs’ true motivation belmd amending the complaint wastRourt’s denial of GM’s (and

Bosch’s) motion to dismiss a similar RICO claim in Bxgramaxlitigation. GM argued that this



“wait-and-see” approach is dafored and should not be rewarded. Finally, GM argued that
allowing the amendment would prejudice GM Ijpstantially delaying theesolution of the case
and dramatically altering the “landscape df titigation.” Def. Resp. Br. at 18, ECF No. 86.

The Court granted the motion to amend min Bosch. ECF No. 93. The Court found
that the delay in filing the motion was reaable because Plaifit sought to include
corroborating information learned during discoverhich they believed would strengthen and
particularize their allegations against Bosch. Ehabllegations were predicated on internal and
confidential material from GM and Bosch which wadbulot have been availabto Plaintiffs prior
to discovery. Similarly, the Coufound that it was reasonable f@laintiffs to await the Court’s
decision inDuramaxregarding the viability of the RICOaims before seeking leave to amend,
because that approach conserved judicial ressurather than wasting them. Finally, the Court
found that granting leave to amend would cause no prejudice to Defendants, other than the
“prejudice” that is inherent in defending mplex commercial litigation. On June 11, 2018,
Plaintiffs filed their First Anended Class Action Complaintafhended complaint”). ECF Nos.
94-95.

Defendant Bosch now moves pursuant to FedrRukes of Civil Procedure 9(b), 12(b)(1),
and 12(b)(6) for dismissal of the amended claimp. ECF No. 108. Defendant GM filed a notice
of joinder/concurrence in the mon. ECF No. 109. In the motion, Bdsargues that Plaintiffs fail
to allege: 1) that their injuriegere “by reason of” a RICO violain by Bosch; 2) that they suffered
a cognizable RICO injury; 3) that Bosch engagemipattern of racketeeriragtivity; 4) that Bosch
participated in the conduct ofRICO enterprise; and 5) the existe of a conspiracy to violate
RICO. Plaintiffs contend that the Colnds already rejected these argumenf@uramax Bosch

responds that it does not seekrétitigate the Court’s holding iDuramax but rather seeks to



“address deficiencies with Plaintiffs’ complaint that were either not before the Court when it
decided those earlier motions or that were nthy faddressed in those proceedings.” Mot. at 1,
ECF No. 108. Moreover, Bosch argues that the ‘dfhe case” doctrine does not apply because
the Court has not yet addressled viability of Plaintiffs’ RICO claims in this case.

l.

A.

Under Rule 12(b)(1), a party may assert laickubject-matter jurisdion as a defense. “A

Rule 12(b)(1) motion for lack of subject matterigdiction can challenge the sufficiency of the
pleading itself (facial attack) or¢tfactual existence of subject majteisdiction (factual attack).”
Cartwright v. Garney 751 F.3d 752, 759 (6th Cir. 2014) (citibgited States v. Ritchid5 F.3d
592, 598 (6th Cir.1994)). “A facialtaick goes to the question of ather the plaintiff has alleged
a basis for subject matter jurisdiction, and the court takes the allegations of the complaint as true
for purposes of Rule 12(b)(1) analysi$d. However, a “factual attack challenges the factual
existence of subject matter jurisdictiond. In that case, “the district court has broad discretion
over what evidence to consider and may lookidatthe pleadings to determine whether subject-
matter jurisdiction exists Adkisson v. Jacobs Eng’g Grp., In¢90 F.3d 641, 647 (6th Cir. 2015).
Regardless, “the plaintifbears the burden of provingathjurisdiction exists."DLX, Inc. v.
Kentucky 381 F.3d 511, 516 (6th Cir. 2004).

B.

A pleading fails to state a claim under Rule )@&pif it does not comtin allegations that

support recovery under any recognizable legal thémtycroft v. Igbal556 U.S. 662, 678 (2009).
In considering a Rule 12(b)(&)otion, the Court construes theatling in the non-movant’s favor

and accepts the allegations of facts therein as$est.ambert 517 F.3d at 439. The pleader need



not provide “detailed factual afiations” to survive dismissal, bttie “obligation to provide the
‘grounds’ of his ‘entitle[ment] to relief’ requireaore than labels and conclusions, and a formulaic
recitation of the elements of a cause of action will not Belt Atlantic Corp. v. Twomb}y650
U.S. 544, 555 (2007). In essence, the pleading t'cwrstain sufficient factual matter, accepted
as true, to state a claim to relief that is plausibléts face” and “the tenéhat a court must accept
as true all of the allegations contained in a complaint is inapplicable to legal conclugjbak.”
556 U.S. at 678-79 (quotations and citation omitted).

C.

Federal Rule of Civil Procedure 9(b) prowsda heightened pleading standard for claims
of fraud. “In alleging fraud or mistake, a partyust state with particatity the circumstances
constituting fraud or mistake. Malice, intekhowledge, and other conditions of a person’s mind
may be alleged generallyld. As explained by the Sixth Circuit krank v. Dana Corp547 F.3d
564 (6th Cir. 2008), claims of fraud must mele¢ following requirements: “(1) specify the
statements that the plaintiff contends were fraudulent, (2) iggh&fspeaker, (3) state where and
when the statements were made, and (p)a@x why the statemés were fraudulent.Id. at 569
(citation omitted). At a minimum, a claimant stwallege “the time, place and contents” of the
alleged fraud.Id.

D.

The Racketeer Influenced and Corrupt Ougations Act establishes bases for both
criminal and civil suits. A RICO civil suit maye brought by “[a]ny person injured in his business
or property by reason of a violati of section 1962 of this chaptel8 U.S.C. § 1964(c). Section
1962 provides that: “It shall be unlawful fonyaperson employed by or associated with any

enterprise engaged in, or the aitids of which affectjnterstate or foreiggommerce, to conduct



or participate, directlpr indirectly, in the conduct of suchterprise’s affairs through a pattern of
racketeering activity or coltgion of unlawful debt.”ld. at § 1962(c). In other words, a party

advancing a civil RICO claim must establish thaghtito sue and then further allege the following

elements: “(1) conduct (2) of aenterprise (3) through a patte) of racketeering activity.
Heinrich v. Waiting Angels Adoption Servs., @68 F.3d 393, 404 (6th Cir. 2012) (quoting
Sedima, S.P.R.L. v. Imrex C473 U.S. 479, 496 (1985)).

I.

As Bosch correctly underscores, the doctrine of the law of the case does not apply to

Plaintiffs’ RICO claim because the Court agssed the viability of the RICO claim Duramax
and not in this case. Bosch suggetsitat this Court’s opinion iDuramax much like any other
district court precedent, only constitutes persua@iee controlling) authority. This too is true. As
a practical matter, however, thémase is a companion case Dmramax and arises out of
substantially similar facts. Moreover, the Coudfsnion on the viability of a RICO claim in this
context has not changedse February of this year whert@ourt denied GM and Bosch’s motion
to dismiss thduramaxplaintiffs’ RICO claim. Thus, absertchange in apiglable law, a novel
argument, or a meaningful factualstinction between the allegations Buramax and the
allegations in the present case, the result will be the same.

A.

Bosch argues that Plaintiffs fail to alletieat they suffered aognizable RICO injury.

Plaintiffs may assert a RO claim only if they can identify an injury to their “business or property

! The Court will discuss Defendant’s arguments tlifeerent order than they were presented. It
seems intuitive to first discuss whether Pléisthave alleged a cognizable RICO injury, then
discuss whether Plaintiffs have alleged a RIC@ation (i.e. whether Bosch engaged in a pattern
of racketeering activity; whether Boh participated in the condwfta RICO enterprise; whether
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by reason of a violation of section 1962.” 18 &.S§ 1964(c). In so limiting the scope of RICO
standing, Congress exhibited an intention to wkel“personal injury—thais, an injury ‘to a

person, such as a broken bpaeut, or a bruisesr a ‘bodily injury.” Jackson v. Sedgwick Claims
Mgmt. Servs., Inc731 F.3d 556, 564 (6th Cir. 2013) (qumgtiBlack’s Law Dictionary 857 (9th
ed. 2009)). Similarly, a RICO injury must bencrete, not intangle or speculativeSeeSaro v.
Brown 11 F. App’x 387, 389 (6th Cir. 2001)es alsoFleischhauer v. Feltner879 F.2d 1290,
1299 (6th Cir. 1989) (explaining that RICO plaifstimust identify a “resonable and principled
basis of recovery” which is “not bad upon mere speculation and surmisgfort v. Janssen
Pharm., Inc, No. 1:14-CV-1025, 2015 WL 2201713, at @&/.D. Mich. May 11, 2015) (“Short
must, at a minimum, shosome direct, pecuniary injury to hasvn pocket that is unrelated to the
claimed personal injury.”).

In Reiter v. Sonotone Carpghe Supreme Court interpreted 8§ 4 of the Clayton Act, which
authorizes “[a]ny person who shall be injured is misiness or property” by reason of an antitrust
law violation to bring suit. 442 U.S. 330, 38¥979). The Supreme Court held that “where
petitioner alleges a wrongful deprivation of her money because the price of the hearing aid she
bought was artificially inflated by reason of pesdents’ anticompetitive conduct, she has alleged
an injury in her ‘property’ under § 418. at 342. That holding did natvolve the RICO statute,
but the Sixth Circuit has helddh“Reiter's common-sense obsergatabout 84 applies with equal
logical force to § 1964(c).Jackson 731 F.3d at 564.

Bosch takes issue with the three types @dirias identified by Plaintiffs: 1) “future

attempted repairs, future additional costs, deeckaerformance of the vehicle, and diminished

there was a conspiracy to violate RICO). Finathe Court will discuss whether Plaintiffs have
sufficiently alleged a causal connectioetween the violation and the injury.
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value of the vehicle,” 2) harm caused from “utiingly driv[ing] vehicles that were polluting in
volumes and manners a reasonable consumerdwuatl expect,” and 3)[o]verpayment for
[Subject] Vehicles” because the “price for the w8 was artificially inflated” by a “diesel
premium of $2,400.” Mot. at 19 (citing Comf 28-37, 219, 284). Withespect to future
attempted repairs, future costs, and diminishédréuperformance or value, this Court held in
Duramaxthat such injuries are too speculatiee constitute a cognizable RICO injurin re
Duramax Diesel Litig. 298 F. Supp. 3d 1037, 1071 (E.D. Mich. 2018). With respect to
“unwittingly driv[ing]” polluting vehicles, this Cotirpreviously held (inCountg in its order
granting GM’s motion to dismiss jmart that such environmentadrms are insufficient to support
Article Il standing undetujan v. Defs. of Wildlife504 U.S. 555, 560-61(1992). Order at 10,
ECF No. 21. This Court did hold iburamax however, that overpayment for the vehicles
constitutes a cognizable RICO injury:

Plaintiffs’ first alleged injuy clearly suffices to creatRICO standingPlaintiffs
contend that they “paid a premium of nearly $9,000, as GM charged more for its
Duramax engine than a comparable gas” Con. Am. Compl. at 115. Plaintiffs
thus identify a specific payment attribulaldirectly to thevehicle component at
issue which they opted to purchase on the basis of fraudebeauct. This is
cognizable out-of-pocket injury: “[T]he e of the [Duramax engine-equipped
vehicle which Plaintiffs] boughwas artificially inflatedoy reason of [Defendants’
fraudulent] conduct.Reiter, 442 U.S. at 3425ee also Jacksp@31 F.3d at 564;
Canyon Cty. v. Syngenta Seeds,,15&9 F.3d 969, 976 (9th Cir. 2008). Accepting
Plaintiffs’ allegations as true, the fra(@hd thus overcharge) occurred at the time
the purchase was madeee Bailey992 F. Supp. 2d at 579. UnlikeBridgestone
(where only some tires exhibited the defeitte alleged injury occurred every time
a Duramax vehicle was purchased. The ambynthich Plaintiffs overpaid is not
contingent on a future occurrence or onvhgaries of the free market. It occurred
and became determinable at the momenPtamtiffs paid a premium for a vehicle
component which did not work as had beepresented. Plaintiffs experienced a
financial property loss at that moment, which distinguishesptiesent case from
others where the overpayment or diotion in value had not yet occurred.
Compare Bridgestone 55 F. Supp. 2d at 1093 & n.ZBelt, 27 F.3d at 769, with
Bailey, 992 F. Supp 3d at 580-81. Thisisognizable RICO injury.

Duramax 298 F. Supp. 3d at 1071.



Similarly, Plaintiffs in this case allegeatthey paid a diesel premium of $2,400 because
the price of the vehicle was inflated by Dadents’ fraudulent conduct (conduct which will be
discussed below). Compl. 1 284. Bosch neverthelglss the Court to revists holding, citing to
thelgnition SwitcHitigation. Mot. at 21 (citingsee Ignition Switgi2016 WL 3920353, at *7, 16).
As noted in théuramaxopinion, thelgnition Switchopinion does appear support a conclusion
contrary to the conclusion reached by thsu@. This Court nevertheless rejected kpeition
Switch litigation, as explained fully irDburamax Duramax 298 F. Supp. 3d at 1072. That
explanation still obtains. Notably, thgnition Switchis an unreported district court opinion from
another circuit which relied heayibn the Second Circuit’s opinion McLaughlin v. American
Tobacco Cq 522 F.3d 215 (2d Cir. 2008).

Recently, two other district courts have rejected the injury analysis iridrotion Switch
andMclaughlinand have held that overpayment due to deceptive conduct may constitute a RICO
injury. See In re Chrysler-Dodge-Jeep Ecodi@gktg., Sales Practices, & Prod. Liab. Litj@95
F. Supp. 3d 927, 959 (N.D. Cal. 2018)jéting the defendants’ reliance tgnition Switchand
Mclaughlinand noting that “when a plaintiff allegestthe or she overpaid for a good or service
because of anticompetitive or deceptive conduct, the SupCemed’s decision irReiterand the
Ninth Circuit’s decision irCanyon Countgupport that such an injuiyone to property not merely
expectation interests. Those decisions bind this Chlaitaughlinand Jgnition Switch do not.”)
(internal citations anduotations omittedNemet v. Volkswagen Group of America,,IND. 3:17-
cv-04372-CRB, Dkt. No. 5374 (N.D. Cal.) (“BoscHies on certain out-efircuit decisions in
which courts have held that when consumers doeusive the benefit of their bargain the injury
they suffer is one to their expatbn interests, not to their busiss or property as RICO requires

.. . As the district court i€hryslerrecently noted, the Supreme Court’s decisioReiterand the
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Ninth Circuit’s decision irCanyon Countpupport the opposite: that e a plaintiff alleges that
he or she overpaid for a good or service becauaatmompetitive or deceptvconduct, . . . such
an injury is one to property, hmerely expectation interesighe Court therefore does not follow
McLaughlinand Jgnition Switch here.”) (internal citations and quotations omitted).

Finally, Bosch takes issue with the overpagit@eory by identifyng what they suggest
is an internal inconsistency in tBeiramaxopinion:

This Court in Duramax found that “overyment” for the “vehicle component at
issue” conferred RICO standing. S@88 F. Supp. 3d at 1071-72. But, in
considering a related theory of RICO injuthe Court also noted that the Duramax
plaintiffs’ “contention that they ‘would he paid substantially less’ [for their
vehicles had they known of the higher emissions] appears to be premised on some
approximation of what the new market v@for the vehicles would have been” and
that “[d]etermining what tat decrease in value would have been seems hopelessly
speculative.” Id. at 1071 (emphasis addePlaintiffs’ “overpayment” theory
requires the same speculation, because it too is nothing more than a claim that
Plaintiffs “would have paid substaritialess” for the Subject Vehicles under
different circumstances. See Compl. 1 2844iRliffs would not have paid a diesel
premium of $2,400, if proper disclosures lmgn made.”). Nor is the speculation
rendered concrete by attaching the $2,d40ber to it, because the $2,400 figure

is itself the product of Rintiffs’ speculation. Plainffis declare $2,400 to be the
price difference between a “diesel Cruze” and a “comparable gas car,” Compl.
217, but they also concede — as they mubkat there are many differences between
diesel and gas vehicles other than N@xissions: “diesel engines generally
produce greater torque, low-end powerttdredrivability, andmuch higher fuel
efficiency” than gasoline engines, id. JRlaintiffs thus fail to allege a supposed
“diesel premium” attributable to NOx emissions performance, the subject of the
claimed fraud.

Mot. at 21-22. Contrary to Bosch'’s assertion, fhegation that GM chargeah artificially inflated
premium for the vehicles is distt from Plaintiffs allegatn that they “would have paid
substantially less” for the vehed had they known of the alleged defeat device. The reason the
Court found that the former allegation was suéfitly concrete was not because the Plaintiffs
attached a specific doH@amount to it ($9,000 iDuramax,and $2,400 in this case). Rather, the

former allegation is more concrdiecause it is not pmised on Plaintiffs’ subjective willingness
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to pay or on the hypothetical new market value faidy” diesel engine (the product as allegedly
delivered) as opposed to a “clean” diesel engillegadly a non-existergroduct). Rather, it is
premised on a premium th@M itselfallegedly charged for a diesel engine knowing that it would
not perform as represented. Thisa cognizable RICO injury.

B.

Bosch contends that Plaintiffs fail to allahgat Bosch engaged in a pattern of racketeering
activity. Pursuant to § 1961(d),“gattern of racketeng activity’ requiresat least two acts of
racketeering activity, one of which occurred afteraffective date of this chapter and the last of
which occurred within ten years (excluding geriod of imprisonment) after the commission of
a prior act of racketeering activity.” Plaintiffs must allege that daefendant engaged in two
predicate acts of racketeering activiBeeKerrigan v. ViSalus, In¢112 F.Supp.3d 580, 605 (E.D.
Mich. 2015).See alscCrest Const. Il, Inc. v. De&60 F.3d 346, 358 (8th Cir. 201Quaranteed
Rate, Inc. v. Barr912 F.Supp.2d 671, 684 (N.D. Ill. 2012).

Here, as irburamax the Plaintiffs alleged predicatets of mail and wire fraud. As the
Court noted irDuramax

To state a claim based on mail or wiraud, the Plaintiffanust allege the
following three elements: “(1) devising otémding to devise a scheme to defraud

(or to perform specified fraudulent acts); (2) involving a use of the mails; and (3)

for the purpose of executing the scheme or attempting to ddnged States v.

Kennedy 714 F.3d 951, 958 (6th Cir. 2013) (quotldgited States v. Frost25

F.3d 346, 354 (6th Cir.1997)). The PH#Hiis must allege that Defendants

possessed the “specific intantdeceive or defraudFrost, 125 F.3d at 354. The

“scheme to defraud must involve ‘mipresentations or omissions reasonably

calculated to deceive persons of aatly prudence ancbmprehension.” Bender

v. Southland Corp.749 F.2d 1205, 1216 (6th Cir. 1984) (quotuhgted States v.

Van Dyke 605 F.2d 220, 225 (6th Cir. 1979) ).elRlaintiffs need not show “actual

reliance,” but the Plaintiffs must demonstrate that the misrepresentations or

omissions were “materiallJnited States v. DanieB29 F.3d 480, 487 (6th Cir.

2003). Specific intent to defraud or decemasts if “the defendant by material

misrepresentations intends the victimacocept a substantial risk that otherwise
would not have been takerid. at 488.
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Importantly, “[a] defendant may commit mail fraud even if he personally
has not used the mailg=fost, 125 F.3d at 354 (citingnited States v. Griffithil7
F.3d 865, 874 (6th Cir.1994) ). “A mail fred conviction requires only a showing
that the defendant actedtlwknowledge that use ofeéhmails would follow in the
ordinary course of business, or thatasonable person would have foreseen use of
the mails.”ld. In other words, there is no requirement that the defendant have
actually intended that the mails (or wire) be useédAnd, further, “ ‘[tjhe mailings
may be innocent or evéegally necessary.’ Id.(quotingUnited States v. Oldfield
859 F.2d 392, 400 (6th Cir. 1988) ). The use of the mails “ ‘need only be closely
related to the scheme and reasonably foreseeable as a result of the defendant’s
actions.” ”Id. (quotingOldfield, 859 F.2d at 400).

“When pleading predicate acts of mailwire fraud, in order to satisfy the
heightened pleading requirements of R8(), a plaintiff must ‘(1) specify the
statements that the plaintiff contends wieeaidulent, (2) identify the speaker, (3)
state where and when the statements warde, and (4) explain why the statements
were fraudulent.’ 'Heinrich, 668 F.3d at 404 (quotirfgrank v. Dana Corp.547
F.3d 564, 570 (6th Cir. 2008) ).

In re Duramax Diesel Litig.298 F. Supp. 3d 1037, 1083 (E.D. Mich. 2018).

Bosch argues that Plaintiffs have alleged amid that allow the Court to infer that Bosch
specifically intended to defraud them. Mot. at Rather, Bosch contends that Plaintiffs have
offered nothing more than conclusions and unfounded allegations. Mot. at 23-24. To the contrary,
Plaintiffs allege that Bosch “aeely participated in the devgdnent of the defeat device.” Am.
Compl. § 165, ECF No. 94. Plaifisi allege that the EDC17 “cauls every parameter that is
important for effective, low-emission combustiond. § 167. Plaintiffs futier allege that the
EDC17 is equipped with a defeat device, thasdbo“exerts near-total control” over the EDC17,
and that the EDC17 is designed “to preventamsts, like GM, from making significant changes
on their own.” Compl. 11 147, 248.

Bosch contends that its alleged act of svipgl the EDC17 for thesubject vehicles is
insufficient to raise an inference that Bosch s specific intent to defraud Plaintiffs, because
the EDC17 or similar device is present in evagdern automobile engine. Mot. at 24—-25 (quoting

In re Volkswagen “Clean Diesel” MktgSales Practices, & Prods. Liab. Litiy/DL No. 2672,
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2017 WL 4890594, at *2 (N.D. Cal. Oct. 30, 2017)He EDC17 is not inherently a tool for
deceit; it is widely used by automakers that operanodern diesel engines.”) (emphasis in
original). Simply put, every modern vehicle mageed have an EDC17 or a similar system, but
not all EDC17’s are necessarilysigned and equipped witlefeat devices, as is alleged here. As
this Court noted ilburamax Bosch'’s specific intent to defrd customers “can be inferred from
the nature of the alleged conduct. The way incwfiEDC17 interacted with the Duramax engine
is inherently deceptive. The ajjed purpose of the device is tmpide the perception of reduced
emissions while avoiding thealty of reduced emissionsDuramax 298 F. Supp. 3d at 1083.
Bosch contends that “unlike Duramax Plaintiffs here allegenly scant facts about how
the alleged ‘defeat device works,” and none shiports the conclusorysestion that Bosch LLC
knewthat the Subject Vehicles contained these eci§pd defeat devices.” Mot. at 25 (emphasis
in original). Bosch underscores paragraphs 126-148 obDtiramax complaint, in which the
plaintiffs set forth details concerning testitigat was performed on the subject vehicles. Bosch
contends that no such detaile @resent here. Those allegatioveye unnecessary to sustain the
plaintiffs’ RICO claim inDuramax and indeed were entirely absent from the Court’s discussion
of predicate acts of racketeeriagtivity. Thus, their absence from the current amended complaint
is of no significance. The allegations set forth abaneesufficient to raise an inference that Bosch
knew that the subject vehiclesrtained the defeat devices. Tdmaended complaint alleges that
Bosch designed the EDC17 containing the defleaice and had exclusive control thereée
Am. Compl. 1 148, 165, 167, 248. As state@imamax “Defendants cannot reasonably argue
that the deceptive nature of EDC17 was unardteigp or unintended, and even if they do, that

argument should be resolved oibly a jury. Plaintiffs have plaibly alleged thathe purpose of
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EDC17 was deception, and so Defendants’ protesimthat it has an innocent and lawful purpose
are non-cognizable at the pleading stagfamax 298 F. Supp. 3d at 1083.

Bosch also argues that Plaintiffs have failed to allege the predicate acts of mail or wire
fraud because Plaintiffs have identified noi@wible misrepresentation or omission by Bosch.
Bosch argues that, in order to proceed undepmission theory, Plaintiffs must allege the
existence of an independent legal duty to disclose informatidbutamax the Court surveyed
the applicable authorityna found no such requiremeid. at 1085. Although the defendants did
identify some non-controlling precedent in pag of their position that a fraudulent omission
theory requires an independent duty to disgltise Court concluded that the more recent and
better reasoned cases suppodithe opposite conclusioid. That conclusion still obtains.

Bosch now cites tdamiesonwhich Bosch contends concludivestablishes that fraud by
omission requires an affirmative duty tedbse information. Mot. at 28 (citingnited States v.
Jamieson427 F.3d 394, 415 (6th Cir. 2005) (reviewoanviction for conspacy to commit mail
fraud). Not so. In fact, the SkxtCircuit rejected Jarason’s contention thale trial court should
have instructed the jury concerning a “duty to disclokmited States v. Jamiesof27 F.3d at
415 (“Even ifthe trial court’s refusal to give the ‘duty to disclose’ instruction was error, the error
must be considered harmless.”) (emphasis addéu)s, the Sixth Circuit did not affirmatively
state that the failure to give the “duty to dise” instruction was erreous. In fact, the Sixth
Circuit shied away from doing so (perhaps du¢htlack of precedent on point, as this Court
noted inDuramay).

The Sixth Circuit found that theistrict court’s instruction “aglquately guards against the
jury finding that a simple omission, independehtany other statements encouraging trust and

confidence in the defendant, can constitute frald. This dicta suggests that, in the Sixth
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Circuit's opinion, a “simple omission” on its own cannot constitute fraud. Contrary to Bosch’s
contention, however, this dicta dasst rise to the level of a “hding” that “something more than

a ‘simple omission’ is required before that onmossis actionable as mail or wire fraud.” Mot. at
28. No such holding is presentlamiesonand even the dicta ifamiesoris unsupported by any
citation to contolling law.

Even if such a holding could be derived frdamiesonit would not warrant a conclusion
contrary to the one reached Duramax The “simple omission” alleged in this case is not
“independent of any other statements encduoradrust and confidare in the defendant.”
Jamieson 427 F.3d at 415. Rather, the factual preégajiving rise to the scheme to defraud
include affirmative misrepresentations concegnihe operation of the emissions technology, the
importance of which was explainedDuramax

If Plaintiffs were relying orthese advertisements as basis for its claim of fraud,

then Defendants’ arguments regarding pyfiend duty to disclose would become
relevant. However, these representatidasot constitute the fraudulent scheme;
they merely further it. The level of @ssions produced by a diesel engine was a
material consideration for consumepsirchasing a vehicle. GM’s extensive
advertising which emphasized the l@missions and environmentally-friendly
nature of its “clean diesel” engine undmees its understanding of that fact. Thus,
regardless of whether these advertisemewotdd be actionalkl on their own, they

were material to the scheme. The advertisements urged consumers to buy Duramax
vehiclesbecausedhey were environmentally friendly even though the Defendants
had purposefully worked together to obfusddie true level of emissions. Plaintiffs
have specifically identified a number obmmunications that were “reasonably
calculated to deceive persons of ordinary prudence and comprehension.” The
communications themselves may not havenb@emonstrably fraudulent, but they
were intended to increashe likelihood that conswers would purchase Duramax
vehicles because they produced emissioad@w level, when in fact the true level

of emissions was much higher. The nonidisare of the trueoperation of the
Duramax engine was material preciselgdigsse GM worked so hard to convince
consumers that it was a “clean diesel” engine.

Duramax 298 F. Supp. 3d at 1084.
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Here, Plaintiffs allege that the EDC17 is quped with a defeat device, that Bosch “exerts
near-total control” over the EDC17, and that EDC17 was designed “to prevent customers, like
GM, from making significant changes on their ow@dmpl. 11 147, 248. Pldiffs also allege
that Bosch and GM worked together to depeland implement a specific set of software
algorithms in the Affected Vehicles to reduceigsions in testing environments but not on the
road.ld.  158.Bosch also allegedly engaged in marketing and lobbying efforts in the United States
to get regulators to approve “clean diesel.” | WR.Bosch allegedly took these actions with
knowledge of the engine’s true operationdamder circumstances where its alleged co-
conspirator had actively marketed the enginersissions reduction capability. For the same
reasons discussed Duramaxand above, these constitute suffitipredicate acts to give rise to
RICO liability.

C.

Additionally, Bosch argues that Plaintiftfo not plead a plausible claim that Bosch
participated in the conduct of the alleged entegphy either “making decisions on behalf of the
enterprise or by knowingly carryirthem out.” Mot. at 30-31 (citinBuramax 298 F. Supp. 3d
at 1086).

In Reves v. Ernst & Younghe Supreme Court addressed the requirement that a RICO
defendant “conduct or participatdirectly or indiredly, in the conduct ofsuch enterprise’s
affairs.” 507 U.S. 170, 179, 113 S.Ct. 116221L.Ed.2d 525 (1993) (quotingg 1962(c)). The
Court explained:

Once we understand the word “conductréguire some degree of direction and

the word “participate” to require somerpan that direction, the meaning of 8§

1962(c) comes into focus. In order to “pepate, directly orindirectly, in the

conduct of such enterprise’s affairs,” omeist have some pairt directing those

affairs. Of course, the word “particigdtmakes clear that RICO liability is not
limited to those with primary responsibilityrfthe enterprise’s affairs, just as the
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phrase “directly or indirectly” makes clear that RICO liability is not limited to those
with a formal position in the enterprise, lmame part in directing the enterprise’s
affairs is required.

Id.

“[L]iability [under § 1962(c) ] depends ashowing that the defendants conducted
or participated in the conduct of theenterprise’saffairs,” not just
theirown affairs.”Id. at 185, 113 S.Ct. 1163. “Althoudtevesdoes not explain
what it means to have some part in dirgg the enterprise’s affairs, subsequent
decisions from our sister circuits haypersuasively explained that it can be
accomplished either by making decisions on behalf of the enterprise or by
knowingly carrying them out.United States v. Fowleb35 F.3d 408, 418 (6th Cir.
2008).

In Duramax this Court concluded that the plaffdihad adequately alleged that Bosch
participated in the conduof a RICO enterprise:

Plaintiffs’ allegations characterize EDC&g performing an inherently deceptive
function. Thus, the operam of EDC17 is the appareheart of the fraudulent
enterprise and, because Bosch bgaimary responsibility for programming
EDC17, it “knowingly carried...out” coreaspects of the alleged enterprise.

Duramax 298 F. Supp. 3d at 1087. The same allegatéwaspresent here concerning Bosch’s
primary responsibility for programing the EDC17, as detailetbove. Accordingly, Plaintiffs’
allegations are adequate. Boschrgument for distinguishinguramaxis not persuasive. Bosch
argues that:

Unlike in Duramax, Plaintiffs have incorporated documents into the Complaint that
demonstrate there was no fraudulent gamise between GM and Bosch LLC. See
Compl. T 149-58. Such documents show nothing more than back-and-forth
between manufacturer and supplier duramgongoing development process. See,
e.g., Compl. T 156 (citing GMCOUNTS000@A3, an email chain in which a GM
employee circulated an innocuouseeting agenda among GM and Bosch
engineers). And as discugisabove, intent cannot lr&ferred simply by supplying
the EDC-17. Supra p. 24-25.

Many months and tens of thousandslo€uments into discovery, Plaintiffs
cannot cite even one document dematstg that Bosch LLC knowingly carried
out the supposed objectives of the alleB&O enterprise. Unable to support their
weighty allegations, Plaintiffs instead resort to a familiar and defective crutch:
“information and belief.” See Compl[{ 156 (referencing an unremarkable
document but alleging “[o]n informatiomd belief, discussions at these regular
meetings included developing and concepldefeat devices for the [Subject]
Vehicles.”), 157 (similar, but alleging[o]n information and belief, AECD
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disclosures drafted by Bosch GmbH and&voLLC were deceptive and false when
submitted by GM to regulators.”).

Bosch contends that the documents incafeat by reference in Plaintiffs’ complaint
“show nothing more than back-and-forth betwesanufacturer and supplier during an ongoing
development process.” Therefore, Bosch concludes that the documents “demonstrate that there
was no fraudulent enterprise between GM &odch LLC.” This conclusion does not follow.
Failing to affirmatively demonstrate the alleg&audulent enterprise does not establish the
absence of a fraudulent enterprise.

Bosch criticizes Plaintiffs for failing to identify documentary evidence demonstrating
Bosch’s patrticipation in the RIC@nterprise after receiving teathousands of documents from
Defendants. Bosch overlooks the gedural posture of this caseakitiffs are under no obligation
at the pleading stage to identify documentary eve#® substantiating their claims. The fact that
they attempted to do so, successfully or not, tsfawal to their claims, nor does their attempt to
do so create an obligation that did not otherwidgeteBosch contends that “at this stage of the
case, Plaintiffs can no longer claim that ‘theevant facts lie exclusively within the knowledge
and control of GM and Bosch LLCMot. at 32. The imication is that Plaitiffs should face a
higher pleading burden at this stage becausehtheg had the benefit of discovery before filing
an amended complaint. Neither Rul@)Bgor 9(b) makes such a distinction.

Moreover, this documentary evidence is paiperly before the Court’s consideration on
a 12(b)(6) motiort. A court generally cannot look beyond the face of the Plaintiff's complaint

when adjudicating a motion to dismiss for failucestate a claim unless the court converts the

21f the current evidentiary record affirmativelysgroves the Plaintiffs’ claims, as Bosch contends,
Bosch presumably would not hesit&bemove for summary judgment.
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motion into a motion for summaryggment after proper notice isvgn to the parties. However,
a district court can consider such documerntsaut converting the motion into one for summary
judgment where two conditions are met: 1) the documare referred to in the complaint, and 2)
are central to the claims contained ther@avitt v. Born 835 F.3d 623, 640 (6th Cir. 2016).

Here, the documents are referred to in the complaint. However, Bosch offers no
explanation as to how “an eihahain in which a GM employee circulated an innocuous meeting
agenda among GM and Bosch engineers” is akrt Plaintiffs’ clam. In fact, Bosch’s
characterization of the document cuts the oppeste suggesting that it has no evidentiary value
at all. That document, though patially illustrative of some alleged communication between GM
and Bosch, is by no means central to Plaintiffairalthat Bosch participated in the conduct of a
RICO enterprise. Plaintiffs’ aim does not rise or fall based on that alleged correspondence.
Rather, the salient allegation®dhose discussed above conasgriBosch’s role in programming
the EDCL17, the device #te heart of the &udulent enterpris&ee Duramax298 F. Supp. 3d at
10873

Before addressing the remaining arguments ek by the motion to dismiss, it is worth
emphasizing a point made by Bosch in opposirar tjpinder and now dicizing Plaintiffs’
information and belief pleading. Ruséa) and, in this circumstancele 9(b) are not the only rules
governing the pleadings. Pursudot Federal Rule of CiviProcedure 11(b), by presenting a
pleading to the Court Plaintiffsacertifying that to the best tfeir “knowledge, information, and

belief, formedafter an inquiry reasonable under the circumstancesthe factual contentions

3Bosch also argues briefly that Piaifs fail to plead the existee of a RICO conspiracy because
they fail to plead intent orgubstantive RICO violation. Becaube Court disagrees with Bosch'’s
conclusions on those two points (as discusdmml/e), the Court also disagrees with Bosch'’s
conclusion as to the RICO conspiracy.
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haveevidentiarysupport.” (emphasis added). Of course,rille applies with equal force to “the
denial of factual contentions.” BeR. Civ. P. 11(b)(4). Becausdaintiffs have the benefit of
substantial discovery that wasepiously only availabléo General Motors, #ir duty of inquiry
extends to that discovery. It is reasonable fweeka thorough review dlfie discovery furnished
thus far and that the amended complaint reflecenaid appraisal of the evidentiary basis for the
allegations. To the extent Plaintiffs are beingat@v with their “informaion and belief’ pleading
solely to survive the 12(b)(6) motion, they risk sancti@eeFed. R. Civ. P. 11(c).

D.

Bosch argues that Plaintiffs fail to alletpat their injuries weréby reason of” a RICO
violation. Mot. at 10 (quoting 19 U.S.C. 1964(cJhe RICO proximate caation analysis is
closely related to (even subsumed in) the stayigtanding analysis. Ti&upreme Court has “held
that a plaintiff's right to sue.eqguired a showing that the defendantolation not only was a ‘but
for’ cause of his injury but, was the proximate cause as wdlfhes 503 U.S. at 268, 112 S.Ct.
1311. The plaintiff must show “sonarect relation between the impasserted and the injurious
conduct alleged.Id. Importantly, the causation inquiry mdstus on the alleged link between the
“predicate acts” and the asserted injury. Riistmust show that each defendant’'s wrongful
conduct was a “substantial and foreseeable cause of the injury and the relationship between the
wrongful conduct and the injury isgical and not speculativelih re ClassicStar Mare Lease
Litig., 727 F.3d 473, 487 (6th Cir. 2013) (quotations omitted).

In Duramax this Court held as follows:

Plaintiffs have plausibly alleged that Bosch’s joint activities with GM were a

substantial factor conbuting to their injury. EQ17 is the means by which

Plaintiffs were injured. According to Prdiffs, Bosch ‘exertsiear-total control’

over the customization of EDC17, elimimagithe possibility that GM programmed

the functionality which enables use ofiel#t devices without Bosch’s knowledge.
SeeCon. Am. Compl. at 94-95. Plaintiffhids plausibly allege that Bosch
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developed the vehicle comparievhich has caused Plaintiffs’ injury, that Bosch
was aware of the deception that comporenild inevitably contribute to, and that
Bosch was aware that consumers wouldgayemium for vehicle capabilities that
the component would not deliver.

Duramax 298 F. Supp. 3d at 1076. SimilgrPlaintiffs in this case allege that Bosch “actively
participated in the development of the effdevice.” Compl. § 165, ECF No. 94. Specifically,
Plaintiffs allege that the EDXZ “controls every parameter that is important for effective, low-
emission combustionld. § 167. Plaintiffs further allege thidie EDC17 is equipped with a defeat
device, that Bosch “exerts neatal control” over the EDC17, artdat the EDC17 is designed “to
prevent customers, like GM, from making sigeafint changes on their own.” Compl. 1 147, 248.
Plaintiffs have sufficiently allged that Bosch’s programmingtbie EDC17 was a substantial and
foreseeable cause of their injury.

Bosch argues as follows in its motion to dismiss:

This Court in Duramax sustained plaifgi RICO claim on the understanding that
it was “not primarily premised on proof @folation of EPA rgulations” and that
“alleg[ations] that the [defendants]témded to deceive regulators” were not
essential to the plaintiffs’ RICO clair$ee298 F. Supp. 3d at 1088. That premise
is not viable here, and for that reason the RICO claims here fail. The Complaint
makes clear that the allegations regagdct PA and CARB are central to the claim
and that the EPA and CARB are the “direct victingeCompl. 11 160-61. (“[l]n
orderto obtain the COCs necessary to sell their vehicles, GM did not disclose, and
affirmatively concealed from government regulators, the presence of the test-
detecting and performance-altey software code thatdeveloped with Bosch . . .

. Because the COCs were fraudulently obtained . . .the [Subject] Vehicleswere
never covered by a valid CO@nd thus were never legal for sale.”) (emphasis
added), 163 (“GM hid . .facts from the EPA, CARBral other state regulators,
and consumers, and it continued to salll éease the [Subject] Vehicles despite
theirillegality and with the complicity of Boscly’242 (The alleged enterprise’s
“direct purpose wato deceive the regulators and the public”)

Mot. at 10-11. As Bosch acknovdged, this Courconcluded irburamaxthat the plaintiffs’ RICO
claim was not premised on proof violation of EPA regulationsBosch contends that “this

premise is not viable here,” however, due totaig allegations in Plaintiffs’ complaint that
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supposedly demonstrate that the EPA and CARB nandPlaintiffs, were the “direct victims” of
any alleged RICO activity. Yet these identical gditons were also present in the complaint at
issue inDuramax Compl. 11 164-165, ECF No. 18 (Case W7-cv-11661). For the same reasons
identified inDuramax Plaintiffs’ RICO claim in this case st dependent on proof of a violation
of EPA regulations.

Bosch’s argument here is also somewhabbptace. The argument centers around alleged
regulatory violations and their portance to sustaining Plaintiff®ICO claims. Yet Bosch raises
this discussion in sectioh of its brief, which purports to alless causation. i& unclear how the
two topics relate. IlDuramax the Court determined that the Plaintiffs’ RICO claims were not
dependent on proof of a regulatatiolation. The Court made thiketermination in response to the
defendants’ argument that the EPA’s extensdgilatory scheme provided the exclusive remedy
to redress violations of the CAA, thereby precluding plaintiffs’ RICO claim. The Court found that
argument to be without merit, and to be laygebterminous with the defendants’ argument that
plaintiffs’ state law claims are preempted by @®&A. The discussion in that opinion had nothing
to do with causation.

Bosch now advances the same argumentadiging it in the context of the causation
requirement. Bosch suggests that Plaintiffi@gations concerning fraud on the EPA and CARB
somehow undermine the causal relationship betvileerRICO violation and Plaintiffs’ injury.
According to Bosch, those allegations demaistrthat the EPA and CARB are the “direct
victims” of Bosch’s conduct. Even if the EPAACARB are direct victims, the conclusion Bosch
reaches does not follow. There is no reason why Bosch’s conduct cannot have multiple “direct

victims,” including EPA, CARB, and the Plaintiff8osch’s discussion is non-responsive to the
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allegations in the Complaint concerning the irgarsustained by Plaintiffaot the EPA or CARB,
and the causal connectiontlwveen those injuriesna the RICO violation.
As explained irDuramax
Plaintiffs’ RICO claim is not primarilypremised on proof of violation of EPA
regulations and thus i®gnizable. The alleged common purpose at the heart of the
RICO scheme is the deception of consumers. The alleged injury is overpayment by
consumers. The identified predicagects of mail and wire fraud involve
communications to consumerdmittedly, Plaintiffs ato allege that the RICO
Defendants intended to deceive reguistand made fraudulent mail and wire
communications to regulators. But neither of those allegations are essential to
Plaintiffs’ RICO claim. Accordingly, thewre best construed as collateral matters
that are only peripherally related toetlhegulatory concerns advanced by EPA
regulations.
In re Duramax Diesel Litig.298 F. Supp. 3d 1037, 1088 (E.D. Mich. 2018). In other words, the
allegations concerning regulatovjolations are collateral allegans which are unnecessary to
sustain Plaintiffs’ RICO claim. Bosch concludest this is somehow fatal to Plaintiffs’ RICO
claim. This conclusion does not follow logigalWhen faced with a motion to dismiss under rule
12(b)(6), the Court is to consideshether the Plaintiffs have pledifficientfacts to sustain their
claim, not whether they haveegal more facts than necessary.

Accordingly, it SORDERED that the motion to dismiss, ECF No. 108DENIED.

Dated: October 23, 2018 s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge
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