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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
DAVID SALEWSKE, et al.,
Plaintiffs, CaseNo. 16-cv-13326
V. Honorabl&@homaslL. Ludington

TROTT & TROTT P.C.,

Defendant.
/

ORDER OVERRULING OBJECTIONS, ADOPTING IN PART
AND MODIFYING IN PART REPO RT AND RECOMMENDATION,
AND DENYING DEFENDANT'S MOTION TO DISMISS

On August 10, 2016, Plaintiffs David and Shaalewske initiated the above-captioned
action against Defendant Trott & Trott, P.Cls(aknown as Trott Law, P.C.) by filing their
complaint in the Western District of Michigan. Plaintiffs allege generally that Defendant
violated the Fair Debt Collection PracticAst (‘FDCPA”), 15 U.S.C. 88 1692c(b), 1692d(4),
and 1692e in the process of conducting a foreatobyradvertisement sale under Michigan law.
Factually, Plaintiffs allege that Defendant vieldthe listed provisionsf the FDCPA by placing
Notices of Foreclosure Sales (the “Notice#i) newspapers and other public places, which
included the following information(l) that Defendant was a detuillector attempting to collect
a mortgage secured debt; (2) thertgager's name; (3he amount of the magage; (4) the fact
that Plaintiffs were in default, authorizing the exercise of the power of sale in the mortgage; and
(5) a provision notifying Plaintiffs that if they weesin active military service they should contact
Defendant.See Compl. ECF No. 1. To the extent Deflant’'s Notices complied with Michigan
law, Plaintiffs allege that Michigan @wiled Law § 600.3212 is preempted by the FDCPA'’s

preemption clause, 15 U.S.C. § 1692n, and Supremacy clause of the United States
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Constitution. The case was subsequently traresfeto the Eastern Distt of Michigan on
September 14, 2016, pursuanthe parties’ stipulationSee ECF No. 2. Plaintiffs then filed a
17-page amended complaint on September 19, 2ddding additional ledasupport for their
claims.See Am. Compl. ECF No. 8.

The matter was referred to Magistrate Judgeidta T. Morris for pretrial management.
See ECF No. 9. On October 5, 2016, Defendant mdweedismiss Plaintiffs’ amended complaint
pursuant to Federal Rule of Cirocedure 12(b)(6), arguing thRaintiffs had failed to state a
claim under the FDCPASee Mot. Dismiss, ECF No. 11. RulE(b)(6) allows a party to move
for dismissal of a complaint on the basis thétatl[s] to state a claim upon which relief can be
granted.” The moving party beattse burden of showing thatehopposing party has failed to
adequately state a claim for reli€irecTV, Inc. v. Treesh, 487 F.3d 471, 476 (6th Cir. 2007).
Through its motion, Defendant argued that Wices could not constitute communication in
connection with the collection of a debt besauhey were required by Michigan lald. On
March 16, 2017 the magistrate judge issuedreport, recommending that Defendant’s motion
to dismiss be deniedsee Rep. & Rec., ECF No. 16. The gistrate judge reasoned that,
interpreting the facts in a light most favorablePlaintiffs, a reasonable jury could find that the
Notices were published in connection with Defanta effort to collect a debt. Thus, the
Notices could be governed by the FDCPA if, aaliressed hereafter, Defendant’s conduct in
collecting the debt, the means they employed teciothe debt, or itsommunications violated
the FDCPA. Defendant timebbjected to that repordee ECF No. 17.

l.
Plaintiffs David and Siri Salewske are residents of Cheboygan, Michigea.Am.

Compl. 1 30. After Plaintiffs defaulted on @@t mortgage payments, collection efforts were



referred to Defendant Trott & Trott, which is adolosure law firm located in Farmington Hills,
Michigan. Id. at § 31. Plaintiffs allege that f@@mdant is in the business of “using the
newspapers, internet, county buildings andl it communicate the diection of consumer
debts originally owed tothers to sell the undging mortgage debt.1d.

Defendant’s practice of foreclosing mortgages by advertisement is permitted under
Michigan law® Specifically, § 600.3201 provides that “[elyemortgage of real estate, which
contains a power of sale, upon default being madeny condition of such mortgage, may be
foreclosed by advertisement, in the cases and in the manner specified in this chapidre”
statute requires that “[n]otice that the mortgagk be foreclosed by a sale of the mortgaged
premises ... shall be given by publishing the séonel successive weeks at least once in each
week, in a newspaper published in the countgnetthe premises included in the mortgage and
intended to be sold ... are situated.” Mi€@omp. Laws 8§ 600.3208. Theasite also requires
that, “within 15 days after ther§t publication of the notice, ue copy shall be posted in a
conspicuous place upon any part of the premises described in the natic&uth notice must
include the following:

(a) The names of the mortgagor, the origimartgagee, and the foreclosing assignee,
if any.

(b) The date of the mortgage and the date the mortgage was recorded.
(c) The amount claimed to be due on thertgage on the date of the notice.

(d) A description of the mortgaged premistbst substantially conforms with the
description contained in the mortgage.

(e) For a mortgage executed on or afteruly 1, 1965, the length of the redemption
period as determined under section 3240.1

! The process of foreclosure by advertisetris not unique to Michigan. The practice is also authorized by statute in
Tennessee, which is within the Sixth Circ&e Tenn. Code Ann. § 35-5-101, as well as in MinnessgaMinn.
Stat. Ann. § 580.01.
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(H A statement that if the property is s@t a foreclosure sale under this chapter,

under section 32782 the borrower will be heddponsible to the person who buys

the property at the mortgage foreclaswale or to the mortgage holder for

damaging the property during the redemption period.
Mich. Comp. Laws § 600.3212.

While Plaintiffs’ complaint is thin onakcts, it appears that on July 22, 2016, Defendant
sent Plaintiffs a notice foreclosure sabee Am. Compl. Ex. 1. The nate first disclaimed that
“THIS FIRM IS A DEBT COLLECTOR ATTEMPTING TO COLLECT A DEBT. ANY
INFORMATION WE OBTAIN WILL BE USED FOR THAT PURPOSEId. The letter then
informed Plaintiffs that they had defaulted armortgage to Mortgagglectronic Registration
Systems, Inc., later assigned to Wilmington TriNational Association as successor trustee to
Bear Stearns Alt-A Trustd. The mortgage was dated Ma$, 2006 and recorded on June 9,
2006.1d. The letter then expressed that “noticeh&eby given that saichortgage will be
foreclosed by a sale of the mortgaged premisesome part of them, at public venue, at the
place of holding circuit court within Cbheygan County, at 11:00 AMbn August 19, 2016fd.

The notice contained a legal deption of the mortgaged premise, the amount of default, and
informed Plaintiffs that “[tlhe redemption pericthall be 6 months frorthe date of such sale,
unless determined abandoned ..I1d. Plaintiffs do not allege that they responded to the initial
notice letter.

In compliance with 88 600.3208 and 600.3212, bdéats then published Notice of the
foreclosure sale in the local Cheboygan papet Detroit Legal Newsnd at Cheboygan county
buildings from July 22 through August 5, 2088e Am. Compl. 1 39. Defendant also published
the Notice at Plaintiff's residence on July 22, 20ib. The published Notice is substantially

similar to the notice letter sent to Plaintif8e Am. Compl. Ex. 2. It contains the same initial

disclaimer that “THE FIRM IS ADEBT COLLECTOR ATTEMPTING TO COLLECT A
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DEBT. ANY INFORMATION WE OBTAIN WILL BE USED FOR THAT PURPOSE.” The
published Notice named the Salewskes as the ngwmigastated the identi of the mortgagee,
the amount of the debt, a legal descriptiontied property, and the redemption period. In
response to Defendant’s publicatsy Plaintiff initiated the msent lawsuit on August 10, 2016,
alleging that Defendant’s Naes violated the FDCPASee ECF No. 1.

I.

By its express terms, the FDCPA was eedctto eliminate abusive debt collection
practices by debt collectors, to insure thedse debt collectors whofrain from using abusive
debt collection practices are not competitivelgadivantaged, and to promote consistent State
action to protect consumers against debt coieabuses.” 15 U.S.C.A. § 1692(e). The FDCPA
applies to means, conduct, ananrounications that are “in connewt with the cdlection of any
debt.”See 15 U.S.C. 88 1692c(b), 1692d(4), & 1692e.

The FDCPA is “an extraordinarily broad statute and must be construed accordingly.”
Stratton v. Portfolio Recovery Assocs., LLC, 770 F.3d 443, 448 (6th Cir. 2014) (quotation and
citation omitted). To determine whether the FDCPA is implicated, the conduct at issue is viewed
through the eyes of the “ldasophisticated consumerCurrier v. First Resolution Inv. Corp.,

762 F.3d 529, 533 (6th Cir. 2014). “This standaedognizes that thEDCPA protects the
gullible and the shrewd alike while simultaneously presuming a basic level of reasonableness
and understanding on the part of thebtor, thus preventing liabilitior bizarre or idiosyncratic
interpretations of debt collection Noticesd. The FCDPA is also a strict liability statute, and
therefore “[a] plaintiff does not need to prokowledge or intent ... and does not have to have

suffered actual damagesttatton, 770 F.3d. at 449.



Plaintiffs’ allegations center aroundree provision of the FDCPASee Am. Compl.
62. First, Plaintiffs allege #t Defendant violated 15 U.S.@. 1692e, which prohibit a debt
collector from using any “false, deceptive, misleading representations or meansonnection
with the collection of any debt.” Id. (Emphasis added). Specifiya Plaintiffs allege the
publications violated 81692e(1),gbribiting “[tlhe use of any false representation or deceptive
means to collect or attempt to collect any debbbtain informatiorconcerning a consumer,”
and 8 1692e(6), prohibiting a debt collector froraking any “false repisentation or implication
that a sale ... shall cause the consumer to ...dageclaim or defense to payment of the debt; or

. become subject to any practice prohibited [the Act].” Second, Plaitiffs allege that

Defendant violated § 1692d(4), which prohibitdebt collector from engaging in “conduct the
natural consequence of which ishtarass, oppress, or abuse any persaonnection with the
collection of a debt, ” including “[t]he advertisement for sale of any debt to coerce payment of
the debt.”Id. (Emphasis added). Third and finally, Pidfs allege that Defendant violated 8
1692c(b), which provides as follows:

Except as provided in section 1692b of tiitie, without the pior consent of the

consumer given directly to the debt cotlar, or the express permission of a court

of competent jurisdiction, or as reasonably necessary to effectuate a postjudgment

judicial remedy, a debt colteor may not communicatén connection with the

collection of any debt, with any person other than the consumer, his attorney, a

consumer reporting agency if otherwise permitted by law, the creditor, the

attorney of the creditor, or tlatorney of the debt collector.
Id. (Emphasis added). The first provision, § 169@mhibits certain means, the second, §
1692d(4), prohibits certain conduend the third, § 1692c(b), prohibits certain communications.
All three provisions require some “connection wiitie collection of any debt” to be actionable

under the FDCPA.



On October 5, 2016, Defendant moved to disrRisantiffs’ FDCPA clams for failure to
state a claim upon which relief can be granted ukRdéeral Rule of CiviProcedure 12(b)(6). A
pleading fails to state a claim umdeule 12(b)(6) if it does not aotain allegations that support
recovery under any recognizable legal thedshcroft v. Igbal, 556 U.S. 662, 678, (2009). In
considering a Rule 12(b)(6) motion, the Coumstoues the pleading in the non-movant’s favor
and accepts the allegationsfatts therein as tru&ee Lambert v. Hartman, 517 F.3d 443, 439
(6th Cir. 2008). The pleader need not havevpled “detailed factual allegations” to survive
dismissal, but the “obligation to provide thadgnds’ of his ‘entitle[ment] to relief’ requires
more than labels and conclusions, and a formuéttation of the elementsf a cause of action
will not do.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007). In essence, the pleading
“must contain sufficient factual matt accepted as true, to statearulto relief that is plausible
on its face” and “the tenet thatcaurt must accept as true all thie allegations contained in a
complaint is inapplicable to legal conclusionsdgbal, 556 U.S. at 678-79 (quotations and
citation omitted).

Importantly, Defendant does not challenge ahyhe specific FDCPA claims raised by
Plaintiffs in its motion to dismiss, or draany distinction betweethe prohibitions against
conduct, means, or communications. Insteadefant only broadly gues that its Notices
were not communications in connection witke ttollection of any debt because the published
Notices were related to a non-judicial forecl@swgale and in compliance with state law.
Defendant contends that the Notices were nohaied by the purpose of collecting a debt from
Plaintiffs, but motivated by the necessity ofrgaying with state law in order to enforce
payment of the mortgage delsee Mot. Dismiss 7, ECF No. 11. Bendant further argues that

the mere fact that its Notices contained tledard FDCPA disclaimdanguage — noting that



Defendant was “a debt collector attempting to ablke debt” — did not transform the notice into
debt collection activity because the inclusior-BICPA notice language is legally irrelevasae
Goodson v. Bank of Am., N.A., 600 F. App’x 422, 432 (6th Cir. 2015).

In support of these arguments, Defendeitds the Sixth Circuit’s opinion iGrden v.
Leikin Ingber & Winters PC, 643 F.3d 169, 173 (6th Cir. 2011There, the Sixth Circuit held
that “for a communication to be in connectioithathe collection of a debt, an animating purpose
of the communication must be toduce payment by the debtotd. (citing Gburek v. Litton
Loan Serv. LP, 614 F.3d 380, 385 (7th Cir. 2010)). In determining the “animating purpose” of a
communication, courts generally apply the following seven factors:

(1) the nature of the relationship ofetiparties; (2) whether the communication

expressly demanded payment or statedlaniba due; (3) whether it was sent in

response to an inquiry orqeest by the debtor; (4) wther the statements were

part of a strategy to make payment mbkely; (5) whether the communication

was from a debt collector; Y6vhether it stated that was an attempt to collect a

debt; and (7) whether it threatened capumnces should the debfail to pay.
Goodson v. Bank of Am., N.A., 600 F. App’x 422, 431 (6th Ci2015) (holding that the FDCPA
was not implicated where a law firm sent a pléingtters informing her o change in her loan
servicer). “The animating purposd the communication is a questiof fact that generally is
committed to the discretion of the jurors, not the colstép v. Manley Deas Kochalski, LLC,
552 F. App’x. 502, 505 (6th Cir. 2014). Howewvethere “a reasonable jugould not find that
an animating purpose of the statements was to induce payment,” summary judgment is
appropriateGrden, 643 F.3d at 173.

Recently, however, the Sixth Circuit haslcheéhat “mortgage foreclosure is debt
collection under the FDCPAGlazer v. Chase Home Fin. LLC, 704 F.3d 453, 461 (6th Cir.

2013). Therefore, according to the circuit, “[Ijgvs who meet the general definition of a ‘debt

collector’ must comply with the FDCPA wh engaged in mortgage foreclosuril” at 464.
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The court reasoned that “every ngatje foreclosure, judial or otherwise, is undertaken for the
very purpose of obtaining payment on the underlying debt, either by persuasidorfing a
settlement) or compulsigfn.e., obtaining a judgment of forecla, selling the home at auction,
and applying the proceeds from théesto pay down the outstanding debtld. at 461. The
court expressly overruled “a majority of districtuets” that had found thabortgage foreclosure,
as the enforcement of a security interestl dot constitute debtollection unless a money
judgment was sought against the @elim connection with that footbosure, and specifically held
that “foreclosure’s legal nature ... does poévent it from being debt collection.Id. at 4612
As a district court within the Sixth Circuit, this Cous bound to apply this law.

The question therefore becomesvhihe Sixth Circuit’s opinion irGlazer interacts with
prior law governing whether the animating pugad a statement is to induce payment. A
district court in the western digtt of Michigan has addressedglguestion in a case involving
the same Defendant and almost identical facts, and determined that the FDCPA applied to
Defendant’s actionsSee Gray v. Trott & Trott, P.C., 16-cv-00237 (W. D. Mi., Nov. 10, 2016)
(Bell, J.). That court reasoned that the Notiese not purely informeonal, but were instead
issued as part of an effdd obtain payment on the underlyidgbt, bringing the Notices within

the ambit of the FDCPA undeBlazer. The district court distiguished the Sixth Circuit’s

2 The Sixth Circuit’s rationale islazer has been rejected by numerous other Circuits, including the Ninth Circuit in
Vien-Phuong Thi Ho v. ReconTrust Co., NA, 858 F.3d 568 (9th Cir. 2016). Noting that “[floreclosure is a traditional
area of state concern,” the Ninth Citcexplained that when Congress legisk in a field that states have
traditionally occupied, federal courts must “start wite #ssumption that the histofiolice powers of the States
were not to be superseded by the Federal Act unless that was the clear and manifest purpose of Gibngress.”
(quotingRice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)). The Ninth Circuit found no such clear and
manifest purpose to supersede state law in the FDC8z. also Burnett v. Mortgage Electronic Registration
Systems]/nc., 706 F.3d 1231 1239 (10th Cir. 201@uggesting that non-judicial foreclosure is not debt collection
for purposes of the FDCPA, but refusing to so hdlrren v. Countrywide Home Loans, Inc., 342 F. App’x. 458,

461 (11th Cir. 2009}fholding that “foreclosing on a home is not debt collection for purposes” of the FDCPA); and
Brown v. Morris, 243 F. App’x. 31, 35 (5th Cir. 2007) (holding that “foreclosure is not per se FDCPA debt
collection”). But see Wilson v. Draper & Goldberg, P.L.L.C., 443 F.3d 373, 378-79 (4th Cir. 2006) (holding that
trustees, including attorneys, acting in connection witedimsure proceedings could be considered debt collectors
acting in connection with the collection of a debt).
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decision inGoodson, in which a law firm sent a plaintiff letters informing her of a change in her
loan servicerGoodson v. Bank of Am., N.A., 600 F. App’x 422, 431 (6th Cir. 2015). Because
the very purpose of publishing thetices of sale was to obtain payment on the underlying debt
through Michigan’s foreclosure by advertisemeneé sthe district courfound that the plaintiff

had adequately stated a claim for relief. The talso denied defendantssibsequent motion for
reconsiderationSee Gray v. Trott & Trott, P.C., 16-cv-00237 (W. D. Mi., Jan. 19, 2017).

In the report and recommendation issued on March 16, 2017, the magistrate judge largely
agreed with this reasoning. Given the Sixth Circuit’s decisioGlarer, the magistrate judge
found that compliance with Michagn state law alone was not angaete defense to liability
under the FDCPA. In so finding, the magistratdge rejected Defelant’s reliance on a non-
binding FTC Staff Commeaty from 1988, which instructs thtte term “communication” does
not include “a notice that is geired by law as a prerequisite enforcing a contractual
obligation between creditond debtor, by judicial or nouagdicial legal process.”See FCT Staff
Commentary, 53 Fed. Reg. 5000Z; 50106 (Dec. 13, 1988). Finally, the magistrate judge
determined that, for the purpose of the motion smils stage, a reasonable jury could find that
the animating purpose of the Notices was to induce payment of the debt. Defendant responded
by filing three objections.

V.

Pursuant to Federal Rule of Civil Procedure 72, a party may object to and seek review of
a magistrate judge’s reportganecommendation. See Fed. R. Civ7B(b)(2). Objections must
be stated with specificityThomas v. Arn, 474 U.S. 140, 151 (1985) (citation omitted). |If
objections are made, “[tlhe district judge muastermine de novo any part of the magistrate

judge’s disposition that has been properly objected to.” Fed. R. Civ. P. 72(b)(3). De novo review
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requires at least a review of the evidence teetbhe magistrate judge; the Court may not act
solely on the basis @& magistrate judge’s report and recommendaeaHill v. Duriron Co.,
656 F.2d 1208, 1215 (6th Cir. 1981). After reviewing #vidence, the Court is free to accept,
reject, or modify the fingigs or recommendations tife magistrate judgé&ee Lardie v. Birkett,
221 F. Supp. 2d 806, 807 (E.D. Mich. 2002).

A.

In its first objection, Defendant argues that thagistrate judge erred in concluding that
the FDCPA, if implicated, would preempt Michigéaw. Defendant argues that the magistrate
judge’s conclusion in this regh would disturb 200 years of khigan law. Problematically,
Defendant’s objection raises numerous argumentsidesl various cases that were not raised in
their original motion to dismiss. Moreover, feadant had the opportunity to file a reply to
Plaintiff’'s response and chose riotdo so. “[W]hile the Magistrate Judge Act, 28 U.S.C. § 631
et seq.,, permits de novo review by the districtucoif timely objections are filed, absent
compelling reasons, it does not all@arties to raise at the districourt stage new arguments or
issues that were not presented to the magistristert v. United Sates, 200 F.3d 895, 902 n.1
(6th Cir. 2000) (citingMarshall v. Chater, 75 F.3d 1421 (10th Cir. 1996) (stating that “[i]ssues
raised for the first time in objections toethmagistrate judge’s recommendation are deemed
waived”).

Defendant’s motion to dismiss was limited a0 argument that its Notices were not
published in connection with the l@ction of any debt. It did nagxplicitly rase preemption,
but merely asserted that the Notices couldb@®otonsidered communiéa “in connection with
the collection of any debt” because they trackettt the provisions of M.C.L. § 600.3212. The

magistrate judge rejected that argument, findivad compliance with state law was not sufficient
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in itself to shield Defendant from the potential for liability at the 12(b)(6) stage (&idear.
This determination was not in error.

Contrary to Defendant’s suggestion, thegmtate judge’s reportherefore did not
definitively resolve the scope of federal preemptover state law. Instead, the magistrate judge
simply found that the Plaintiff claims were sufficient to stive the arguments raised in
Defendant’s motion to dismiss. However, ider to promote docket clarity, the report will be
modified to the extent it appears to resolvedbepe of preemption as a matter of law. Through
proper filings before the magistrate judge, thetipa are free to litigate the extent Congress
intended specific provisions of the FDCPA (&8 1692c(b), 1692d(4), ami/1692e) to preempt
specific provisions of Michigan state law. Aswych filings must account for the Sixth Circuit’s
opinion inGlazer. Defendant’s first objection will be overruled.

B.

Defendant next objects that the magistrateége failed to meaningfully analyze the
animating purpose of the Notices. Defendantatestits argument that the Notices were not
intended to induce payment by the debtors,erte only intended to comply with Michigan
law. These allegations contradict the allegation®laintiffs’ complaint, as Plaintiffs alleged
that Defendant published the notice in an attempt to collect a debt from Plaintiffs. For the
purpose of the motion to dismiss stage, thgisteate judge agreed with Plaintiffs.

At the motion to dismiss stage the question teefbis Court is only whether, taking all
of Plaintiffs’ factual allgations as true, Plaintiffs have st@tplausible claims demonstrating an
entitlement to relief. See Igbal, 556 U.S. at 678Twombly, 550 U.S. at 555, 570Through its
motion to dismiss, Defendant does not arguetti@iNotices in compliance with state law could

not, as a matter of law, be false, deceptoremisleading under § 1692e. Defendant also does
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not argue that the Notices could not, as a maftéaw, be “conduct th@atural consequence of
which is to harass, oppress, or abuse” under 8§ 1692d({d)Court therefore will not reach those
issues on its own initiative. Instead, the ordgue raised by Defenadiais whether Notices
related to foreclosure proceedings can be idensd communications “in connection with the
collection of any debt” under the FDCPA. ThetBiCircuit has held tt they can, and that
“foreclosure’s legal nature ... does notyent it from being debt collection3ee Glazer, 704
F.3d at 461. Therefore, compliance with state imwot a complete defense to FDCPA liability
in the context of foreclosure saleEven if the Notices wereténded to comply with Michigan’s
law regarding foreclosure by advertisement, the ultimate utility of the Notices was as a means to
obtain payment on the underlying ngage debt. As explained by tli@azer Court, “every
mortgage foreclosure, judiciar otherwise, is undertakenrfohe very purpose of obtaining
payment on the underlying log either by persuasiomn.€, forcing a settlement) or compulsion
(i.e.,, obtaining a judgment of foreclosure, sellithg@ home at auction, and applying the proceeds
from the sale to pay down the outstanding delSge€ Glazer, 704 F.3d at 461 (emphasis in
original). Defendant’s secorabjection will be overruled.
C.

Third and finally, Defendant objects thille magistrate judge erred in finding a 1988
FTC Commentary unpersuasiveee FTC Staff Commentary, 5Bed.Reg 50097-02 (Dec. 13,
1988). That commentary holdsath‘communication” under thETC does not include “a notice
that is required by law as a prerequisite tfomring a contractual obligation between creditor
and debtor, by judicial omonjudicial legal process.ld. However, as explained in the
introduction, the Staff Commentary “is not a fa@intrade regulation rule or advisory opinion of

the Commission, and thus is not bimglion the Commission or the publid.d.
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On the other hand, a published Sixth Circuit decision “remains controlling authority
unless an inconsistent decisiontbé United States Supreme Corgquires modification of the
decision or [the Sixth Circuit] sittingn banc overrules the prior decisio®ykes v. Anderson,

625 F.3d 294, 319 (6th Cir. 2010). holding that foreclosure actie are debt collections under
the FTCPA, the Sixth Circuit in part reliedpon the Act's use of broad words such as
“‘communication.”See Glazer, 704 F.3d 453 at 461. The Sixth Qircthen observed that nothing
in the Act cabined the terms’ “applicability to collection efforts not legal in natlde.”As a
court within the Sixth Circuit, this Court is bod to apply this precedent, and thus must reject
any non-binding FTC guidance to the contrary.isTik particularly true where the commentary
pre-dates the Sixth Circuit’'s lexyant opinion, and predates lamendments to the FDCPA.
Defendant’s third objection will be overruled.

V.

In conclusion, it is noted th#tis opinion is relatively narrow in its import. It holds only
that communications may be considered in cotmeavith the collection of a debt even where a
party attempting to collect a debt has complied with Michigan’s foreclosure by advertisement
statute. It does not invalidate Michigan’s foretire by advertisementastite, nor does it hold
that any provision of the FTCPA preempts the Mjain foreclosure by advertisement statute.
This opinion does not even hottdat Plaintiffs have statediaims upon which relief can be
granted as a matter of law; only that Defendantigrent challenge to Plaintiff's complaint is
without merit under binding $ih Circuit precedent.

Accordingly, it is ORDERED that Defendant's objections, ECF No. 17, are

OVERRULED.
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It is further ORDERED that the Report and Recorandation, ECF No. 16, is
ADOPTED IN PART AND MODIFIED IN PART . The report isMODIFIED only to the
extent that it suggests that the issif preemption has been resolved.

It is furtherORDERED that Defendant’s Motion tBismiss, ECF No. 11, IBENIED.

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

Dated: July 7, 2017

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjed
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on July 7, 2017.

s/Kelly Winslow
KELLY WINSLOW, CaseManager
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