Frame v. Brewer Doc. 18

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

BRET FRAME, # 839392,

Petitioner, Cagdumber:1:16-cv-13699
HonorabldhomaslL. Ludington
V.

SHAWN BREWER,

Respondent.
/

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS,
DENYING CERTIFICATE OF APPEALABILITY, AND DENYING LEAVETO
PROCEED ON APPEAL IN FORMA PAUPERIS

Petitioner Bret Frame, a Michigan prisongas convicted of twoaunts of second-degree
murder, Mich. Comp. Laws 8§ 750.317, and temunts of operating a motor vehicle while
intoxicated causing death, &i. Comp. Laws § 257.625(4)(a)He is before this Court seeking a
writ of habeas corpus under 28 U.S.C. 8§ 2254r tke following reasonghe petition will be
denied.

l.

Frame’s convictions arise from a car accidéat resulted in the deaths of two young men,
Justin Bailey and Mark Angelocci. The Michiganutt of Appeals set forth the facts as follows:

This case arises out of an incidentlaink driving by defendant in Texas Township

on June 23, 2011, that resulted in the itradpaths of Justin Bailey and Mark

Angelocci in an automobile accidentThe evidence at trial established that

defendant is, by his own admission, “@xtreme alcoholic” who began abusing

alcohol when he was 15 years old. Aagust 2010, defendant was convicted of

operating while impaired by intoxicatingglior. He was also kicked out of his
parents’ home because his drinking made him, according to his mother, “verbally

! Petitioner also pleaded no contest to one cofimalicious destruction of police property, Mich.
Comp. Laws § 750.377b, and two counts of assaultesisting, or obstructing a police officer, Mich.
Comp. Laws § 750.81(d)(1). Petitiordwes not challenge these convictions.
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obnoxious” and “hard to live with.” Althougtiefendant attempted to turn his life
around by going back to school and purpdigteemaining sober for eight months,

he decided to consume alcohol on June 23, 2011. Defendant’s recollection of that
day is incomplete. Testimony at trial dsdtshed that defendant recalled driving
around drinking alcohol during the day, tiisg a friend, and leaving the friend’s
home between 2:00 p.m. and 3:00 p.rAlthough defendant’'s next cognizant
memory was waking up in jail, numeroustnesses at trial testified about what
happened next.

Defendant—while highly intoxicated—droves pickup truck in Texas Township

and the immediate vicinity in a reckle dangerous, and alarming manner that
included illegally passing and almost higiother motorists andriving at speeds
estimated as high as 100 mph on roadh wpeed limits o#45 and 55 mph. At
about 3:30 p.m., defendant rear-endeddya vehicle while both vehicles were
heading south on South Sixth Street, causing Bailey’s vehicle to spin and ultimately
vault into a tree on the other side of thest. Defendant did nstop but, instead,
continued driving until he reached hieme, where sheriff's deputies, after
witnesses provided information impligag defendant, found him at 4:40 p.m.
sitting slumped in the driver's seat ofshruck with his eyes closed. When the
deputies ordered defendant out of his trineksmelled of intoxicants and exhibited
physical signs of intoxication, includirglassy eyes, slurred speech, and unsteady
balance. Defendant became defiant aindent when the deputies attempted to
handcuff him, and a deputy had to use a taser to subdue him. During transport to a
hospital, defendant continued to act belleggly, threatening to kill and eat the face

of the deputy who was driving the patoar and repeatedlyitting his own head
against the car’s Plexiglgmrtition. At the hospital, defendant’s blood was drawn

at 6:58 p.m. despite hisowtinued unruly behaor. Testing established that
defendant’s blood-alcohol level was 0.2%&ms per 100 milliliters of alcohol in
blood.

Peoplev. Frame, No. 310591, 2013 WL 6244695, *1 (MicCt. App. Dec. 3, 2013).

Frame was convicted by a jury in KalamazZCounty Circuit Court. On May 14, 2012, he
was sentenced to concurrent sentences of 36 tgears for the murder convictions and 7 to 15
years for the operating a vehicle ilghintoxicated causing death cactions. He filed an appeal
of right in the MichigarCourt of Appeals raising five claimgi) the district court erred in binding
Frame over on two counts of second-degree murdethe trial court erred in denying the motion

to quash; (i) insufficient eviehce supported the second-degree mwecdnvictions; (iii) the trial
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court improperly refused to instruct the jury tsser included offensegéiv) the trial court
improperly refused to instruct the jury on sdijve intent; and (v) the trial court improperly
refused to instruct the jury or allow an expert to testify regarding the statistical likelihood that an
alcohol-related crash in Kalamazeamuld result in fatalities.The Michigan Court of Appeals
affirmed Frame’s convictionsPeople v. Frame, No. 310591, 2013 WL 6244695, *1 (Mich. Ct.
App. Dec. 3, 2013). The Michigan Supre@ourt denied leave to appe&eople v. Frame, 495

Mich. 1006 (May 27, 2014).

Frame then filed a motion for relief from judgnt in the trial court, raising these five
claims: (i) the trial court’s evidentiary rulings violated due process; (ii) the trial court’s refusal to
instruct on lesser included offenséslated Frame’s right to prest a defense; (iii) insufficient
evidence was presented to show Frame’s statmiindl; (iv) the sentare violated the Eighth
Amendment; and (v) the prosecution failed to presenaterial exculpatory evidence. The trial
court denied the motiortee 7/27/2015 Order (ECF No. 12-16). Batiate appellate courts denied
leave to appeal theidt court’s decision.See People v. Frame, No. 329774 (Mich. Ct. App. Dec.

30, 2015 (ECF No. 12-18peoplev. Frame, 500 Mich. 864 (2016).
Frame then filed this habeas fieti, seeking relief on these grounds:

|. Petitioner’s convictions of second-degrmurder violate due process because
there is insufficient eviehce of “malice/intent” t@ustain his conviction.

II. Petitioner’s right to a fair trial and to a properly instructed jury was violated
when the trial court refused to instrabe jury on the lesser included offenses of
reckless death and moving violation causing death.

lll. The trial court violated the Petitioner’s right to a fair trial and improperly
instructed jury by deying Petitioner’s requgt for a jury instruction on “subjective
intent” for second degree murder.



IV. & V. The trial court abuseds discretion in refusing to instruct the jury or allow
expert witness testimony regiing the statistical likelihood that an alcohol-related
crash in Kalamazoo would resuitfatalities or injuries.

VI. Petitioner’s ability to present a defensas impaired because the trial court did
not allow expert witness testony about statistics relatéalthe “natural tendency”

of drunk driving to cause death. The court also admitted prejudicial evidence about
the arrest, which occurred over laour after the accident.

VII. The court failed to instrudhe jury on lesser included offenses.

VIII. There was no showing of the stadf mind for second-degree murder.

IX. The Eighth Amendment forbids extreme sentences that are “grossly
disproportionate” to the crime.

X. The government violates a defendantige process right where it fails to
preserve material exculpatory evidence regardless of lack of bad faith.

.

Title 28 U.S.C. § 2254(d), as amended by the Antiterrorism and Effective Death Penalty
Act of 1996 (“AEDPA"), Pub. L. No. 104-132, 110a6t1214, imposes the following standard of
review for habeas cases:

An application for a writ ohabeas corpus on behalfaoperson in custody pursuant

to the judgment of a State court shall nogbanted with respect to any claim that

was adjudicated on the merits in Statert proceedings unless the adjudication of

the claim —

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly estabhed Federal law, as determined by the Supreme Court

of the United States; or

(2) resulted in a decision that wassed on an unreasonable determination of the
facts in light of the evidence presed in the State court proceeding.

A decision of a state court is “contrary tokally established federalw if the state court
arrives at a conclusion oppositethat reached by the Supreme Court on a question of law, or if

the state court decides a case differently tthen Supreme Court has on a set of materially
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indistinguishable factsWilliamsv. Taylor, 529 U.S. 362, 405-406 (2000). A federal habeas court
may not “issue the writ simply because that tooncludes in its independent judgment that the
relevant state-court decision applied clearly distlabd federal law erroneously or incorrectly.”
Id. at 411.

The AEDPA “imposes a highly deferentialrstiard for evaluating sttcourt rulings,” and
“demands that state-court decisidres given the benefit of the doubtRenico v. Lett, 559 U.S.
766, 773 (2010) (internal citations omitted). A “sted@rt’s determination that a claim lacks merit
precludes federal habeas relief so long as ‘faided jurists could disagree’ on the correctness of
the state court’s decisionHarrington v. Richter, 562 U.S. 86, 101 (2011) (quotitvgrborough
v. Alvarado, 541 U.S. 652, 664 (2004)). The Supreme Court has emphasized “that even a strong
case for relief does not mean the statett®aontrary conclusion was unreasonablid’ at 102.
Pursuant to section 2254(d), “a habeas court must determine what arguments or theories supported
or . .. could have supported, the state court’ssttati and then it must ask whether it is possible
fairminded jurists could disagreeatithose arguments or theories are inconsistent with the holding
in a prior decision” othe Supreme Courtid. A “readiness to attributerror [to a state court] is
inconsistent with the pramption that state couttmow and follow the law.’"Woodford v. Viscotti,
537 U.S. 19, 24 (2002).

A state court’s factual determinations presumed correct on federal habeas revigse.
28 U.S.C. § 2254(e)(1). A habeas petitioner maytréhis presumption of correctness only with
clear and convincing evidendel. Moreover, for claims that weigdjudicated on the merits in
state court, habeas review is “limited te tfecord that was before the state coui@illen v.

Pinholster, 563 U.S. 170, 181 (2011).



[1.
A.

In his first and eighth claims, Frame challengjee sufficiency of the evidence to support
his second-degree murder convictions. Frame taiam that the prosecution failed to prove the
malice element of second-degrearder beyond a reasonable doubt.

“[T]lhe Due Process Clause protects Huwused against conviction except upon proof
beyond a reasonable doubt of every fact necedsaponstitute the crime with which he is
charged.” In re Winship, 397 U.S. 358, 364 (1970). “Two layestdeference apply to habeas
claims challenging evidentiary sufficiencyMcGuire v. Ohio, 619 F.3d 623, 631 (6th Cir. 2010)
(citing Brown v. Konteh, 567 F.3d 191, 204-05 (6th Cir. 2009Rjirst, the Court “must determine
whether, viewing the trial testiomy and exhibits in the light rsbfavorable to the prosecution,
any rational trier of fact could have found theatial elements of the crime beyond a reasonable
doubt.” Brown, 567 F.3d at 205 (citingackson, 443 U.S. at 319). Second, if the Court were “to
conclude that a rational trier &ct could not have found atgner guilty beyond a reasonable
doubt, on habeas review, [the Court] must stiledeo the state appetta court’s sufficiency
determination as long disis not unreasonable.Td. In short, “deferencshould be given to the
trier-of-fact’s verdict, as contemplated bgckson; [then] deference should be given to the [state
court’s] consideration of the trier-of-fastverdict, as dictated by AEDPA.Tucker v. Palmer,
541 F.3d 652, 656 (6th Cir. 2008) (citation omitted). Thekson standard is “exceedingly
general” and therefore Michigazourts are afforded “considerabieeway” in its application.

Davisv. Lafler, 658 F.3d 525, 535 (6th Cir. 2011).



Under Michigan law, the elements of secalediree murder are: (&)death; (2) caused by
an act of the defendant; (3) with hee; and (4) withoujustification. People v. Mendoza, 664
N.W.2d 685, 689 (2003). Malice is defid as “an intent to comnah unjustified and inexcusable
killing[,]” 1d. at 691 (citation omitted), dthe wanton and willful disggard of the likelihood that
the natural tendency of such behavioigause death or great bodily harnfP&ople v. Werner,
659 N.W.2d 688, 692 (2002) (interngiotation marks and citation dted). “Not all cases of
drunk driving resulting in death justify proceeditagtrial on charges of second-degree murder.”
Frame, 2013 WL 6244695 at *Ziting People v. Goecke, 457 Mich. 442, 466 (Mich. 1998)). In
drunk driving cases malice “is signified by ‘a Ieeé misconduct that godseyond that of drunk
driving.” 1d. (quotingGoecke, 457 Mich. at 467, 469).

The Michigan Court of Appeals held thaetfacts of Frame’s case presented egregious
circumstances that went beyond the miscondfidtunk driving and established malidel. First,
the court reviewed evidence concerning whethanferwas aware of the dangers of drinking and
driving. Several witnesses testified that Frarad a history of alcoholism and he also admitted
as much to a detective the day after the accid@nfriend warned Frame that his drinking and
driving could result in injury to someone elserame attended a victim impact panel hosted by
Mothers Against Drunk Driving whitaddressed the consequencealobhol-impaired driving.
Id. The state court concluded that, from this ewicke, a rational trier of fact could reasonably
infer that Frame knew he should not drink and dewd that doing so couleksult in injury to
someone elseld.

Second, the state court of appeals held teatevidence supported a finding that Frame

drank before operating his vele on the day of the crasidhthat he drove while highly
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intoxicated. Deputies found Frame passed obtsrvehicle outside his home approximately one
hour after the accidentde smelled of liquor and was unablestand without leaning against his
truck. Id. at *3. Frame was belligeremiéthreatened to kill one of the deputies. He was described
as “out of control” and deputidsd to taser him to subdue hifd. On the drive to the hospital

for a blood-alcohol test, Frame threatened todilbther deputy or someone else if he was not
released.ld. Once at the hospital, Frame still was unablevédk and had to be transported in a
wheelchair. Id. He told hospital security personriat he was going to kill someonéd. His
blood-alcohol level at the time of the test (otheee hours after the accitg was three times the
legal limit to drive.ld.

Further, Frame’s unsafe driving occurred botfoteeand after the accident. Six witnesses
testified to their encoders with Frame on the roads irettour before the accident. These
witnesses observed Frame travelling at an unbelievably high rate of speed. Two witnesses
estimated that Frame’s vehialas travelling near 100 m.p.Hd. at *3-*4. Another estimated
Frame’s speed to be at least 80 mph in a 45 mph speed zbn8ergeant James Campbell, an
accident reconstructionist, opinedtfat the time of impact, Frame was going at least 72 mph and
the victims’ car was going 45 mplhd. at *5. Campbell found nsigns of braking.ld. Frame did
not stop after he crashed into Bailey’s vehisknding it careening into se#. Instead, he drove
away from the scene of the accident at an alarming spded.

The Michigan Court of Appeals concluded:

Viewing this evidence in a light mostvarable to the prosecution, we conclude

that there was sufficient evidence for aoaél trier of fact to conclude that the

prosecution proved beyond a reasonable dthditdefendant acted with wanton

and willful disregard of the likelihood #t the natural tendency of his conduct

would be to cause death great bodily harm. Defendant knew he was an extreme

alcoholic, that he should nbé drinking and driving, and the consequences of drunk
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driving; nevertheless, he chose tonsume alcohol and drive while highly
intoxicated. Further, “[t]his is not@ase where a defendant merely undertook the
risk of driving after drinking.”"People v. Werner, 254 Mich. App 528, 533; 659
NW2d 688 (2002). Defendant drove in armar such that he was a significant
threat to the safety andiéis of surrounding motorists)is was evidenced not only
by the outrageous manner of his drivingt also by the reactions of his fellow
motorists indicating that defendant was nat @ motorist violating traffic laws but

a significant danger to the safety of athevorthy of police intervention. Making
matters worse, defendant was driving ina@ea close to his home; a rational trier
of fact could reasonably infer that defendaat aware that the nature of his driving
was dreadfully inappropriate in light of the familiar posted and recommended speed
limits, no-passing zones, side streets, hills, and 90-degree turns.

Accordingly, there was sufficient evidem of malice to convict defendant of
second-degree murder.

Id. at *5.

The evidence relied upon by the Michigaou@ of Appeals was not only sufficient to

support a finding of malice, it was overwiméhg. Habeas reliefill be denied.
B.

Frame’s second and third claims concern thg jostructions. Heargues that the trial
court’s denial of his request for jury insttioms on two lesser offenses — reckless driving and
moving violation causing death — vawéd his right to a fair trial anto a properly istructed jury.

He also argues that the trial court shdwdde given a subjectiviatent instruction.

The trial court denied Frame’s request for jury instructions on the offenses of reckless
driving causing death (as a lesser included off@fisecond-degree murder) and moving violation
causing death (as a lesser included offense of tapgi@motor vehicle while intoxicated) because
the court held they were cognate lesser o#fsnsot necessarily included lesser offenSee ECF

No. 12-13, PagelD.1757-1761.) The Michigan CourAppeals affirmed the holding that the



offenses were cognate lesser offensegemqiired under State or Federal lakrame, 2013 WL
6244695 at *6.

The Eighth Amendment and the Due Process<@laaquire that a trial court instruct the
jury on lesser included offensesthme context of a capital cas&ee Beck v. Alabama, 447 U.S.
625, 637-38 (1980) (holding that aatrcourt is required to instati on lesser included offenses
where the failure to do so would result in fney being given an “all or nothing” choice of
convicting on the capital chargeaxquitting the defendant). Hever, “the Constitution does not
require a lesser-included offensetimiction in non-capital casesCampbell v. Coyle, 260 F.3d
531, 541 (6th Cir. 2001). As the Sixth Circuit has dptven where a lesseffense instruction is
requested, the failure ofcmurt to instruct on a lessincluded or cognataffense in a non-capital
case is generally “not an error of such magnitude to be cognizable in federal habeas corpus
review.” Bagby v. Sowders, 894 F.2d 792, 797 (6th Cir. 1990) (en barseg also Scott v. Elo,
302 F.3d 598, 606 (6th Cir. 2002). Has relief will be denied as tbis claim because there is
no clearly established Supremeu@toaw requiring that a requestisser offense instruction be
given in the non-capital context.

Next, Frame argues that the trial court viethhis right to a proply instructed jury by
failing to provide a subjéiwe-intent instruction for the secondgtee murder offense. On direct
appeal, the Michigan Court @&ppeals found “no basis in lawfor Frame’s claim that he was
entitled to a subjectivatent instruction.Frame, 2013 WL 6244695 at *8The court of appeals
held, “[T]he trial court's matie instruction under @Jd 16.5 and its refusal to give a limiting
subjective-intent instruction were consistent witttMgan law, the trial court’s instructions fairly

presented to the jury the issues to be taied sufficiently protected defendant’s rightsd. at *9.
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“Generally speaking, a statewt’s interpretation othe propriety of a jury instruction
under state law does not entitle a habeas claimant to relRafliad v. Lafler, 675 F.3d 564, 569
(6th Cir. 2012) (citing 28 U.S.C. § 2254(&xtelle v. McGuire, 502 U.S. 62, 67-68 (1991)). A
habeas petitioner is only entitlemlhabeas relief for a jury insiction claim when the “instruction
is so flawed as a matter of statevlas to ‘infect[ ] the entire trial’ in suchveay that the conviction
violates due processlt. (quotingHendersonv. Kibbe, 431 U.S. 145, 154 (1977)). A state court’s
finding that challenged jury instructions “apmtely reflected the applicable state law and
corresponding state charges” is binding on federal habeas reWwhite v. Seele, 629 F. App’x
690, 695 (6th Cir. 2015). Frame has not shown thesthate court’s holding was contrary to or an
unreasonable application 8tipreme Court precedent.

C.

Frame’s next four claims, IV through VHaise expert-testimony related claims. Frame
argues that the trial court abused its discretiwh denied him his right to present a defense by
refusing to instruct the jury or allow experitmess testimony about theasistical likelihood that
an alcohol-related crash in Kalamazoo would result in death or serious?njury.

Frame admitted into evidence at trial dimtan the 2010 Michigan Annual Drunk Driving
Audit. The data is “a compilation of acciie involving alcohol, drugs-alcohol or drugs, no
alcohol, that resulted in injury or death for the year 20B8a€ Frame, 2013 WL 6244695 at *10,

n.6. The trial court, however, excludie defense expert from testifying that:

2 Respondent argues that the portions of these claimsatbatconstitutional challenges are procedurally defaulted.
Procedural default is not a jurisdictional bargewiew of a habeas petition on the meritsest v. Cain, 522 U.S. 87,

89 (1997). “[Flederal courts are not required to edslia procedural-default isduefore deciding against the
petitioner on the merits.Hudson v. Jones, 351 F.3d 212, 215 (6th Cir. 2003), citibhgmbrix v. Sngletary, 520

U.S. 518, 525 (1997). liis case, it is more efficient toqmeed to the merits of these claims.
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[T]here is a 95 percent probability thdte injury crashes where alcohol was
involved the injury crashlwas not caused by alcoholpdithere’s a 95 percent
probability, based upon only the data presgrtere and the statistical analysis
which | conducted that the fatalitiggere not caused by alcohol involved.

ECF No. 12-11, PagelD.1482.

The trial court excluded the testimony becatses irrelevant and the jury did not need
an expert’s testimony to determine causatitwhat 1483, 1484-85.

The Michigan Court of Appeals affirméie trial court’s deision, reasoning:

The jury in this case was tasked with detming whether defendant acted in willful

and wanton disregard of the likelihood ttia natural tendency of his behavior was

to cause death or great bodily harm. tlddmed laymen would be qualified to
determine this issue intelligently andth@ best possible degree without Simpson’s
statistical testimony.... Thery in this casecould examine defendant's conduct
and, using their common sense and experience, determine whether the natural
tendency of his behavior as a whole antight of the circumstances was to cause
death or great bodily harmSee, generally, People v. Lytal, 119 Mich. App 562,

576; 326 Nw2d 559 (1982) (a jury may glmy common sense and experience).

Simpson’s statistical conclusi regarding the probabiligf alcohol causing injury

in injury crashes and death in fatahshes based on a compilation of data from
crashes in Kalamazoo in 2010 does not miak®re probable or less probable that
the natural tendency of defendant’s behavior in this case was to cause death or great
bodily harm. The data from the audit relied upon by Simpson was limited in scope
as it addressed only one element of deferislannduct to be evaated by the jury:
driving after drinking alcohol The data did not account for the presence or absence
of a variety of vaables that may further defiiee conduct to be examined by a
jury, e.g., blood-alcohol level, the manner @éfendant’s driving, the speed limit,

the nature of the road, tipeesence of other motoristgeather conditions, etc. All

of these variables, whemmsidered in light of defendés intoxication, affect the
likelihood that the natal tendency of defendant’s tevior was to cause death or
great bodily harm. Here, theryuhad to consideall of the facts of defendant’s case

to determine whether defendant’s miscondwse to the level of second-degree
murder—facts that go beyond simply whether alcohol was involved. To qualify as
second-degree murder, defendant’s mmsluct had to exceed mere drunk driving
causing deattsee Werner, 254 Mich. App. at 533. Not every case of drunk driving
causing death constitutes second-degree murgesr Goecke, 457 Mich. at 469.

The circumstances of the case must be egredidust 467.
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Accordingly, the trial court’s decision xclude Simpson’s testimony did not fall
outside the range of principled outcomes.

Frame, 2013 WL 6344695 at *10-*11.

Claims regarding the exclusion of evidencearstate evidentiary \es are generally not
cognizable on federal habeas revieMoreland v. Bradshaw, 699 F.3d 908, 923 (6th Cir. 2012).
The “[e]xclusion of evidence only raises constitutional concerns if it has ‘infringed upon a weighty
interest of the accused.Bazev. Parker, 371 F.3d 310, 324 (6th Cir. 2004) (quotlngited Sates
v. Scheffer, 523 U.S. 303, 308(1998)). Framegues that the exclusion thiis evidence infringed
upon his right to present a defense.

The right of a defendant to present a deé&has long been recognized as “a fundamental
element of due process of lawWashington v. Texas, 388 U.S. 14, 19 (1967). It is one of the
“minimum essentials of a fair trial. Chambersv. Mississippi, 410 U.S. 284, 294 (1973). While
the right to present a defense is a fundamental tdreie process, it is “not unlimited, but rather
is subject to reasonkbrestrictions.” Scheffer, 523 U.S. at 308 (1998)ndeed, “[a] defendant’s
interest in presenting ... evidence may thus bmaccommodate other legitimate interests in the
criminal trial process.1d. (internal quotations omitted). Taetermine whether the exclusion of
evidence infringes upon a weighty interest & #tcused, the court asks whether the defendant
was afforded “‘a meaningful opportunity to present a complete deferSeatie v. Kentucky, 476
U.S. 683, 690 (1986) (quotir@alifornia v. Trombetta, 467 U.S. 479, 485 (1984). But, “the Due
Process Clause does not permit the federal couvetsgage in a finely tumkereview of the wisdom
of state evidentiary rules.Marshall v. Lonberger, 459 U.S. 422, 438 n. 6 (1983).

The Court must balance the state’s intenestnforcing its evidentiary rules against the
relevance and cumulative nature of the excluel@dence, and the degree to which the excluded
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evidence was “indispensable” to the defens&ane, 476 U.S. at 691. State rules excluding
evidence from criminal trials “do not abridge an accused’s right to present a defense so long as
they are not ‘arbitrary’ or ‘disproportionatettte purposes they are designed to sen&etigffer,
523 U.S. at 308 (internal citations omitted).

The state court excluded this evidence orgtieeinds that it was irrelevant and would not
assist the jury in determining a fact at issuee frlal court’s desire to ekude irrelevant evidence

served a legitimate interest and the exclusaf this testimony was not “arbitrary’ or

‘disproportionate to the purposes’ this evidentiare is designed to serve. Frame has not shown
that the state court’s decision tlilaé testimony was not relevantttee elements of the crime was
unreasonable. He was not denied his right to present a deSeheffer, 523 U.S. at 308. Further,
given that exclusion of thitestimony was reasonable, the Mgdmn Court of Appeals did not
unreasonably apply Supreme Court precedent wherditthat Frame was not entitled to a jury
instruction predicated on pfered, but excluded testimony.

Frame also raises a conclusory claim thattrial court’s admisein of evidence regarding
the circumstances of his arrest was unfairlyyaigjal. “Errors by a state court in the admission
of evidence are not cognizable in habeas corpus proceedings unless they so perniciously affect the
prosecution of a criminal case as to deny thertkfiet the fundamental right to a fair triaKelly

v. Withrow, 25 F.3d 363, 370 (6th Cir. 1994). Frame hasshotvn that admission of this evidence

denied him his right ta fair trial.
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Frame’s ninth claim concerns his sems for second-degree murder and operating a
vehicle while intoxicated causing death. He arghes the sentences of 30 to 75 years and 7 to
15 years violate the Eighth Amendmeriian on cruel and unusual punishment.

The Supreme Court has held that “teRghth Amendment does not require strict
proportionality between crime arsgntence. Rather, it forbids gréxtreme sentences that are
‘grossly disproportionate’ to the crime.’Harmelin v. Michigan, 501 U.S. 957, 1001 (1991)
(quoting Solem v. Helm, 463 U.S. 277, 288 (1983)). Counsviewing Eighth Amendment
proportionality must remain highly deferentialttee legislatures in det@ining the appropriate
punishments for crimesUnited Sates v. Layne, 324 F.3d 464, 473-74 (6th Cir. 2003) (citing
Harmelin, 501 U.S. at 999). “In implementing thisarrow proportionality principle,’ the Sixth
Circuit has recognized that ‘only an extremspdirity between crime dnsentence offends the
Eighth Amendment.””Cowherd v. Million, 260 F. App’x 781, 785 (6 Cir. 2008) (quotindJnited
Satesv. Marks, 209 F.3d 577, 583 (6th Cir. 2000)).

Where a sentence is within the statutoryitbntrial courts are aceded “wide discretion
in determining ‘the type and extentmiinishment for convicted defendantsAustin v. Jackson,
213 F.3d 298, 300 (6th Cir. 2000), quothijliams v. New York, 337 U.S. 241, 245 (1949). The
“actual computation of [a defendant’s] prison teimuolves a matter of state law that is not
cognizable under 28 U.S.C. 8§ 2254&ipen v. Renico, 65 Fed. App’x 958, 959 (6th Cir. 2003),
citing Estelle v. McGuire, 502 U.S. 62, 68 (1991).

Frame’s sentence is within the statutoryiténfor his crimes -- up to life in prison for

second-degree murder and up to 15 years for opgratvehicle while intoxicated causing death.
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There is no reason for this Courtioestion the state’s discretion in fashioning a sentence. Frame’s
sentence was not grossly digportionate or excessive.
E.

Finally, Frame argues that hight to due process was viatat when the police failed to
preserve his truck after a police officer tested He argues that because the truck was not
preserved, additional tests were not performed by police to determine the truck’s maximum speed
and to potentially impeach witness testimony thattruck was driven in excess of 75 niph.

The Due Process Clause requires that thte $lisclose to crimal defendants “evidence
that is either material to the guilt of the defendantelevant to the punishment to be imposed.”
California v. Trombetta, 467 U.S. 479, 485 (1984). “Separétsts are applied to determine
whether the government’s failure poeserve evidence rises to the level of a due process violation
in cases where material exculpatory evidence is not accessiblE,ombetta, 467 U.S. at 489,
versus cases where ‘potentially useful’ evidence is not accesSdeArizona v. Youngblood,

488 U.S. 51,58 109 S. Ct. 333, 102 L. Ed.2d 281 (1988jited States v. Wright, 260 F.3d 568,
570-71 (6th Cir. 2001). A defendant’s due procégsts are violated whermaterial exculpatory
evidence is not preservedirombetta, 467 U.S. at 489. For evide:to meet the standard of
constitutional materiality, it “must both possessaaulpatory value that was apparent before the
evidence was destroyed, and be of such a n#tatethe defendant would be unable to obtain

comparable evidence by otherasonably available meansld. at 488-89. The destruction of

3 Respondent argues that this clairpiiscedurally defaulted because Petitir did not raise the claim on direct
appeal. The Court finds it more efficient to proceethéomerits of this claim than to address the claimed
procedural defaultSee Hudson, 351 F.3d at 215.
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material exculpatory evidence violates due pssaegardless of whethitre government acted in
bad faith.Seeid. at 488;Youngblood, 488 U.S. at 57.

A different result ensues when “deal[ingjith the failure of the State to preserve
evidentiary material of which no more can be ghah that it could have been subjected to tests,
the results of which might haexonerated the defendantybungblood, 488 U.S. at 56. Absent
a showing of bad faith, the failure to presepatentially useful evidence is not a due process
violation. Id. at 58. A habeas petitioneas the burden of establishing that the police acted in bad
faith in failing to preserve potentially exculpatory evidenSee Malcumyv. Burt, 276 F. Supp. 2d
664, 683 (E.D. Mich. 2003). In short, to prevailadestruction-of-evider claim, a defendant
needs to show that the evidence was excoitpair that the police acted in bad faithlinois v.
Fisher, 540 U.S. 544, 547-48 (2004). And, on habeas re\agwetitioner mustew that the state
court’s decision was contrary Toombetta andYoungblood or an unreasonable application of that
precedent.

Frame’s claim fails both because the trucls wested and there is no evidence the police
acted in bad faith. Sergeant Donald Ester eihlamazoo County Sherigf'Department testified
that he was assigned to drive Frame’s vehicldetermine whether it was capable of reaching the
high speed estimated by witnesses. Ester droweethiele until it reached a speed of 75 mph. At
that point, he discontinued the test becausewa [ht on the truck became unfastened and flew
onto the hood of the vehicle. Héserved that it was attached to the vehicle by only two wires.
Ester concluded that continuing to acceleratecc@ltce him or other matists at risk and he
ended the test. Ester believeatthif he had not discontinued the test, the truck would have

continued its steady acceleratioised ECF No. 12-11, PagelD. 1347-50.)
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Second, assuming police failed to preserve tihéclee habeas relief is not warranted. The
most that can be said of the vehicle is that & wly potentially usefidvidence. Frame’s claimed
due process violation is reviewed undfeungblood, which requires a showing that: (1) the State
acted in bad faith in failing to preserve the evide; (2) the exculpatory e of the evidence was
apparent before its destruction; and (3) Petitionauld be unable to obtain comparable evidence
by other meansYoungblood, 488 U.S. at 57. Bad faith is ndi@vn where the faile to preserve
evidence is the result only of negligendd. at 58 (finding no bad faittvhere police negligently
failed to refrigerate clothing artd perform tests on semen samples). Even gross negligence in
failing to preserve potentially exculpatory esicte does not satisfy the bad faith requirement.
United States v. Wright, 260 F.3d 568, 571 (6th Cir. 2001). aRre presents no evidence of bad
faith and the Court finds no due process violation.

V.

“[A] prisoner seeking postconviction refiender 28 U.S.C. § 2254 has no automatic right
to appeal a district court’s dexhior dismissal of the petition. Instead, [the] petitioner must first
seek and obtain a [certificate of appealabilityMiller-El v. Cockrell, 537 U.S. 322, 327 (2003).

A certificate of appealability may issue “only if the applicant has magiéstantial showing of
the denial of a constitutionaight.” 28 U.S.C. § 2253(c)(2). To receive a certificate of
appealability, “a petitioner must @ that reasonable jurists coullébate whether (or, for that
matter, agree that) the petition should have besviwed in a different manner or that the issues
presented were adequate to desenauragement to proceed furthekliller-El, 537 U.S. at 336

(2003) (internal quotes and citations omitted).
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Reasonable jurists would not find the Cosirissessment of Petitioner’s claims to be
debatable or wrong. A certificate of appealabiliiyt not be issued. Petitioner will not be granted
leave to proceenh forma pauperis on appeal, as any appeal would be frivol&es.Fed. R. App.

P. 24(a).
V.

Accordingly, it iSORDERED that the petition for writ ofiabeas corpus, ECF No. 1, is
DENIED.

It is furtherORDERED that a certificate afippealability iDENIED.

It is furtherORDERED that permission to proce&aforma pauperis on appeal is

DENIED.
Dated: December 17, 2019 s/Thomasudington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjfed
upon each attorney of record hierby electronic means and Bvet J.
Frame #839392, G. ROBERT COTTON CORRECTIONAL
FACILITY, 3500 N. ELM ROAD, JACKSON, MI 49201 by first class
U.S. mail on December 17, 2019.

s/Kelly Winslow
KELLY WINSLOW, CaseManager
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