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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

CHARLENE SAUNDERS, as guardian and
conservator of THOMAS SAUNDERS,

Plaintiff, Case No. 16-cv-14176
Honorable Thomas L. Ludington
V.

THE TIX COMPANIES, INC. FLEXPLUS
PLAN and CITIZENS INSURANCE
COMPANY OF THE MIDWEST,

Defendants.

ORDER GRANTING TJX'S MOTION FO R JUDGMENT ON THE PLEADINGS,
DENYING CITIZENS’ MOTION FOR SU MMARY JUDGMENT, DENYING MOTION
TO DISMISS AS MOOT, AND GRANTING MEDICAL PROVIDER’S MOTION FOR
SUMMARY JUDGMENT IN PART
This case arises out of a car accideat ttcurred on January 9, 2015. Thomas Saunders
was crossing the street in asswalk at the coer of Saginaw Road and Main Street in Midland,
Michigan, when he was struck by a vehidened and operated by Daniel James Girard.
Thomas Saunders suffered catastrophic injugasihg him incapacitated. He received extensive
medical treatment at Mary Free Bed RehahibtaHospital, Mary Free Bed Medical Group, and
Covenant Medical Center (collectively, the “Medical Providers”). Between February 2015 and
May 2016, the Medical Providers collectivahcurred approximately $750,000 in charges for
Thomas Saunders’ treatment.
Charlene Saunders is Thomas Saunders’ mother, legal guardian, and appointed

conservator. Charlene Saunders pursued d garty no-fault action for noneconomic damages

against Mr. Girard on behalf of Thom&aunders, and ultimately reached a settlement

! Consolidated wittMary Free Bed Rehabilitation Hospital, et al. Gitizens Insurance Company of America, et al.
(Case no. 17-cv-10826).
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agreement. On October 31, 2016, the Midland Gonbbate Court issued an order approving
the settlement of the tort claim against Mr. @iraMr. Girard’s liability insurer was Citizens
Insurance Company of the Midwest.

Ms. Saunders was a participant in hemployer's health beefit plan, the TJX
Companies, Inc. FlexPlus Plan (the “TJXa®! or “TJX"). Thomas Saunders was a covered
individual under the TJX Plan. Ms. Saunders was also insured under a no-fault automobile
insurance policy issued by Citizens Insurancen@any of the Midwest (the “Citizens Policy”)
pursuant to the Michigan No-Fault Act, ML 500.3101 et seq. Thomas Saunders was also a
covered individual under the Citizens Policy. Both the TJX Plan and the Citizens Policy contain
coordination of benefits (COB)rovisions purporting to excludeoverage for benefits covered
under other plans.

TJX entered into an administrative serviaemtract (ASC) withBlue Cross and Blue
Shield of Massachusetts, Inc. (BCBSMA), undéhich BCBSMA acted as TJX's third party
claims administrator. Between April andugust of 2015, the Medical Providers sent BCBSMA
billing forms, itemized statements, and medrealords documentingetclaim for Mr. Saunders’
treatment. BCBSMA paid some of these charbefore it determined that Mr. Saunders’ was
covered under a no-fault auto insurance poligth Citizens, though the amount paid is not
reflected in the parties’ papers. The Medical Ritexs also furnished Citizens with billing forms,
itemized statements, and medical records decuimg the claim for Mr. Saunders’ treatment.

Citizens did not furnish payment for these charges.



l.
A.

This case involves two separaetions: one initiated by CHane Saunders (the Saunders
Action) (16-14176) and one initied the Medical Providers (the MFB Action) (17-10826). On
September 13, 2017, well into the proceedings, thiepastipulated to consolidate the cases.
ECF No. 29. Both actions invola least the same core legal sfien: whether the TJX Plan or
Citizens is the primary insurer responsible for Saunders’ medical expAliqesties have filed
their own substantive claim#or relief addressing the prty issue including: Saunders’
complaint against TJX and Citizens; TJX's crdaso against Citizens; Citizens’ crossclaim
against TJX; and the Medical Providers’ compl@gainst TIX and Citizens. The following is a
brief summary of the pleadings.

On November 29, 2016, Plaintiff Charlerf®&aunders (Saundersas guardian and
conservator for Thomas Saunders, filed a compkgainst the TIX Plaand Citizens. Compl.,
ECF No. 1. Count | seeks to enforce the termthefTJX Plan pursuant to ERISA, 29 U.S.C. §
1132 and seeks a determination of whether Citized'coverage or the TIX Plan is the primary
insurer. Id. at 12. Count Il seeks to enjoin the XTPlan from asserting any right to
reimbursement from funds Saunders’ obtained iritiid party tort actioragainst the driver, Mr.
Girard.ld. at 14. Count Ill seeks a determination tifaBaunders must reimburse the TJX Plan
from his tort recovery, Saundeiss entitled to reimbursementoim Defendant Citizens for any
expenses he must repay to the TIX Pldnat 162

On December 8, 2016, The Medical Providilesd a separate action in the Midland

County Circuit Court, which was removed to this Court on March 15, 2017. ECF No. 1. The

2 As explained below, no party has sought judgment on Counts Il or III.



Medical Providers also seek a determinatiomoawhether Citizens or the TJX Plan is primary.
Additionally, the Medical Providers seek a mgnedgment against thearty deemed primary,
directing them to pay past due medical exgss, interest, costs, and fees. ECF No. 17.

On August 28, 2017, Citizens filed a crossulagainst the TJX Plan. Counts | and I
seeking declaratory relief that the TJX Plarfiist in priority. ECF No. 22. Count Il seeks a
declaration that, if Saunders musimburse the TJX Plan out of h@t recovery, that Citizens is
not liable to Saunders for reimbursemédt.at 17°

On August 28, 2017, the TJX Plan filed ttwn crossclaim against Citizeh&ECF No.
23. The TJX Plan seeks declaratory relief thaizéns is primarily liable for the payment of
Saunder’s medical expenses, and seeks to recemebursement from Citizens for all amounts
paid for Saunders’ medical expenSeEJX also asserts a counterclaim against Saunders to
recover the medical expenses BCBSMAdpiar Saunders’ treatment. ECF No. 2#JX argues
it is entitled to reimbursemefar those medical expensem Saunders’ tort recovery.

B.

All four of the parties’ dispositive motioraldress the priority issue. On March 24, 2017,

Defendant TJX Plan moved to dismiss count thef Saunders Complaint for failure to state a

claim./ ECF No. 13. TJX argues that the TIX Plamtains a coordination of benefits (COB)

3 The parties have not sought judgment on count Il1.

4TJX also filed a counterclaim against Saunders for reimbursement from his tort claim, but has not requested

judgment on that claim.

5In the MFB Action, Citizens filed a crossclaim aggiBCBSMA and the TJX Plan, which is substantially

identical to the crossclaim filed in the Saunders act#@F No. 19 (17-10826); ECF No. 22 (16-14176). BCBSMA

and the TJX Plan also filed a crossclaigainst Citizens, which was substantially identical to the crossclaim filed in

the Saunders action. ECF No. 20 (17-10826); ECFE@H: No. 22 (16-14176). BCBSMA and TJX then moved for

judgment on the pleadings on their crossclaims and C#izeassclaims. The brief isupport is substantially

identical to brief contained in the motion for judgment on the pleadings filed in thdeSawase. ECF No. 24 (17-

10826); ECF No. 27 (16-14176).

6TJX has not sought judgment on the counterclaim against Mr. Saunders.

7 A 12(b)(6) motion is perhaps an unusual vehicle to addB@unt | of the Saunders complaint, as Saunders is not

seeking a judgment against TJX, but a declaration as tdwehtity is primary. Indeed, ¢tbrief in support of TIX's

motion to dismiss reflects that they in fact concur in the relief sought by Saunders in count | his complaint, namely
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provision that excludesowerage for benefits pagke under any othiehealth plan. TJX states that

the TJX Plan is a self-funded ERISA plan gows by ERISA and federal common law. As
such, TJX contends that the Michigan No-Fault is preempted by ERISA, that the TIX Plan’s
COB provision controls, and that Citizens is pritydiable for the Medical Provider’s charges.

The TJX Plan then moved for judgment on the pleadings with respect to the crossclaim for
declaratory relief on the priority issue. EGI6. 27. The brief in support of TJX's motion for
judgment on the pleadings is stdigtially identical to the brfein support of its motion to
dismiss Saunders’ complaint.

On September 21, 2017, Citizens moved for summary judgment on counts | and Il of its
crossclainf ECF No. 34. Citizens does not contest that ERISA preempts the Michigan No Fault
Act, and that the Citizens Policy’'s COBoprsion would be preemetl by a conflicting,
unambiguous provision in an ERISA pldd. at 12. Citizens does otend that, applying the
federal common law of contract canstion, the TJX Plan is ambiguoud. at 15-20. Citizens
contends the Preferredd®ider/Benefit Description of the TJX Plan conflicts with the Summary
Plan Description (SPDId. at 21-24. Citizens also argues thaither TIX’s SPD nor the TJX
Plan Benefits Description expressly disav@imary coverage or subordinate itself to a
Michigan no-fault policy.ld. at 21-24. Accordingly, Citizenargues that its COB provision
controls, and that the TJX Plan is primarilyblie for payment of Saunders’ medical expenses.

Id.

that the court enforce the terms of the TJX plan and adjadica priority dispute. In fact, TIX requested identical
relief in its own crossclaim against Citizens. For the salkdaoity, that crossclaim will be resolved on the merits.
Its resolution, in turn, will moot the motion to dismiss as to count |. The motion to dismiss does not address counts
Il or 1l of the Saunders’ complaint.
8 The motion does not address count Ill of Citizens’ crossclaim, which seeks declaratory judgment that Citizens is
not liable to reimburse Saunders if Saunders must reimburse TJX out of his third party tort recovery.
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On October 12, 2017, the Medi Providers moved for sunary judgment on their
claims against TJX and Citizens, seeking twower from the entity deemed primary. ECF No.
41. The Medical Providers argue ttiaeir charges are not in dige. They also seek penalty
interest under M.C.L. 500.3142 if Citizens is foumdbe the primary insurer, as a non-fault
insurer cannot delay payment basan a priority dispute withowsubjecting itself to penalty
interest.

The following two motions will be addssed first: Defendant TJX and BCBSMA'’s
motion for judgment on the pleadings with respiecthe crossclaim (ECF Nos. 27, 32); and
Defendant Citizens’ motion for summary judgmenthwespect to the crossclaim. (ECF No. 34).
The adjudication of these two motions will resotiae priority dispute. Accordingly, Defendant
TJX’s motion to dismiss Saunders’ complaint (EQB. 13) will be denied as moot. Finally,
Plaintiff Medical Providers’ motion for sumamy judgment on its claims against Citizens,
BCBSMA, and TJX (ECF No. 41) for payment of mediexpenses, interespsts, and fees will
be addressed.

Il.
A.

TJX moves for judgment on the pleadings withprect to its crossclaims. “The standard
of review for a [motion for] judgment on the pleagé [under rule 12(c)] is the same as that for a
motion to dismiss under Federal Rwé Civil Procedure 12(b)(6).E.E.O.C. v. J.H. Routh
Packing Co,. 246 F.3d 850, 851 (6th Cir. 2000ourts must view the @adings in the light most

favorable to the nonmoving party,capt the well-pled factual allegans as true, and determine

9 As discussed above, this opinion will not address wheig insurance carrier can recover from Saunders’ third
party tort recovery for non-economic damages. Nor will this opinion address who is liable to reimburse whom in the
event any entity may be able to recover against that third foattrecovery. This issue iaised in counts Il and IlI
of Saunders’ complaint, count Il of Citizens’ crossclaim, and in TJX's counterclaim against Salihdgarties
have not sought judgment with respect to those counts.
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whether the moving party is entitled to judgment as a matter ofGawmercial Money Citr.,
Inc. v. lllinois Union Ins. C9.508 F.3d 327, 335 (6th Cir. 2007)idtwell established that, when
a document is referred to in the pleadings andtegral to the claims, it may be considered by
the court without converting a motiondemiss into one for summary judgmelot.

B.

TJX moves to dismiss Saunders’ complaint falufe to state a claim. A pleading fails to
state a claim under Rule 12(b)({6)t does not contain allegatns that support recovery under
any recognizable legal theomshcroft v. Igbal 556 U.S. 662, 678, (2009). In considering a
Rule 12(b)(6) motion, the Court construes theaging in the non-movant’s favor and accepts
the allegations ofdcts therein as tru&eelLambert v. Hartman517 F.3d 433, 439 {6Cir.
2008).

The pleader need not have provided “detaflartual allegations” to survive dismissal,
but the “obligation to provide the ‘grounds’ ofshientitle[ment] to relief’ requires more than
labels and conclusions, and a foraic recitation of the elementd a cause of action will not
do.” Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 555 (2007). In essence, the pleading “must
contain sufficient factual matter, accepted as trustate a claim to relighat is plausible on its
face” and “the tenet that a court must acceptras all of the alleg#éons contained in a
complaint is inapplicable to legal conclusionsgbal, 556 U.S. at 678-79 (quotations and
citation omitted).

C.

Citizens moves for summary judgment on dsuhand Il of its crossclaim, and the

Medical Providers move for summary judgmemt their amended complaint. A motion for

summary judgment should be graa if the “movant shows thatdle is no genuine dispute as to



any material fact and the movaist entitled to judgment as raatter of law.” Fed. R. Civ. P.
56(a). The moving party has thdtial burden of identifying whre to look inthe record for

evidence “which it believes demonstrate the absef a genuine issue of material fa€elotex

Corp. v. Catrett477 U.S. 317, 323 (1986).

The burden then shifts to the opposing party must set out spdia facts showing “a
genuine issue for trial.Anderson v. Liberty Lobbync., 477 U.S. 242, 250 (1986) (citation
omitted). “The party opposing summary judgmentrea rest on its pleading or allegations, to
prevail, they must present materialidance in support of their allegationsl’eonard v.
Robinson 477 F.3d 347 (6th Cir. 2007) (citir@elotex Corp v. Catretd77 U.S. 317 (1986))
The Court must view the evidence and drawesdisonable inferences in favor of the non-movant
and determine “whether the evidenpresents a sufficient disagreement to require submission to
a jury or whether it is so one-sided tbae party must prevail as a matter of laid.”at 251-52.

.

Both the TJX Plan and the Citizens Polagntain a COB provision purporting to exclude

coverage for benefits gered under other plans.
A.

An attachment to the Citizens Policpntains the following language describing the
policy holder's option to choose from full coage (uncoordinated) or excess coverage
(coordinated):

Personal Injury Protection - Medical Options- You may choose between full

and excess coverage. Full coverageiigifose who have no other health benefit

coverage, as well as thosevered under Medicare. €ass coverage is for those

who have other health coverage and chotseollect from that coverage first in
case of an auto accident. Excess cayelia offered at a reduced premium.



Citizens Mot. Summ. J., Ex. A at PGID 1671. ThesBreal Auto Policy Declarations reflect that
Ms. Saunders chose excess (coordinated) coveldgesonal Injury Protection: Medical Excess
$300 Deductible.”ld. at PGID 1677. Accordingly, the Persl Injury Protection Coverage
contains the following COB provision:

B. We do not provide Personal ImjuProtection Coverage for:
1. Medical expenses for you or affgmily member” when Excess
Benefits for medical expensissindicated in the Declarations:
a.To the extent any similar benefdse paid, payablor required
to be paid under thequision of any validand collectible:
i. individual, blanketor group accident or disability
insurancehealthmaintenance organization, or similar
insurancer healthplan;
ii. hospital,medical,surgical or similar insurance or
reimbursemerylan;
ili. worker's disability compensati or disability laws or a
similar nature or any othstate or federal government
law;
iv. automobile or premises insurance affording medical
expensdenefits.
b. To the extent similar benefits are available to you or any “family
member” and for the reason tedenefits are foregone, waived, ignored,
underutilizedpr otherwise not accessed.
If you elect excess coverage foedical expenses, any amount payable
shall be subject to a $300 deduletitHowever, any amount payable as
medical expenses by any sourcégothan under this policy, shall be
creditedowardsatisfyingthis deductike requirement.

Id. at PGID 1712, ECF No. 34-2.

It is undisputed that Citizens Policy®OB provision excludes from coverage medical
expenses covered under other plans, in accordance with Mich. Comp. Laws 8§ 5005&E09a.
Mot. Dismiss at 14, ECF No. 13. It is also undisputet the TJX Plan is a health plan that falls
within the scope of the exclusion set forthsattion B of the Citizens Policy’s Personal Injury

Protection Coverage (quoted abov@ge Id; Citizens Mot. Summ. J., Ex. A at PGID 1712.



B.

The TJX Plan is a self-funded employeenefit plan, administered by BCBSMA, and
governed by the Employee Retirement IncaBezurity Act of 1974, ("ERISA") 29 U.S.C. §
1001 et segSeeMot. Dismiss Ex. 2 (ASC), ECF No. 13-2; ECF No. 23-2, 6. The TJX Plan has
separate coordination of bensfprovisions in its Summary & Description (SPD) and its
Benefit Descriptioff, which do not contain identical farmation. The SPD contains the
following COB provision:

FlexPlus coordinates benefits with atheealth care plans. This means that
when the FlexPlus Plan pays benefits aftair other plans, the total benefits
paid from all the plancombined may not total more than the amount
FlexPlus wouldhave paid on its own. Medicatxpenses that qualify for
Coordination of Benefits ar any necessary and reasonabig@enses for
medical and dental services, treatmentsopplies, covered at least in part,
under one of the health carkans.

Your benefits will be adjusted benefits are payable undanother plan
providing benefits for, or by reason of, hospitaedical, dental or other
health care diagnosis or treatmelttis includes:

e Coverage under any form of imsmce, including non-profit dental
service, non-profit medal service, group practice or any form of
prepayment insurance coverage.

e Coverage under any health mainterenrganization plaar other prepaid
health care plan.

e Coverage under any labor managentardteed plan, union welfare plan

e Coverages under any governmental plan or programgcowerage
required by statute tbe offered to potentiaghsureds, whether or not
such insureds have the option déclining such coverage or of
purchasing such coveragabject to mandatory or optional deductibles,
including but not limited to: personal jury protection coverage under
Massachusetts G.L. c90, s. 34A anddical payment coverage (“Medpay
Coverage”) under Massachusetts lawsiartilar provisionsof subsequent

10 The Welcome! Page of the Benefits Description bears a print date of October 1, 2016. TJX filed a sworn

declaration that the COB provision for the policy year in question was identical to the 2016 copy attached to the

motions, and the 2012 copy attached ®dkclaration. ECF No. 18-1, Ex. 1. ke plan documents are referred to

in all complaints, counterclaims and crossclaims in ttase, and they are integral to all parties’ claims,

consideration of all such documentation is appropriate on 12(b) and 12(c) motions without apisuettimotions

into motions for summary judgment. Furthermore, as addressed herein, the legal conclusiong régamplan

documents, and their impact on the parties’ rights and obligations, remains the same regardless of the legal standard.
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statutesor statutes of other jurisdictionsand provisions of a motor
vehicle, homeowner’s, property and casualty or any other insurance
policy covering hospital, medical, mtal or other health care expenses
without regard to fault.

Id. Ex. C (SPD) at 119, ECF No. 34-4 (emphasis added).
The TJX Plan Benefit Description comtaithe following proision COB provision:

Blue Cross and Blue Shield will coordteapayment of covered services with
hospital, medical, dental, health, or atpé&ans under whicliou are covered. Blue
Cross and Blue Shield will do this to masare that the cost of your health care
services is not paid more than ondether plans includepersonal injury
insurance; automobile insurance, cliding medical payments coverage;
homeowner’s insurance; and other plara ttover hospital or medical expenses

Under COB, the plan thgtrovides benefits first iknown as the primary payor.

And the plan(s) that provide benefitsxhare known as the secondary payor(s).
When coverage under this health plan is secondary, no benefits will be provided
until after the primary payor determines #lkare, if any, othe liability. Blue
Cross and Blue Shield decides which pkthe primary and secondary payor. To

do this, Blue Cross and Blue Shield relies on the COB regulations issued by the
Massachusetts Division of Insurance (#&= COB rules described below). To the
extent state law does not govern thisltieplan, however, state law will not limit
Blue Cross and Blue Shield’s discretion determine which is the primary and
secondary payoif-or example, this health plais not subject tdVlassachusetts
requirements concerning coordinatiopetween no-fault automobile personal
injury protection (PIP) and health insurancand if PIP is availale, this health

plan will not pay benefits until PIP is exhausted

This health plan will not provide any mareverage than what is described in this
benefit booklet. Blue Crossid Blue Shield will not povide duplicate benefits for
covered services. If Blue @ss and Blue Shield pays more than the amount that it
should have under COB, then you must givat amount back to Blue Cross and
Blue Shield. Blue Cross and Blue Shiddds the right to get that amount back
from you or any appropriate person, ireswe company, or leér organization.
Id. Ex. D (Benefits Description) &1, ECF No. 34-5 (emphasis added).
V.
Mich. Comp. Laws § 500.3109a provides thaP Providers may exclude coverage for

benefits payable under another plan:

-11-



An insurer providing personal protectiamsurance benefits under this chapter

may offer, at appropriately reduced prem rates, deductibles and exclusions

reasonably related to other healthdaaccident coveragen the insured. Any

deductibles and exclusionffered under this section aseibject to prior approval

by the commissioner and shall apply only to the benefits payable to the person

named in the policy, the spouse of tmsured, and any lative of either

domiciled in the same household.
Mich. Comp. Laws Ann. 8§ 500.3109a (West).

According to the Michigan Supreme Court, whamo-fault policy’'s COB provision
conflicts with the COB provision ad health insurance policy, therdlict is resolved in favor of
the no-fault policy.Fed. Kemper Ins. Co. v. Health Ins. Admin., Iné24 Mich. 537,
(1986),overruled byAuto Club Ins. Ass’'n v. Frederick & Herrud, Inel43 Mich. 358 (1993).
However, a different rule applies to ERISA health plansAuio Club the Michigan Supreme
Court held that an unambiguous COB provisionan ERISA plan prevails over the COB
provision of a conflicting no-fatipolicy, partially overrulingFederal KemperAuto Clul 443
Mich. At 387. That is, the no-f#ucarrier is the primary payor. €court reached its conclusion
on the basis the Michigan No-Fault Act was preempted by ERIBA.

The sixth circuit has cautioned, however, tB&RISA plans do not pwail in all cases.
Auto Owners Ins. Co. \horn Apple Valley, In¢31 F.3d 371, 373-74 (6th Cir. 1994). Rather,
courts are to resolve the conflict betweempeting COB provisions under the federal common
law of ERISA.Id. “The salient rule emerging from thiederal common law is that where there
is an irreconcilable conflict beten facially valid coordination dienefits (“COB”) clauses in
an ERISA employee benefit plamd a traditional isurance policy, the terms of the employee

benefit plan COB clause must be given full effedravelers Ins. Co. v. Auto-Owners Ins. Co.

971 F. Supp. 298, 300 (W.D. Mich. 1997) (citingorn Apple 31 F.3d at 373).
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An irreconcilable conflict only exis where an ERISA plan’s COB provisiexpressly
disavowsprimary coverageSee Thorn Apple31 F.3d at 375Primax Recoveries v. State Farm
Mutual, 147 F. Supp. 2d 775, 782—-84 (E.D. Mich. 200tgvelers Ins. Co. v. Auto-Owners Ins.
Co, 971 F. Supp. 298, 300 (W.D. Mich. 1997). Only ERISA plans with unambiguous COB
clauses receive the benadit secondary payor statushorn Apple Valley31 F.3d at 373. “Plan
language will be found ambiguous only if it sibject to two reasonable interpretations.”
Travelers 971 F. Supp. at 301.

ERISA plan language is to be construed stogzotect the interestof participants and
to protect plans from unanticipated clairtts. Supreme Court precedent supports the notion that
ERISA plan language is to bemstrued using traditional method§ contract iterpretation to
ascertain plan meaningeeFirestone Tire & Rubber Co. v. Bruckd89 U.S. 101 (1989).
Accordingly, “the Court’s paramount responsibility construing plan language is to ascertain
and effectuate the underlying intentitavelers 971 F. Supp. at 300 (citirfgprague v. General
Motors Corp, 92. F.3d 1425, 1434 (6th Cir. 1996)).

V.

The relevant TJX Plan documents @ning a COB provision are the Benefits

Description and the SummalRfan Description (SPD).
A.

The TJX Plan’s Benefit Description comtaia COB provision thas unambiguous, and
expressly disavows no fault coverage. The courTriavelershighlighted five aspects of the
ERISA plan, leading to its conclusion thaethlan was unambiguous and expressly disavowed
primary coverage:

The plan COB clause, in relevant part) fftovides that it ‘will coordinate the
health benefits payable under this Plathvgimilar benefitgpayable under other

-13-



plans’; (2) defines ‘other plans’ ascinding coverage provided pursuant to a no-

fault automobile insurance law; (3) purfeto eliminate duplicate coverage; (4)

purports to coordinate avable coverages, settingrfb rules for determining

which coverage is primary (paying benefitst) and which is secondary; and (5)

providing, among such rules, thaho other rule applieshat coverage is primary

which has covered the person for the longest time.
Travelers Ins.971 F. Supp. at 301.

Here, the TIX Plan’s COB provision meets thstfihree criteria. First, it provides that it
“will coordinate payment of covered services with hospital, medical, dental, healthhesr
plans under which you are covered.” Benefits doeption at 61, ECF No. 34-5 (emphasis
added). Second, it defines “othplans” to include‘automobile insuranceincluding medical
payments coverage” and provides the following examijfjor example, thishealth plan is not
subject to Massachusetts requirements concerning coordination between no-fault automobile
personal injury protection (PIP) and health insuraand, if PIP is available, this health plan will
not pay benefits until PIP is exhaustettl” Third, it purports to elinmate duplicate coverage:
“Blue Cross and Blue Shield will not provideplicate benefits for covered servicds.”

With respect to the fourth and fifth crit@y the TJX Plan contas a section entitled
“COB Rules to Determine the Order of Benefitsl” This “Order of Benefits” section sets forth
rules for determining which coverage is primamyd provides that, if no other rule applies,
primary coverage is that which has covered the person for the longestdirhmtably, that
section does not specifically exclude excess raatble insurance. That is, the “Order of
Benefits” section does not indicate where ndtfamsurance falls in # priority hierarchy.
Nevertheless, the absence of an express dishavowhe “Order of Benefits” section is not a
fatal flaw where the benefit descriptiorhetwise clearly disavosvno-fault coverage:

Plaintiff would have the Court find #t because the COB section does not

indicate in the “Order of Benefit Determination” portion that the Plan is
secondary to an automobile insuranceiqylthat creates an ambiguity with

-14-



regard to the rest of thelan language. However, du an interpretation would

ignore the Sixth Circuit’s ruling that ¢hterms of the ERISA plan, including its

COB clause, must be given full effectaitiff's interpretaion would render the

rest of the language in the BBection itself meaningless.

Frankenmuth Mut. Ins. Co. v. Wal-Makssociates’ Health And Welfare PlalB2 F. Supp. 2d
612, 619 (E.D. Mich. 2002).

Citizens takes issue with the reference to Massachusetts no-fault law in the Benefits
Description’s example of “other plans” sultjgo the COB provision. Citizens notes that “the
‘example’ does not apply to the instant actionthaes CITIZENS’ policy at issue is a Michigan
no-fault automobile policy, not a Massachusettdandt automobile policy.” Mot. Summ. J. at
21, ECF No. 34. The reference to Massachusettfault law as an example does not create
ambiguity when read in light of the enti@OB provision. The COB prasion cannot reasonably
be read to only exclude benefits payableder a Massachusetts -fault policy. The COB
provision notes that benefits will be coordirthteith “other plans,” defines other plans to
include “automobile insuranceincluding medical paymentgoverage,” and provides an
illustrative example. Thus, the COB provision is not reasonably susceptible to multiple
interpretations.

B.

Citizens also contends that the TJX PlaBlanmary Plan Description (SPD) conflicts
with the Benefits Description, and fails topeassly disavow primary coverage. The Supreme
Court has noted that “the summary documeimiportant as they are, provide communication
with beneficiariesaboutthe plan, but that their statemtenio not themselves constitute thams
of the plan . . ."CIGNA Corp. v. Amara563 U.S. 421, 438 (2011)n{ghasis in original).

Nevertheless, SPDs are important to employeeseaployers “may not construct SPDs in such

a manner that they mislead employees into thigkhey have a right to benefits when other
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documents obliquely negate those rightd€lwig v. Kelsey-Hayes Ca®3 F.3d 243, 250 (6th
Cir. 1996).

As Citizens notes, the SPD language diffecsn the Benefits Description in several
respects. Yet Citizens points to no misrepresemstor material inconsistencies in the SPD. The
SPD states: “[a]ny Plan withoat coordinating provision will alwe be the primary plan and
will pay first,” whereas the Benefits Description contains no such proviSieb. at 119, ECF
No. 34-4. First, in the no-fault context, this provisiasuperfluous. It is tgological to say that
a plan without a coordination of benefits provision will not coordinate benefits, but will be
primary. Neither the presence nor absence ofpttusision from the plan documents changes the
legal rights of the beffieiaries or insurer.

Furthermore, this provision does not applythie priority conflict between the TJX Plan
and Citizens, as Citizens does indeed hawoadination of benefits provision. Thus, any
inconsistency between the SPD and Benefits Description presents no danger that an insured will
be misled regarding their right to benefiter does it “defeat a reasable expectation of
coverage.'Regents of University of Michigan Employees of Agency Rent-A-CH22 F.3d 336,
339 (6th Cir. 1997).

Additionally, Citizens notes that the “Biday Rule” is omitted from the SPD but does
appear in the Benefits Description, and that lmitbuments contain incontesit versions of the
priority rule regarding childrenf separated or divorced parentfiese inconsistencies between
the SPD and the Benefits Description amemiaterial. They do not undermine the Benefits
Description’s COB, which clearly disavows primaroverage and subordinates itself to no-fault

insurance.
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To the contrary, when readits entirety, the SPD actually kes it clearer that the intent
of the Benefits Description iso subordinate itself to alho-fault automobile coverage.
Specifically, the SPD clarifies the exampleedsin the Benefits Description regarding
Massachusetts no-fault law, and makes it clearttfeintent of the plan is to subordinate itself
to all similar policies, not just Massachusetts no fault policies:

Your benefits will be adjusted benefits are payable undanother plan . . .

This includes: . . . personal injury pection coverage under Massachusetts G.L.

c90, s. 34A and medical paymenbtverage (“Medpay Coverage”) under

Massachusetts lawgr similar provisions of subg@ent statutes or statutes of

other jurisdictions; and provisions of a too vehicle, homeovear’'s, property and

casualty or any other insurance policy covering hospital, medical, dental or other

health care expenses without regard to fault.

Id. (emphasis added).
C.

The COB provision in the Benefits Descrgstiis unambiguous. It is susceptible to only
one reasonable interpretation, namely thatsadbws primary coverage and subordinates itself
to no-fault insurance. The CitizePolicy also contains a COB prenin that excludes coverage
for benefits payable under another plan. Thusrethis an irreconcilable conflict between the
Citizens Policy and the TJX Plan. As ERISA preempts the Michigan No-Fault Act, this conflict
must be resolved in favor of the TIX Plare terms of which “must be given full effechorn
Apple 31 F.3d at 374.

The pleadings on the crosslcaims, and tla@ pind policy documents referenced therein,
establish the TJX Plan and BCBSRéAclaims as a matter of law, and demonstrate the legal
insufficiency of Citizens’ claims. No otheevidence identified by Citizens affects this
conclusion. Thus, Citizens’ motion for summaudgment must be denied, as it has not

established that it isntitled to judgment.
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Accordingly, the TIX Plan and BCBSMA'’s tnan for judgment on the pleadings will be
granted, Citizens’ crossclaim will be dismissegito counts | and I, and Citizens’ motion for
summary judgment will be denied. A&daratory judgment will be entered finding that Citizens
is the primary insurer with respect touBders’ medical expenses arising out of Jaauary 9,
2015 accident, and that BCBSMA (aaiohs administrator for the TJRlan) is entitled to recoup
from Citizens all amounts it has paid for said medical expessesravelers 971 F.Supp. at
302 (entering declaratory judgmnighat ERISA plan could retp from no-fault carrier amounts
paid where the court had determined no-fault carrier was primarily liable for medical expenses).

VI.

The TJX Plan’s motion to dismiss Plafhtsaunders’ complaint (ECF No. 13) will be
denied as moot. The motion to dismiss only adges Count | of the complaint, namely the
priority issue.Seenote 5,supra Count | is therefore mootdaly the above determination that
Citizens is the primary insurer. A declaratorggment on the priority q@#ion will be issued.
The motion to dismiss did not seek judgmeniGaunt I, though it addsses it in passing. The
motion did not address count .

With respect to count I, thstatement of facts” in thenotion to dismiss provides that
the TJX Plan “sought reimbursement for medicglenses paid for Mr. $aders from tort claim
proceeds and quotes the relevant plan provisiamsich describe its reimbursement right.
Mot. Dismiss at 6. While this is helpful daground information, it does establish that Count I

fails to state a claim for relief. The “law andyament” section of the motion to dismiss does not

11 The heading of this section reads “The TJX Plan Asdentitlement to Proceedsofn Tort Claim against Mr.
Girard.” The ensuing paragraph, however, does ns¢rasmny entitlement, but simply provides a background
summary of events leading up to this case. TJX di&krasan entitlement to Sawrd’ tort proceeds in its
counterclaim (ECF No. 24), but never moved for judgment on that counterclaim.
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make any mention of count Il. Finally, the stagsof issue presented and the requested relief
are directed at count | only.
VII.

Plaintiff Medical Providers move fosummary judgment on their claims against
Defendants Citizens, TJX Plan, and BCBSM¥ot. Summ. J., ECF No. 41. The Medical
Providers seek a determinationtbe priority issue, a moneudgment against the party found to
be primarily liable, as well as interest, costs, and attorney fees. The motion will be granted in
part, and denied in part.

A.

As discussed above, a declaratory judgmeitit be entered finchg that Citizens is
primarily liable for payment of Saunders’ mediexipenses incurred by the Medical Providers.
The Medical Providers are pursuing this claim against Citizens pursuant to three assignment
agreements, whereby Charlene Saunders assignéd Medical Providers her interest in her
right to collect no-fault beni&$ under her Citizens Policy. AnCompl. Ex. B, ECF No. 17-3
(17-10826). The Medical Providers claim the falilog amounts to be due and owing, adjusted
for contractual discounts, and exclusive sthtutory interest: Mary Free Bed Hospital:
$480,055.49 in Facility Charges and $242.97 in psychology charges: MFB Medical Group:
$1,618.64; Covenant Medical Center: $216,271.25. Mot. Summ. J. at 21-22.

Pursuant to rule 56(c)(1)(@nd (c)(4), the Medical Pralérs support their claims by
declarations setting forth factsathwould be admissible in evide:n The declarations are based
on personal knowledge of individuatempetent to testify regardj the charges due and owing.
Mary Free Bed Rehabilitation Kdpital supports its clai by a sworn declaration of its Patient

Financial Services Mager, Laura Hoovetd. Ex. 1 (Hoover Decl.), ECF 41-2. Mary Free Bed
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Medical Group supports its claim by a sworn deafion of its Revenu€ycle Manager, Laura
Hoover.ld. Ex. 2, ECF No. 41-3 (Second Hoover DedChvenant Medical Geer supports its
claim by a sworn declaratiasf its Central Business Offe Manager, Coni Elletd. Ex. 3 (Eller
Decl.), ECF No. 41-4. All three diarations set forth the dates Thomas Saunders was treated at
the respective facilities, the aont of charges incurred, and thhe charges were reasonable.
All three affidavits also note that the Medicab®#ders furnished billing forms, medical records,
and itemized statements to @éns documenting the claimed amouatyg] that Citizens failed to
pay any of the charges billed.

Citizens argues that the Medical Provideeve failed to satisfyheir burden of proof
under MCL 500.3107 to establish that expensese incurred for “reasonably necessary
products or services.” Resp. at 12, ECF No. 45 (quétagilton v AAA of Michigam248 Mich.
App. 535, 543 (2001)). Citizens characterizes ghaofs offered by the Medical Providers as
“self-serving statements” regangdj the charges incurred and “tassertions” by the declarants
that those charges were reasondbleat 15.Whether or not thesectirations are “self-serving,”
the Medical Providers have met their burden ntdy materials in the record supporting their
claim, and demonstrating an absemfedispute as to a material facdeeCelotex Corp. v.
Catrett 477 U.S. 317, 323 (1986).

The burden thus shifts to Citizens to eat specific facts showing “a genuine issue for
trial.” Anderson v. Liberty Lobbync., 477 U.S. 242, 250 (1986) (citation omitted). Citizens has
not done so. Citizens simply notes that it “hagemeadmitted that the charges were reasonable,
and has never waived its defensesler the Michigan No-Fault Actld. Facing a motion for
summary judgment, Citizens cannot meredst on the denials in its pleadingeonard v.

Robinson477 F.3d 347 (6th Cir. 2007) (citiri@elotex Corp v. Catrettd77 U.S. 317 (1986)).
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Furthermore, the fact that Citizens has offéred any facts justifying its opposition to
the motion is not excused by a lack of disagvd&ule 56(d) provides that a nhon-movant may
demonstrate “by affidavit or estlaration that, for specifiedeasons, it cannot present facts
essential to justify its oppositionThe court may then defer or deny the motion or allow time to
take discovery. Fed. R. Civ. P. 56(d)(1)-(2). Citizens has provided no such justification here. The
undisputed facts demonstrate that the Medical Bewsifurnished Citizens with billing forms,
medical records, and itemized statements documenting dates of service and claimed expenses.
Mot. Summ. J. Ex. 1-3 (Declarations).

Citizens does not contérthat any relevant records are missing, erroneous, inadequate, or
incomplete. Nor does Citizens identify any othdoimation it wishes t@btain. Rather, Citizens
suggests that it simply has not yet reviewed rdeords: “In the event that this Court should
determine that Defendant Citizens is first in ptig then Citizens would be entitled to examine
all of the charges in order to confirm treasonableness and retitess of the chargedd. at
16. Citizens has had ample opportunity teieer the charges, and identifies no specific
dispute!? Accordingly, summary judgment will bgranted for the Medical Providers with
respect to the charges incurred.

B.

Summary judgment will be desd as to interest, costs antbatey fees. With respect to

penalty interest under M.C.I500.3142, the Medical Providers make two arguments: 1) that a

no-fault carrier may not rely on a priority defenwithout subjecting itselfo penalty interest,

273X, in contrast, identifies disputes with respect togptleeider’s charges, the coatitual discount, and identifies
additional records needed to evaluate the claim which it has not yet had access to. TJX also attached declarations of
BCBSMA employees, including a fraud investigator, whoreagewed the provider’'s cerds and noted aberrant
information. Citizens, on the other hand, does not provide a single attachment to its response to the motion for
summary judgment, identifies no dispute with the providext®rds, and advances no legal argument as to why
summary judgment should be denied.
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and 2) that penalty interest is automatrcespective of good faith, where a no-fault carrier
refuses to pay benefits and is later foundbéo liable. Mot. Summ. J. at 20. The Medical
Providers focus on thecoverabilityof penalty and statutory inteste but not on the question of

whomay recover that interest.

The cases relied upon by the Mwli Providers all predate tieéovenantdecision. In
Covenant the Michigan Supreme Court held tlahealthcare providgrossesses no statutory
cause of action against an insurer for recovery1Bfbenefits, overruling long line of appellate
precedentCovenant Med. Ctr., Inc. v. State Farm Mut. Auto. Ins, 660 Mich. 191, 895
N.W.2d 490 (2017). The court notéldat its conclusiorfis not intended to alter an insured’s
ability to assign his oher right to past or presently dibenefits to a hetilcare provider.”
Covenant895 N.W.2d at 510.

Accordingly, the Medical Providers in thiase are pursuing a claim for benefits pursuant
to a contract right obtained in an assignment agreement with Charlene Saunders. The Medical
Providers state that theye entitled to penaltyterest as assignees, lafter no support for this
proposition. Notably, they point to no languagé¢hea assignment agreement purporting to assign
them the insured’s right to recover statytasr penalty interest. Indeed, the assignment
agreements contain no such language, though gpegyifically assign the insured’s rights “to
collect no-fault insurance benefitand “to collect attorney feésAm. Compl. Ex. B, ECF No.
17-3 (17-10826).

As assignees of the insured, the Medicalvitters do not stanth the shoes of the
insured for the purposes of asserting allhid statutory causes daction. Their rights are
circumscribed by the terms of the assignment agreement. Furthermore, they can only acquire

rights that are assignable under Michigan Lawhjch does not apply tall of the insured’s
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rights. SeeCovenant 895 N.W.2d at 510 (noting that the assignment of future benefits is
prohibited by MCL 500.3143.

The Medical Providers haveot established their entitlemeto statutory or penalty
interest as assignees of the insured, and sausnjudgment will be denied as to these claims.
Summary judgment will also be denied astie Medical Providers’ request for attorney fees
pursuant to MCL 500.3148. The Medl Providers have not idefred any evidence that
Citizens has acted in bad faith or unreasonaldiayed payment. To the contrary, Citizens
asserted a good faith claim tiaé TJX Plan is primary.

VIII.

Accordingly, it iSORDERED that the TIX Plan and BCBSMA'’s motions for judgment
on the pleadings, ECF Nos. 27, 32, @RANTED.

It is furtherORDERED that Citizens’ motion for sumary judgment, ECF No. 34, is
DENIED, and Citizens’ crosg&gim, ECF No. 19, iDISMISSED as to counts | and .

It is furtherORDERED that the TJX Plan’s motion to dismiss, ECF No. 1RENIED
as moot.

It is furtherORDERED that Plaintiff Medical Provids motion for summary judgment,
ECF No. 41, iISSRANTED as to medical expenses incurred, BtNIED as to interest, costs,

and fees.

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

Dated: December 15, 2017

-23-



-24-



