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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
TUSCOLA WIND I, LLC,
Plaintiff, CaseNo. 17-cv-10497
v Honorabl&@homasL. Ludington

ALMER CHARTER TOWNSHIP, et al,

Defendants.
/

OPINION AND ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT IN PART, DENYING DEFENDAN TS’ MOTION IN LIMINE AS MOOT,
DISMISSING COUNTS TWO, THREE, AND FOUR, AND DISMISSING COUNT FIVE

IN PART

On February 15, 2017, Plaintiff Tuscola WiHd LLC, (“Tuscola”) filed a complaint
naming the Almer Charter Township and that Tehip’s Board of Trustees as Defendants. ECF
No. 1. Count One of the Complaint is thelditn of Appeal.” Compl. at { 100-124. Tuscola
Wind’s claims arise out of Defendants’ deniabdSpecial Land Use Permit (“SLUP”) that would
have permitted Tuscola Wind to construct the “Tuscola Ill Wind Energy Center” in Tuscola
County, Michigan. Compl. at 6. Oral argument oa thaim of appeal was held on October 5,
2017. Approximately one month latéine Court issued aopinion and order affirming the Almer
Charter Township’s denial of the SLUP application. ECF No. 39.

On February 26, 2018, Defendants filed a mmofor summary judgment on the remaining
counts of the complaint. ECF No. 55. SpecifigaDefendants argue dh no violation of
procedural due process rights occurred, that no equal protection violation occurred, that Tuscola’s
Zoning Enabling Act claim is meritless, and tAatscola’s Opening Meetings Act claim should
be dismissed. On April 24, 2018, Defendants filedaion in limine seeking to exclude evidence

regarding noise emissions from Caro Motorspéndsn admission at i@l. ECF No. 64. For the
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following reasons, the motion for summary judgmeilitbe granted in part, the motion in limine
will be denied as moot, and Counts Two, Three Bour will be dismissk Count Five will be
dismissed in part.

l.

In the Court’'s November 3, 201@pinion and order, the Cdwsummarized, at length, the
procedural and factual history ®fiscola’s SLUP application and the Township’s consideration
of the same. Because those fac@rlm®nsiderable relevance to firesently disputed issues, large
portions of that factual summary will be reproduced Rere.

Tuscola Wind IlIl, LLC, is a Delaware limited bdity company, which is indirectly wholly
owned by NextEra Energy Resources, LLC. BlsaVind SLUP App. al, ECF No. 30, Ex. B.
Tuscola is attempting to build the “TuscolaWind Energy Center” in Tacola County, Michigan.

Id. The project, if completed, would include 55 widbines in Fairgrove, Almer, and Ellington
Townships, and would produce enough energy to supply 50,000 homes with wind &hdrgy.

its SLUP application, Tuscola explained thattift]Project facilities are to occupy 15.2 acres of

land, and will be serviced by 6.6 miles of access roads, occupying 12.9 acres ofdaatZ.

Prior to submitting the SLUP application, Tusdodal entered into agreements with 87 landowners
(representing 192 parcels of land) for tlse of their property for the projetd. Those individuals

are described as “pariating landowners.’ld. Thus, at the time the SLUP application was
submitted, Tuscola had already identified the ideal number of and locations for wind turbines in
Almer Township, categorized parcels of land as necessary or unneeded, and secured access to the

parcels it believed were required for the proposegkept. The present dispute centers on Tuscola’s

! For the full summaryseeNov. 3, 2017, Op. & Order at 1-26. Rather than citing to both the November 3, 2017,
opinion and the underlying sources, only the underlying sources will be cited here.
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attempt to secure SLUP approval for the 19 winbites that Tuscola wishes to build in Almer
Township.

Tuscola has provided an example of onthef*Short Form Option Agreements” which it
entered into with local landowners in Tuscola TownsBgeOpt. Agreement, ECF No. 62, Ex.
1A. In the Agreementtthe landowner grants Tuscola “an option to purchase” certain “easements
in connection with the development, constimt, and operation of a wind energy project in
Tuscola County, Michiganlt. at 1. “The period during which the Option may be exercised shall
begin on the date when both Owner and Operatar brecuted the Agreement, and shall continue
for a period of thirty-six (36inonths after such datdd. If and when Tuscola exercises the option
(known as the “Commencement Date”), Tuscolasts to the easements vest and continue until
thirty-five “years after the date when the wipdwer project has aahred the status of a
commercially operable wind-powered electrical generation and transmission faldligt.2. The
easements automatically renew for a subseghety year term urdss Tuscola opts oud.

A.

The Almer Township Zoning Ordinance chaeaizes wind energy systems as special land
uses. As such, Tuscola was required to seek a Special Land Use Permit (“SLUP”) from the
Township for the projecSeeAlmer Zoning Ord. Art. 24, ECF N&O, Ex. A. Pursuant to Section
2401 of the Zoning Ordinance, thesti step in receiving approvidr a wind energy system is to
submit a SLUP application to the Township’s Planning Commissiomat § 2401. Upon receipt
of the application, the Planning Commission iguieed to hold a public hearing within 45 days.
Id. After the public hearing, the Planning Comssion recommends either granting or denying the

application to the Township Board amaist state its reasons for the decisidnOnce the Planning

2 Tuscola provides a Short Form summather than the fliagreement.
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Commission issues its recommetida, the Township Board will render a decision on the SLUP
application. Id. Section 1522 of the Almer Townshiponing Ordinance provides special
requirements for SLUP applicatiomssolving a wind energy systerd. at 8§ 1522. Among other
things, the applicant must provide an escrowantto cover the Townshigpcosts and expenses
associated with the SLUP zoning review and approval proickst.8 1522(C)(1). Likewise, the
applicant must fund and submit environmentad aconomic impact studies (if requested by the
Township).ld. at § 1522(C)(2)—(3). The application mustlude a site plan which specifies the
design characteristics of the turbines, safefitdres, security measures, and a lighting pthrat

§ 1522(C)(4).

Similarly, “[a]ll efforts shall be made not tdfect any resident witlany strobe effect or
shadow flicker.”ld. at § 1522(C)(20). The Zoning Ordina&provides the geng admonishment
that “[t]he wind energy conversion system shalllm®unreasonably injuriods the public health
and safety or to the health and $pfef occupants of nearby propertied” at 8 1522(C)(7). The
zoning ordinance likewisdirects that “[n]oise emissions frothe operations of a [Wind Energy
Conversion System] shall not exceed forty-five (d&gibels on the DBA scale as measured at the
nearest property line af non-participating property owner or roaldl’ at § 1522(C)(14).

B.
1.

On September 23, 2016, Tuscola submitted its SLUP application to the Almer Township
Planning Commission. To assist in its consideratiotme application, th&ownship retained the
Spicer Group, Inc., an engineering consulfingy. On October 25, 2016, the Spicer Group sent
Tuscola an email requesting clarétion and/or additional inforation regarding several aspects

of the application. Spicer Oct. 25 Email, ECF. 180, Ex. C. The Spicer Group challenged several



aspects of the sound emissions report submitied uscola, asked when Tuscola would be
submitting an economic impact study, and indicdbed Tuscola’s proposab place the power
lines above the ground did not cormh with the Zoning Ordinancegeirement that all electrical
connection systems and lines from a wind farm be placed undergtduimdts response, Tuscola
defended its SLUP application, asserting thaad complied with all requirements requested by
the Township.

2.

On November 8, 2016, the Spicer Group subuhiteeport to the Planning Commission
analyzing Tuscola’s SLUP application. SpicepR&CF No. 30, Ex. F. Ithe report, the Spicer
Group concluded that Tuscola had complied witimy, indeed most, of the Zoning Ordinance’s
requirements. But the Spicer Group did idgnaf number of outstanding issues. Among other
recommendations, the Spicer Group suggesitadl the Planning Commission should require
Tuscola to commission or identify an econommnpact study for the proposed Almer Township
project.ld. at 5. The Spicer Group aleoted that Tuscola had noopided information confirming
that the proposed turbines hadbraking device which complietith the Zoning Ordinance. The
Spicer Group explained that Tuscola was segkin exception to certain Zoning Ordinance
requirements: first, instead of building and®f fence around the turbines, Tuscola was requesting
leave to keep the structures locked at all tinaesl, second, Tuscola waseking leave to build
aboveground transmission lines. Finally, theic8p Group indicated that Tuscola’s noise
emissions report left several questions umeamsd, including whether the 45 dBA limit was
measured to the closest road, or simply to theedt road adjacent tanan-participating property.

Id. at 7.



On November 10, 2016, the Planning Commission held a public hearing to discuss the
SLUP application. Nov. 10, 2016, Hearing Tr., ECE B®, Ex. I. At the hearing, a representative
from Tuscola discussed the project. Among othielgs, the Tuscola representative explained why
he believed that 45 dBA 1-houed was the appropriate metric tse in determining the sound
emissions produced by the turbin8ee idat 29-35. First, the represetnta explained that the 1-
hour Leq metric is used by certain international standards and is the metric used by the
manufacturer to model probable sound emissichst 31. The representedi also explained that
the 1-hour g metric is more practical becauseolis used in many noise emission standards,
regulations, and guidelines (Inding neighboring townships)ore importantly, the 1-hourdg
metric is not “susceptible to wind gusts or athgtraneous non-wind turbine events,” unlike the
Lmax metric.1d. at 32.

For the rest of the hearing, members @& dommunity expressed their opinions on the
proposals. Most speakers communicated objectiovartous aspects of the application (if not the
project as a whole), but some expressed sufqattie wind energy project. Two sound engineers
testified at the hearing. The firshgineer, Rick James, is an@oyee of e-Coustic Solutions and
was hired by concerned citizehd. at 107. First, Mr. James opined that Tuscola’s noise emissions
report likely understated the dBAviel at several property lineigl. at 108—09. Second, Mr. James
challenged Tuscola’s assertion ttiad noise emissions provisionthe Zoning Ordinance allowed
for an averaged sound level measurement, as opposed to a maximum level: “[T]he words are very
explicit, they say, ‘Shall not exceed 45 dBA." ¥Whyou read law you can’t read into it when the
words aren’t there. It doesn’t say 45 dBA Leq, ieslmot say 45 dBA averagesays not exceed
45 dBA.” Id. at 109. Ms. Kerrie Standlee, the pripali engineer for Agustics by Design, also

testified.ld. at 130. Ms. Standlee concuireith Mr. James’s interptation of the ordinance:



[T]he limit is stated in there that thevid shall not exceed 45 @B It doesn’t give

any descriptor, is it supposémbe the Lmax or — and as was mentioned, an L90 or

an L10 at 50, an Leq, it dagsspecify. Mr. James is correct in that when something

is not specified, you take the normal intetation, which would be Lmax. I’'m with

— I’'m on the City of Portland Noise RevieBoard and we have an Lmax standard.

It's not specified as the Lmax it’s justlike yours it says it shall not exceed this

level. And that is an absolute levebt — not an equivatd energy level.

Id. at 131.
Ultimately, the Planning Commissi@oncluded that additional information was necessary before
the SLUP application could be ruled upon. Acaogty, the public hearing was adjourned. After
the hearing, Tuscola sent a number of respaasite Planning Commission which addressed the
issues and concerns iderdd by the Spicer Group and the Planning Commission.

3.

On November 8, 2016, four new Board memlveese elected. According to Tuscola, all
four new members were “part of the antrdiEllington-Almer Concerned Citizens Group.” Pl.
App. Br. at 6, ECF No. 31. Theew Board members took office on November 20, 2016, and held
a special meeting on November 22, 2016.

At that special meeting, the Almer Townslpard voted to retain Mr. Homier of Foster
Swift. Compl. at 23. Tuscola has attachedraoice submitted by Mr. Homier in December 2016
which indicates that he had begiacussing Tuscola’s SLUP appaton with one of the new Board
members days before they were elected, andhéhhtd drafted moratorium on wind energy SLUP
applications on November 18, 20X8ter the four new Board memits were elected, but before
they took office. Foster Swift Invoice, ECF No. 62, Ex. 18.

The new Board approved the “Wind Energyn@ersion Systems Moratorium Ordinance”

at the November 22, 2016, special tmege Moratorium, ECF No. 30, Ex. Meee alsd\Nov. 22,

2016, Meeting Minutes, ECF No. 30, Ex. N. Iretimoratorium, the Board indicated that
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applications for “Wind Energy Conversion Systemg ina proliferating” ad so “[tjhe Township

Board requires sufficient time for enactment of admants to its Zoning Ordinance to establish

reasonable regulations pertaining to the establishment, placement, construction, enlargement,

and/or erection of Wind Energyo@version System.” Moratorium at 2. Thus, the Board enacted a
moratorium, on a temporary basis, on the establishment, placement, construction,
enlargement, and/or erection of Witlthergy Conversion Systems within the

Township and on the issuance of any and all permits, licenses or approvals for any

property subject to the Township’s Zoni@gdinance for the establishment or use

of Wind Energy Conversion Systems. . [T]his Ordinance shall apply to any

applications pending before any Towimsiboard or commission, including the

Township Board, Planning CommissionZoning Board of Appeals.

Id. at 3.
4.

On December 7, 2016, the Planning Comroisdield a second public hearing. Dec. 7,
2016, Tr., ECF No. 30, Ex. Q. A Tuscola represirdgaopened the heag by addressing the
concerns previously raised by the commumaihd the Planning Commissi. In large part, the
Tuscola representative summarized thengany’s November 15, 2016, submission to the
Planning Commission. A representative of the Sp@mup was also present. After Tuscola’s
presentation, members of the Planning Commisbiegan asking question$ both the Tuscola
representatives andeftSpicer Group.

The questioning at the second public hegprimarily focused on the ongoing dispute over
the proper metric by which to measure wind tebnoise emissions artle adequacy of the
economic impact studies provided by TuscolareBa@ commissioners were concerned that the
economic impact information provided by Tuscdid not include locaktudies. In response,

Tuscola indicated that any studfonly Almer Township woul be statistically suspedtl. at 14.

There was also discussion regarding Wkethe zoning ordinance directed thatlor Leobe used



to measure noise emissions and which of thoddaaevas best suited to measuring wind turbine
noise emissions.

Eventually, the hearing drew to a clostembers of the Planng Commission deliberated
over whether they needed more informatioonfrTuscola regarding the sounds emissions or
whether they were prepared to make a determination regarding the proper interpretation of the
ordinance. Ultimately, Chairman Braem moved tdaonsideration of the SLUP application and
request further information from Tuscola. at 94. The Planning @amission discussed the
outstanding issues, and then approved thdiomoto adjourn. The Township’s attorney
summarized the requested information as follows: “[Y]Jou want to request information from
NextEra on property values, noise, sound modelsdoasd-max and if there is the justification
you just referenced regarding thast estimate on the decommissngnof the individual towers.”

Id. at 105.
5.

After the second public heag, Tuscola, the Spicer Qup, and the Planning Commission
engaged in correspondence regagdihe issues identified at the hearing. Again, discussion
focused primarily on the sound emissions messcie and the economic impact issue.

On January 4, 2017, the Planning Commission itettiird and final public hearing on the
SLUP application. Jan. 4, 2017, Hearing TECF No. 30, Ex. X. At the hearing, Tuscola
summarized the documents it had submitted stheelast hearing. As before, the discussion
centered on the noise emissiassue. Tuscola argued that thening ordinance was ambiguous
as the metric for measuring soundigsions and asserted that the metric should be adopted.
Members of the Planning Comssion disagreed, arguing that ttening ordinance’s “shall not

exceed” language necessarily meant that it imposecharstandard.



After addressing other disputessues, including whether Tuscola was required to provide
Almer Township-specific property value stuslid’lanning Commissiomember Daniels moved
to recommend denial of the SLUP applicatiwh.at 44. The Commissioners then discussed their
opinions on the application. Chairman BraeikegisCommissioner Tussey whether the ordinance
should be interpreted as imposing amsstandard since neighboringwnships had interpreted
similar language as creating amglstandard. Tussey replied:'fl not struggling with Lmax
because 45dB(A) is a valid metric. . . . And thetfthat the ordinance says not to exceed — and |
believe even from a legal standpioie’re always to intgret the simplest definition in English.
And that our job here isn't to interpret whihéy meant; it is to enforce what is writteid” at 45—
46. Commissioner Daniels also adiated his rationale for resomending denial of the SLUP
application. He asserted that]He ordinance does not allow ftre averaging varying levels of
sound. We, as a Planning Commisgiare not here to rewrite the ordinance, but to enforce the
ordinance as written. And it mandatesteximum sound level of 45 decibeldd. at 47.
Commissioner Daniels algpined that Tuscola hawt procured adequaitgsurance coverage for
the turbines and had not madédfisient efforts to minimize shadow flicker for Almer Township
residents. Chairman Braem then briefly explained that he was satisfied with the insurance
coverage, the economic impact study, afidrts to reduce shadow flicker.

Ultimately, the Planning Commission voted@ 1 to recommend denial of the SLUP
application (two members did not vdiecause of a conflict of interesi). at 51-52.

C.
1.
On January 17, 2017, the Almer Township Board held a public meeting to review the

Planning Commission’s recommendation regardieg3hUP application. Jan. 17, 2017, Tr., ECF
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No. 30, Ex. DD. After opening the floor to gidocomments (including comments by a Tuscola
representative), the Board discussed thenilhg Commission’s reaamendation to deny the
SLUP application. Every Board member descuss the recommendation on the record was
supportive of the Planning Comssion’s rationale for denial. Andost Board members appeared
to focus on the noise emissions issue. For exangward Member Rosenstangel stated that the
Planning Commission’s recommendattiwas “very well put togedr. And my concern was the
45 decibels shall not exceed. And I think that'satwlve should stick with is it shall not exceed the

45 decibels.'Id. at 19. Board Member Grafiiade a similar statement:

| also agree with the shaibt exceed. | look at this nany different than a speed
limit. If you're going 55 miles an hour, S&iles an hour is the speed limit that
you’re supposed to have, you can’'t averégout. You can't drive from Saginaw

to Cass City and go 75 miles an hour, but fiaue to slow dow for all the little
towns in between. When the police offis¢ops you outside of Cass City, you don't
say, well, you have to relook at it because, if you average it out, | was only going
55 miles an hour.

Id. at 20-21.

Likewise, Board Member Tussey (who ithe Board’'s Planning Commission
representative) reiterated his reasons for apgathe SLUP application. Ultimately, the Almer
Township Board voted 5 to 1 to deny the SLUP applicatahrat 33—35.

The Board simultaneously issued a Resoluidiculating its rationale for denying the
SLUP application. Res. Deny. BP, ECF No. 30, Ex. FF. In thesolution, the Board identified
five areas in which the SLUP application did not comply with the Zoning Ordinance. First, the
Board faulted Tuscola for not providing an adequate economic impact study. Despite being asked
to “provide a property values analysis that Waslized to Almer Township,” Tuscola “provided
property value analyses based on other statesvell as some information concernpersonal
property values in Michigan, but still provided real propertyvalue analyses using Michigan

data.”ld. at 6—7 (emphasis in original).
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Second, the Board found that the SLUP mapion did not comply with the Zoning
Ordinance’s limit on noise emissions. The Boaxglained that the dmance’s “limitation on
noise emissions . . . is cleand unambiguous and requires fuother qualifying metric or
analysis.”ld. at 7. In response to Tuscaargument that an LEQ standard should be utilized, the
Board found that “using an Leq standard is mgistent with the plaiand unambiguous language
of the Zoning Ordinance, which clearly provsdéhat noise from a WECS ‘shall not exceed
fortyfive (45) decibels.”1d. at 8. The Board further referenci@ opinion of “acoustician Kerrie
G. Standlee,” who advised the Planning Comrnaisshat the language of the Zoning Ordinance
would ordinarily be interpreteldy acousticians as ebtesshing a maximum noise level limit.

Third, the Board explained th@iiscola had not complied withe ordinance’s requirement
that an eight-foot securitience be placed around the tudsn The Board acknowledged that
Tuscola sought a variance from that requinethieom the Planning Commission, but noted that
the variance was not approved. And the Board aoedwvith that decision: “The Township Board
also does not approve thaternative, as the Tanship Board finds that the proposed alternative
of having no fence will not adequately protect the public health, safety, and wdliagd.10.

Fourth, the Board faulted Tuscola for nobyiding the turbine safety manual and thus
confirming that the turbines are equipped withaglequate braking device: “The Applicant has
withheld documentation . . . that would idéyntihe braking device’s capability, citing the
Applicant’s nondisclosure agreement with GEL”at 10-11.

Fifth, the Board found that Tusla had not complied with th@dinance’s requirement that
the electrical lines stemmingpim the turbines be placed underground. Again, the Board concurred
with the Planning Commission’s refusal to waivatttequirement: “The Township Board . . . does

not grant the requested waiveecause it finds that the pmsed aboveground lines would be
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detrimental to the aesthetics thie Township and will not protethe public health, safety, and
welfare.”Id. at 10.

Finally, the Board noted that it had prewsly approved a moratorium on wind energy
projects in the Township and thus was precludech approving the SLUPpgplication even if it
had complied with the Zoning Ordinance.

2.

On January 9, 2017, several days afterRlamning Commission recommended denial of
the SLUP application, Tuscola requested anpmétation of the Zonin@rdinance’s 45 dBA limit
by the Zoning Board of Appeals (“ZBA”). ZB8 Interp. App., ECF No. 30, EX. Z. In the
application, Tuscola asked tl@BA to provide expedited reviewUnder Section 2401 of the
Ordinance, the Township Board must makeseiglon on Tuscola Wind III's application within
30 days of the Planning Commission’s recomm#éadain other words, by February 3, 2017.
Given that the ZBA's interpretation will beinding on the TownshifBoard, we respectfully
request that the ZBA render itse@npretation before that datdd. at 4. The ZBA did not give
expedited consideration to Tuda's request. When the Almer Wwaship Board denied the SLUP
application, the ZBA appeal had nadt been resolved. Tuscola seqgently withdrew its request
for an interpretation of theafing Ordinance’s prosion regarding noise emissions. March 10,
2017, Email, ECF No. 35, Ex. 4.

.

Defendants have now moved for summargigment. A motion fosummary judgment
should be granted if the “movartans that there is no genuine digpat to any material fact and
the movant is entitled to judgmieas a matter of law.” Fed. R\CP. 56(a). The moving party has

the initial burden of identifying where to lodk the record for evidence “which it believes
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demonstrate the absence of a genuine issue of materialGatbdtex Corp. v. Catretd77 U.S.
317, 323 (1986). The burden then shifts to the dpgogarty who must set out specific facts
showing “a genuine issue for trial®nderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986)
(citation omitted). The Court must view the exide and draw all reasonable inferences in favor
of the non-movant and determine “whether thal@wce presents a sufficient disagreement to
require submission to a jury or whether it is so-sigked that one party mugtevail as a matter of
law.” Id. at 251-52.
\Y2

Four of Tuscola’s claims remain unresad. In Count Two, Tuscola argues that the
Board’s denial of its SLUP application violat&dscola’s procedural due process rights because
the Board refused to canvass itself for potentafiects of interest, did not wait for the ZBA'’s
interpretation of the noise emissions provisianthe zoning ordinance, and relied upon the
moratorium in denying the SLUP application. @ount Three, Tuscola argues that the Board’s
denial of its SLUP applicatioviolated Tuscola’s equal proteati rights because the Board treated
Tuscola’s SLUP application differently than itshieated SLUP applications for other kinds of
land uses. In Count Four, Tuscola argues thatnloratorium was enacted in violation of the
Zoning Enabling Act, M.C.L. 8§ 125.3202(1), becaitsgas passed by resolution and not via the
legislative procedures set forth in the ZEA. Hinan Count Five, Tuscola argues that the Board
violated the Open Meetings Act when fourwie-elected members “met and deliberated in

private” before a public meeting. Compl.4at. Each claim will be considered in tin.

3 For the reasons stated below, all of Tuscola’s pendaims will be dismissed, except for Count Five. The motion

in limine seeks to exclude evidenagarding Jim Tussey's ownership of a business that produces significant sound
emissions. ECF No. 64. In response, Tuscola argues tratittemce is relevant to its due process and equal protection
claims. Pl. Resp. Br. at 2, ECF No. 67. Because those claims will be dismissed, the motion in limine will be denied as
moot.

-14 -



A.

Defendants first seek dismissal of Tuscola'scedural due procestaim. “To make out
a claim for a violation of procedalrdue process, the plaintiff htee burden of showing that “(1)
he had a life, liberty, or properiyterest protected by the Due Pess Clause; (2) he was deprived
of this protected interest; and) Be state did not afford him agleate procedural rights prior to
depriving him of the property interesE£3JS Properties, LLC v. City of Toledi98 F.3d 845, 855
(6th Cir. 2012) (quotingvVomen’s Med. Prof'l Corp. v. Baird38 F.3d 595, 611 (6th Cir. 2006)).

Defendants first argue that Jaola had no property intestein its SLUP application.
“[PJrocedural due-process claimsquire the deprivatn of a liberty omproperty interest.’ld. If
Defendants have not infringeahyaproperty interest possessed Tayscola, the procedural due
process claim must be dismissed.

The question of whether a person has a profrgsgyest is generally governed by state law.
Id. (citingLogan v. Zimmerman Brush Cd55 U.S. 422, 430 (1982)). “Tave a property interest
in a benefit, a person cleartyust have more than an abstract need or desire f&dit.6f Regents
of State Colleges v. Ro#08 U.S. 564, 577 (1972). The person must likewise possess “more than
a unilateral expectation” of the benefd. Rather, the individual must “have a legitimate claim of
entitlement.”Hanlon v. Civil Serv. Comm, 1253 Mich. App. 710, 723 (2002) (citinilliams v.
Hofley Mfg. Co. 430 Mich. 603, 610 (1988)fee also Roth08 U.S at 577. In the context of
planned construction or rezoninggeeests, “Michigan courts haventinually reaffirmed that a
building permit and some substahianstruction must have conemced before property rights
can vest."Seguin v. City oBterling Heights968 F.2d 584, 591 (6th Cir. 1992) (citiSghubiner
v. W. Bloomfield Twp133 Mich. App. 490 (1984) (“Where the building permit has been applied

for but has not been issued, ‘vested rights’ mot acquired even though substantial sums have
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been expended by the applicant.”). And, importaritiere is “no protectedroperty interest in
the” zoning application procedures themseh@se Pamela B. Johnson Tr. ex rel. Johnson v.
Anderson,No. 315397, 2014 WL 4087967, at *9 (Mich. Ct. App. Aug. 19, 2014) (quoting
Richardson v. Twp. of Brad218 F.3d 508, 518 (6th Cir. 2000)).

Similarly, a pending applicamn for a building permit does noteate a property interest
where the zoning authorities have discretiodeay the application or limit the use of property.
SeeEJS Properties, LLC698 F.3d at 856 (“[A] party cannot ggess a property interest in the
receipt of a benefit when the state’s decision to award or withhold the benefit is wholly
discretionary.”) (quotingMed Corp., Inc. v. City of Lima&96 F.3d 404, 409 (6th Cir. 2002));
Andreano v. City of WestlakE36 F. App’x 865, 871 (6th Cir. 2008A plaintiff lacks a legitimate
claim of entitlement or justifiaBlexpectation i& municipality has discten under its zoning code
to deny the plaintiff's land-use application despite the application’s compliance with the code’s
minimum requirements.”)Anderson 2014 WL 4087967, at *9 (“[I]f a governmental entity has
discretion in its decisn-making, a party chalging the decision lacks a legitimate claim of
entitlement or a justifiable expectation in thhetcome sufficient to create a protected property
interest.”);Mettler Walloon, L.L.C. v. Melrose Tw@281 Mich. App. 184, 209 (2008) (*[O]nce
the application for the [Conditional Use Permit] was submitted, Aegis was subject to the inherently
unpredictable and often |iticized process of seeking pesion from a local legislative body to
conduct certain activity on a piecemfoperty. In short, Aegis had mwotected progrty interest
in having its CUP applation granted.”) (quotingegis of Arizona, LLC v. The Town of Marana
206 Ariz. 557, 569 (Ariz.App. 2003)). On the othHwand, “if the board’s discretion were so

circumscribed that approval of the plaintiff’ oposed use of the property became mandatory once
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[it] complied with the minimal requirements,” then a property interest would &isivn v. City
of Ecorse 322 F. App’x 443, 445-46 (6th Cir. 2009).

In Andersonthe Michigan Court of Appeals heldatH'the authority egrcised by officials
in regard to the granting of a request for a spaalis wholly discretimary, and thus plaintiff
lacks a legitimate claim of entitlement ojfjustifiable expectationn the outcome.” 2014 WL
4087967, at *9. In so holding, the court of appedisdeaipon the language of the Michigan Zoning
Enabling Act, which expressly proles that zoning officials hawdiscretion to deny special land
use applications: “According thICL 125.3502(4), ‘[tjhe body orfficial designated to review
and approve special land useaydeny, approve, or approve witbnditions a request for special
land use approval.” (emphasis added.) Through #sofishe permissive term ‘may,’ the statute
makes plain that the power to granésial use requests is discretionaryl.”

The Almer Zoning Ordinance clearly vetite Zoning Board (and Planning Commission)
with discretion regarding their consideration of SLUP appboat For example, the Zoning
Ordinance provides the general admonishment“fljae wind energy conversion system shall
not be unreasonably injurious tbe public health and safety ¢ the health and safety of
occupants of nearby propertieZoning Ord. at § 1522(C)(7pee also idat 8 1522(C)(23) (“In
addition to the other requirements and stamslazdntained in this section, the Planning
Commission shall not approve any WECS or Thestracilities unless it finds that the WECS or
Testing Facility will not pose a safety hazard oraasonable risk of harm to the occupants of any
adjoining properties or area wildlife.”). Sevieother sections permit the Planning Commission to
waive certain requirementSee idat 8 1522(C)(8), (C)(15). Givahese discretionary standards,
it is clear that approvaif a wind energy conversionstgm SLUP application isot mandatory

once the minimum requirements of the zoning ordinance are compliedSe#Brown 322 F.
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App’x at 445-46 (as quoted abové&p the contrary, the Plammg Commission retains discretion
to deny the application if it determines that greject would be “unreamably injurious to the
public health and safety.” Zoning Ord. at § 1522(C)(7).

And Tuscola makes no attempt to argue tihtPlanning Commissidacked discretion to
deny the SLUP application. Rather, Tuscola argues, simply, that “TWIII holds leases to develop
and use the parcels covered by its SLUP apphicadnd therefore has an interest in the use and
possession of real estate. Thatna suffices to establish a protectgdperty interest.” Pl. Resp.

Br. at 3, ECF No. 62 (internal citations omittethe contractual option agreements which Tuscola
cites fall far short of eslbdishing a property interest the special land-use permitiscola seeks.
Rather, the plain language of tlkosontracts makes clear thag¢ goroperty rights vest only when
Tuscola exercises the option, which will occur ahlfuscola obtains the permit. In other words,
the option agreements are entirely derivativdw$cola’s attempts to obtain a special land use
permit. Michigan law requires that “a buildingrpet and some substantial construction must have
commenced before property rights aaast,” but neither occurred hei®eguin 968 F.2d at 591.

The option agreements might constitute a contingent property interest, but Tuscola has simply not
identified any way in which the Township’s discretionary decision to deny the SLUP application
deprived it of the property rightspecifically created by thoseragments. Indeed, it appears that
those option agreements still exist and will remending until Tuscola obtains a special land use
permit.

And to the extent Tuscola believes itsha property interest in the “Township’s
determination of TWIII's land use rights,” Pl. Re&p. at 2, the Sixth Circtihas clearly held that
individuals “can have no protected property intériesthe consideration ahe SLUP application

itself. See Richardsqr218 F.3d at 517-18 (rejentj the idea that the plaintiff had a property
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interest in “having the Township lfow through with its procedures”see alsdAnderson2014
WL 4087967 at *9. Because Tuscdlas not identified @rotected propertynterest which the
Township has infringed, the procedural due process claim will be dismissed.

B.

The Township also seeks dismissal of Tussokqual protection clai. In Count Three,
Tuscola alleges that the Township’s zoning ordinance violates the Equal Protection Clause of the
United States and Michigan Constitutions bothitgsnface and as it was applied to them. In
particular, Tuscola alleges that

[tlhe Board’s decision to deny Tuscolamlilll’'s SLUP Application because it did

not provide a property value analysis thais localized to Almer Township and/or

Michigan discriminates against wind eggrsystem developers and participating

property owners by imposing oppressive ey value impact study restrictions

solely on wind energy system SLUP apations and not any other SLUP land use

in the Township.

Compl. at 43.

This allegation corresponds to 8§ 1528@&} of the Almer Zoning Ordinance, which
provides that:

At the Township’s requeghe applicant shall fund an economic impact study for

review by the Township of the areaedfed by the WECS. Such study or report

shall be provided to the Township prio the time when the Planning Commission

makes its final decision regarding tBpecial Use request. Such a study shall

include probable financial impact as jabs, tax revenue, lease payments and
property values.
(emphasis added).

Under the Equal Protection Clause of t@enstitution, “[tjhe states cannot make

distinctions which either burden a fundamental riggatget a suspect class, or intentionally treat

one differently from others similarly situatedithout any rational tss for the difference.”

Radvansky v. City of Olmsted Fal®95 F.3d 291, 312 (6th Cir. 2005) (internal citations omitted).
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Here, Tuscola admits that “TWIII is not a sasp class, nor is TWIIl seeking to exercise a
fundamental right.” Pl. Resp. Bat 10. Rather, Tuscola is relgmon the so-called “class-of-one”
theory.ld. at 10-11.

“Equal protection claims can be brought by aselaf one,” where the plaintiff alleges that
the state treated the plaintiff differently from athsimilarly situated and that there is no rational
basis for such difference in treatment/arren v. City of Athens, Ohid11 F.3d 697, 710 (6th
Cir. 2005) (citingVill. of Willowbrook v. Olech528 U.S. 562, 564 (2000)). There are thus two
elements to a class-of-one theory: (1) the govent treated the plaintiff differently from a
similarly situated party red (2) the government had mational basis for doing s&Gee EJS
Properties, LLC 698 F.3d at 864—65. In consrihg the first elementcourts should not demand
exact correlation, but should insteseek relevant similarity Perry v. McGinnis 209 F.3d 597,
601 (6th Cir. 2000). As to the second elemantplaintiff may demonstrate that a government
action lacks a rational basis in one of two wagither by ‘negativ[ingevery conceivable basis
which might support’ the government action or byndestrating that the challenged government
action was motivated by animus or ill-willWarren 411 F.3d at 711 (quotiniglimik v. Kent
County Sheriff's Dept91 Fed. App’x. 396, 400 (6th Cir. 2004)).

1.

As an initial matter, there is some reasobdbeve that equal protection claims premised
on a class of one theory are unavailable as a nmatiaw in the SLUP application context. In
Engquist v. Oregon Dep’t of AgE53 U.S. 591, 602 (2008), the Seime Court discussed in detail
its decision which first recogreéd the class-of-one theomj)l. of Willowbrook v. Olech528 U.S.
562, 564 (2000). The Court explainéBecognition of the class-of-orbeory of equal protection

on the facts irDlechwas not so much a departure frore fhrinciple that the Equal Protection
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Clause is concerned with arbitrary governmeamssification, as it was aapplication of that
principle.” Engquist 553 U.S. at 602.

However, the Supreme Court went on to tdgrconsiderable limitations on the scope and
availability of the clas-of-one theory. Firsthe Court discussed cemdoundational assumptions
which theOlechopinion was predicated on:

What seems to have been significanDiechand the cases on which it relied was

the existence of a clear standard mgaiwhich departures, even for a single

plaintiff, could be readily asseed. There was madication inOlechthat the zoning

board was exercisindiscretionary authority based asubjective, individualized

determinations—at least not with regard to esmsent length, however typical such

determinations may be as a general zoning matter.
Id. at 602—-03 (emphasis added).

Second, the Court explained that, where the&r standard is missing, the class-of-one
theory may be unavailable:

There are some forms of state actibbwever, which by their nature involve

discretionary decisionmaking based on a vast array of subjective, individualized

assessments. In such cases the rulepdle should be “tread alike, under like
circumstances and conditionsmet violated when one pens is treated differently

from others, because treating like individuals differently is an accepted

consequence of the discretion granted. In such situations, allowing a challenge

based on the arbitrary singling out of atjgallar person would undermine the very
discretion that such state offads are entrusted to exercise.

The Supreme Court went on to conclude thag ‘tlass-of-one theory of equal protection .

. is simply a poor fit in the public employment context” at 605. That is true because
“employment decisions are quite often subjectind individualized, resting on a wide array of
factors that are difficult tarticulate and quantifyId. at 604. The Supreme Court has not revisited
the scope of the class-of-one theory, and thenSxtcuit has yet to conclusively determine the

scope of the limitations identified Bngquist That said, th&ngquistCourt expressly recognized
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that “subjective, individualed determinations” are “typicaln “zoning matters” (although it
concluded that a cleatandard existed i@lech. Id. at 602—-03

A number of cases from SIxtCircuit have raised questionsgarding thescope of the
class-of-one theory afténgquist In Loesel v. City of Frankenmuytthe Sixth Circuit explained
that “a plaintiff must overcome a ‘heavy burdenptevail based on the class-of-one theory.” 692
F.3d 452, 462 (6th Cir. 2012) (citingiHealth, Inc. v. Bd. of Comm’rs, Hamilton Cty., Oh430
F.3d 783, 791 (6th Cir. 2005) (concladithat the plaintiff “had not carried its heavy burden of
negativing every conceivable basis for the Baardécision”)). The Sixth Circuit explained:
“Class-of-one claims are generally viewed skefitidaecause such claims have the potential to
turn into an exercise in which juriese second-guessing the legislative procdss.at 461% In
Loese] the Court quoted a partilarly apt passage frommTenth Circuit case:

In the wake ofOlech the lower courts have struggled to define the contours of
class-of-one cases. All havecognized that, unless carefully circumscribed, the
concept of a class-of-ongual protection claim couldfectively provide a federal
cause of action for review of almostegy executive and administrative decision
made by state actors. It is always pblesifor persons aggrieved by government
action to allege, and almost always pbksito produce evidence, that they were
treated differently from others, with regao everything fronzoning to licensing

to speeding to tax evaluation. It would becahmetask of federal courts and juries,
then, to inquire into the grounds for diféatial treatment and to decide whether
those grounds were sufficiently reasondbleatisfy equal protection review. This
would constitute the federal courts general-purpose second-guessers of the
reasonableness of broad arefstate and local decisionmiag: a role that is both
ill-suited to the federal courts and offaresto state and local autonomy in our
federal system.

Jennings v. City of StillwateB883 F.3d 1199, 1210-11 (10th Cir. 2004).

4But see EJS Properties, LLE98 F.3d at 864 n. 15 (cititgngquistand noting that the Sixth Circuit has not “decided

in a published opinion whether this reasoning should extend to other disargtacts” and declining to address the
guestion);Franks v. Rubitschyr812 F. App'x 764, 766 & n.3 (6th Cir. 2009) (recognizing that the Seventh Circuit
has readngquistbroadly “to suggest that individualized, discretionary decisions can rarely, if ever, be chalfenged i
class-of-one actions” but suggesting without squarely holdindetigduists rationale should be limited to the public-
employment contextlranks predates th&oeselopinion, butELS Propertiegdloes not. The Sixth Circuit has not
expressly reconciled these competing viewpoints.
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As discussed above, planning commissioambers wield a considerable amount of
discretion in considering SLURplications for wind energy conversion systems. The same is true
of SLUP applications generally. The Almer ZogiOrdinance introduces ipsovisions on special
land uses by explaining that:

such special uses are not permitted to be engaged in within the particular zone in

which they are listed unleasid until the Township Boaid its absolute discretign

is satisfied that the following minimatandards are met in addition to those

specified for a particular special use:

1. That the establishment, maintenanceoperation or the sp&td use will not be
detrimental to or endanger the pulliealth, safety or general welfare.

2. That the special use will not be injuriaciesthe use and enjoyment of other property

in the immediate vicinity for the purpose already permitted, nor shall it substantially

diminish and impair propertyalues within its neighborhood.

3. That the establishment of the special use will not impede the normal and orderly
development and improvement of thersunding property for uses permitted in

the district.

Zoning Ordinance at 8 2400 (emphasis added).

The same is true of the specific requiremehich Tuscola challenges in Count Three. As
explained above, Tuscola takssue with the Townshiprequirement that it submit an economic
impact study, pursuant to § 1522(Q)¢8 the zoning ordinance. That requirement is triggered only
at the Township’s request, and thus is a mathyfesscretionary requirement. Similarly, § 2400 of
the zoning ordinance vests the Township Boaiith iabsolute discretion” to require a SLUP
applicant to demonstrate that the special usenatl*substantially dimirgh and impair property
values within its neighborhood.”

In other words, the Township is vesteithmcomplete discretion regarding whether to

require applicants to provide information regagdthe economic impadaif a special land use.

Tuscola argues that “the onlyespal land use that remas the applicant tprovide an economic
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impact study is a [wind energy conversion systerR].”"Resp. Br. at 13. Paps that is true in
practice, despite the fact that the zoning ordiearests the Township with authority to ask for
such a study for any special land use appbeatBut Tuscola identifies only two examples of
previous SLUP petitions in the Township which were approved witheut ownship requiring a
property value or economic impact study: twplagations for leave tbuild a cell towerld. Three
data points are insufficient to elish a statistically ginificant trend, much less the kind of “clear
standard” the SupreeCourt relied upon i@lech

The significant discretion entrusted to thewhighip and the extremely limited number of
specifically identified comparable data points highlights the unsuitability of the class-of-one theory
in this situation. Indeed, Tus@d$ suit constitute an invitation for thisCourt to serve as a
“general-purpose second-guesser[] of the aeableness of” the Township’s SLUP review
processJennings 383 F.3d at 1211. The Court is unpersuaaitat the Supreme Court intended
to raise disputes over the reaableness of inherently distionary zoning decisions to
constitutional significance. Nevertheless, becausavh#ability of the clas®f-one theory in this
context has not been clearly rejected by thehSBitcuit, Tuscola’s claim will be reviewed under
the traditional standard. Theoesel opinion does make clear, however, that Tuscola must
overcome a heavy burden to prevail on this claim.

2.

The first question is whether Tuscola was treated differently than similarly situated SLUP
applicants. As indicated above aex similarity is notequired. Rather, Tuscola has “the burden of
demonstrating that [it] was treated differenthan other property owne who were similarly
situated inall material respect$ Loese] 692 F.3d at 462 (citingriHealth, 430 F.3d at 790)

(emphasis in original). “Materiality is an intedrelement of the ratiohdasis inquiry. Disparate
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treatment of similarly situated persons who are dissimilar only in immaterial respects is not
rational. Conversely, disparate treatment of persons is reasonably justified if they are dissimilar in
some material respectTriHealth, 430 F.3d at 790. “Inatably, the degree tahich others are
viewed as similarly situated depends suisadly on the facts andontext of the caseJennings

383 F.3d at 1214. For that reason, “determining dretndividuals are similarly situated is
generally a factual issue for the jury.6ese] 692 F.3d at 462 (internal citations omitted).

“[Tliming and context” are especially relevantthe similarly-situated inquiry, especially
in the zoning contextSeeTaylor Acquisitions, L.L.C. v. City of Tay|d813 F. App’x 826, 836
(6th Cir. 2009) (citingCordi—Allen v. Conlon494 F.3d 245, 253 (1€lir. 2007)). TheTaylor
Court quoted the following passage fr@anlon

In the land-use context, timing is criticahd, thus, can suppbn important basis

for differential treatment. . . [C]ourts must be sensitive to the possibility that

differential treatment—especially differential treatment following a time lag—may

indicate a change in policy rather thanitent to discriminate. Consequently, the

most reliable comparisons are likelylte from roughly the same time frame.

Id. at 836—37 (quotin@onlon 494 F.3d at 253).

In Taylor, the Sixth Circuit questioned whether hlaintiff had shown tht it was treated
differently from similarly situated developers: “Ngn if Plaintiff is corect that it was treated
differently than developers had been treated in the past, the election of a new mayor and a new
City Council—with new priorities—belies any asgtsen that Plaintiff ad the prior developers
were similarly situated.ld. at 837.

Tuscola argues that, “[a]t the very leaBWIIl is similarly situated to communication

towers.” Pl. Resp. Br. at PZTuscola asserts that “the Township has previously approved SLUPs

5 As noted by the Sixth Circuit ihoese] care must be taken to ensure a proper comparison when undertaking the
similarly-situated analysisSeel oesel692 F.3d at 463 (“The relevant question, however, should be framed in terms

of the properties and their owners, not in terms of the stocased on those properties.th this matter, the proper
comparison would be between Tuscola and other companies applying for SLUP applications in the Township, and
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for 2 cell towers, [but] did not require a propergtue or economic impact study for these towers.
Id. at 13. Tuscola has provided no informatiogeneling the companies which submitted the SLUP
applications for those towers nor any inforraatregarding the SLUP applications themselves.
Given this minimal factual proffer, it is um@r that Tuscola has satisfied its burden of
demonstrating that it was tredlt differently than similarly situated SLUP applica@se Loesel
692 F.3d at 462.

And, regardless, there are clear and obvalitferences between SLUP applications for
leave to construct nineteen wind turbines and Shapplications to construct one cell tower. The
first and most obvious difference is the numbelaade structures to be built. A single cell tower
will impact only a small part of the Township, while nineteen wind turbines will have a much
larger footprint. Another relevadifference between wind turbinesdacell towers is the fact that
wind turbines include large moving parts, whdell towers do not. In considering the SLUP
application, the Township reqed extensive documentation regagi‘shadow flicker,” which is
a potential negative only for wind turbines. The Township also expressed concern regarding the
potential danger to birds whichegit spinning blades might poselatedly, wind turbines produce
consistent sound (a fact that produced the gmyndispute during the RUIP review process).

Tuscola has provided no evidertbat cell towers do the sarfi&ach of these differences would

SLUP applications for wind energy conversions systems and SLUP applications for others pflifect
communications towers).

6 In fact, Tuscola provides only one source to suppoasisertion that cell towers create similar safety issues, a link
to the Occupational Safety and Health Admiaison’s section regarding communication towelSee
https://www.osha.gov/doc/topics/coramicationtower/index.html. That pagdiscusses “frequently encountered
hazards,” almost all of which include dangers to thpleyees working on the tows not nearby landownertsl.

The only identified safety hazard which communication towese to nearby landownessthe structural collapse

of towers.Id.
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be a relevant factor in considering the pilmbaeconomic impact of a wind energy conversion
system.

Finally, even setting aside the differencesmMeen SLUP applications to construct cell
towers and SLUP applications to constrweind turbines, Tuscola has not provided any
information regarding when those SLUP applmas were approved. Given the election of new
board members which precipitatec tBSLUP denial in this case, it is likely that the cell tower
SLUP applications were approved by a diffelBoard. Thus, the decisido require Tuscola to
provide an economic impact reportyrize a function of “‘a change olicy rather than an intent
to discriminate.” Taylor, 313 F. App’x at 836 (citin€onlon 494 F.3d at 253).

Tuscola has identified only limited evidence of similarly situated SLUP applicants. This
evidence falls short of satisfying the “heavydem” which Tuscola must overcome to prevail on
its equal protection clainLoese] 692 F.3d at 462. Nevertheless, in recognition of the extremely
fact-bound nature of the similarlytsated analysis, the second e&mhof the class-of-one theory
will also be briefly considered.

3.
If a plaintiff demonstrates that it was treated differently from similarly situated individuals,

the next question is whether that differencetri@atment had a rational basis. Statutes are

" Tuscola argues, broadly, that the Almer Zoning Ordinance violates the Equal Protection Clause ohetsafesze

“the only special land use that requires the applicantigghe an economic impact stuidya [wind energy conversion
system].” Pl. Resp. Br. at 13. That is simply wrong. As explained in detail abovagrtimg ordinance requires an
economic impact study for wind energy SLUP applications only when requested by théipownsther words, the
Township has discretion to require a study. And the Township similarly has “absolute discretion” to require other
SLUP applicants to provide information which confirms that the special land use will not “diminish and impair
property values within its neighborhood.” Zoning Ordinance at § 2400. In othes loedzoning ordinance empowers

the Township to require information regarding economicaichifor all kinds of SLUP applications, but leaves that
decision to the discretion of the Township. Tuscola has provided no basis for its puzzling argatrteetzbning
ordinanceon its facereats wind energy special uses differently from other kinds of special uses, at least when it comes
to economic impact data. Rather, Tuscola’s only exampleésparate treatment comeifin the application of the
zoning ordinance to specific SLUP applications (i.e., the Township exercised its discretion to require alceconom
impact study for Tuscola’s SLUP applicationt bot for the cell tower SLUP applications).
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invalidated for lacking a rational basis onlytrexnely rarely. “Even foolish and misdirected
provisions are generally valid if s@gt only to rational basis reviewCraigmiles v. Giles312
F.3d 220, 223-24 (6th Cir. 2002). “A profferred [sexplanation for the statute need not be
supported by an exquisite evidentiary record; ratlemwill be satisfiedvith the government’s
‘rational speculation’ linking theegulation to a legitimate purpmseven ‘unsupported by evidence
or empirical data.”ld. (quotingFCC v. Beach Communications, In608 U.S. 307, 313 (1993)).
There a numerous rational bases on which the Tapmsluld have based its decision to require
Tuscola to submit an economic iagt report and but nogéquire similar reportdom other SLUP
applicants. Those bases were swaraed above in the similarlytaated analysis. And when wind
turbines are compared to other kinds of splecises, like churchesr golf courses, the
distinguishing characteristics of wind eneapnversion systems become even more Stark.

The remaining question is whether the Towp'shdecision to requiran economic impact
study (and to reject thetudies Tuscola provided as beingufficiently specific) was motivated
by animus. Importantly, Tuscola mudentify animus directed against it, not just against the idea
of having a wind energy development in the TownsBige Loeseb92 F.3d at 467 (“Although
the Loesels presented abundant evidence showingetain City officials, such as City Manager
Graham, strongly opposed having a Wal-Mart stgrger in Frankenmuth, the animus had to be
directed against the Loesels to be relevant to their claiBe§.alsiss Bros. Const. Co. v. City
of Indep., Ohip 439 F. App’'x 467, 479 (6th Cir. 2011) (‘d@mtiff's allegations of animosity

towards Plaintiff's Preliminary Plan do not constitute animus sufficient to undermine the

8 Tuscola also faults the Township for rejecting its econatuidies because they werat specific to the Township.
Tuscola argued in the SLUApplication (and now) than Almer Townshispecific study was unnecessary. But the
Township’s decision to require Almeresgfic economic impact data was natiional. As noted above, the zoning
ordinance requires the Township Board to inquire into whether the propossdmieent would impact “the area
affected by the WECS.” Almer Zoning Ord., § 1522(C)(3). The same is true of SLUP applicstieanally. See id.

at § 2400(2). Tuscola has consistently argued that such a study would be statistically lsutsptatistical rigor is
not required to satisfy rational basis review.
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Commission’s decision on rationaldms review. The animus must be directed toward the class
alleged.”);Taylor Acquisitions, L.L.C. v. City of Tayl@13 F. App’'x 826, 837-38 (6th Cir. 2009)
(“To demonstrate animus or ill-will, ‘a plaifitimust prove that the @flenged government actions
were motivated by personal maligerelated to the defendant’s official duti&s(quoting Klimik

v. Kent County Sheriff's Dep®1 F. App’x. 396, 401 (6th Cir. 2004) (emphasis in original)). This
requirement that the plaintiff &htify personal animus unrelatéal official duties or policy is
important because otherwise “the federal cowdsld be drawn deep into the local enforcement
of petty state and local lawdHilton v. City of Wheeling209 F.3d 1005, 1008 (7th Cir. 2000).

Tuscola has simply identified no evidence which suggests that any Township official
possessed animus against the company specifighlih was unrelated to an opposition to wind
energy generally or their officialuty to ensure compliance withe zoning ordinance. In fact,
Tuscola alleges in their complaitmat the opposition to Tuscolatime Township originated from
“an anti-wind organization based in Toledo, iQhcalled the Interstate Informed Citizens
Coalition.” Compl. at 10. Thatrganization “opposes wirak a matter of poljcand lobbies against
wind energy in Ohio and Michiganld. Tuscola believes that “four active members” of the local
chapter of the interstate coalition were elected to the Township Board in the 2016 election and are
responsible for the denial ofdlSLUP application. Compl. at 11-12.

Tuscola provides numerous examples of égtatebate during publicearings regarding
wind energy.SeePl. Resp. Br. at 15-17. Tuscola recoumis instances where members of the
anti-wind group insulted or threatened memlo¢the public and Tuscalemployees during public
hearings.Id. at 15-16. But the identified speakers are Tmivnship officials, and any animus

which a public citizen might have against Tailscis simply irrelevant to this suit.
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Tuscola also relies upon several statembgt3ownship Board members. For example,
they cite to an email where Board Memidarssey asserted that the $3.1 million which the
Township would receive over the life of theoposed wind development project “[h]ardly makes
up for ruining many homes and taking away fateconomic benefits because no one and no
business wants to be next to a turbine or futrieine.” Oct. 11, 2016, Email, ECF No. 62, Ex. 9.
Tuscola also relies upon a Facebook post by @déember Art Graff where he accused “the
turbine companies” of withholding information abavihd energy and statedat “[i]f one stands
by and watch a crime being committed and does NQIGHbout it they are as guilty as the person
committing the crime.” Facebook Post, ECF No. 62, Ex. 10.

These examples merely demonstrate that reesrdf the Township Board are ideologically
opposed to wind energy. That idea is unremagkablscola itself has peatedly argued that
numerous members of the Board ran for electro2016 for the express purpose of preventing
any wind energy development in thewnship. That idea is buttressky the allegation that those
Board Members are associated with anrsitde coalition which opposes wind energy. But
vehement and heated disputes over the effiaaclywisdom of certain ficies are an expected,
natural part of the densoatic process. Members of the Township Planning Commission and Board
have a professional obligationriot only ensure that the requirents of the zoning ordinance are
complied with, but to use their best judgment disdretion to pract the Township from harmful
developments. Tuscola and the Townshipadree over whether ghproposed wind energy
development would be harmful, but a disagreement over policy is not reflective of unconstitutional
animus. Indeed, none of the evidence reliednupy the Township supports the idea that any
Township official has animus towards Tusxtolhich is unrelated to the proposed SLUP

application. All of the coflict between the Township and Tusachln be traced to Tuscola’s desire
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to build a wind energy development and the Tshiwp Board’s opposition to wind energy. Tuscola
has identified no “personal malice unrelaténl the defendant’s official duties.Taylor
Acquisitions, L.L.G.313 F. App’x at 838 (emphasis omitje Tuscola’s equal protection claim
has no merit.

C.

Next, the Township argues that Tuscolawsrth claim should be simissed. In Count Four,
Tuscola alleges that the Township violatedZbaing Enabling Act when it enacted a moratorium
on consideration of all SLUP alpgations regarding wind energy peajs. In its appeal from the
Township Board’s denial of the SLUP apptioa, Tuscola also challenged the validity of the
moratorium. The Court refused to cales the validity of the moratorium:

Although the moratorium on wind energyopgcts was enacted after Tuscola’s

SLUP application was submitted (but before it was rejected), the Planning

Commission and Township Board proceettedonsider the SLUP application on

its merits. At most, the Township B relied upon the moratorium as an

alternative (and secondary) basis fonglag the SLUP application. Because the

Board’s denial of the gghication was supported byilsstantial evidence and was

not contrary to law, the legitimacy tie moratorium need not be resolved.

Nov. 3, 2017, Op. & Order at 32 n.9, ECF No. 39.

On October 10, 2017, the Township Boardeaded the moratorium for another six
months. Oct. 10, 2017, Resolution to Extend, ECF3$0Ex. E. The moratorium is presently set
to expire on June 13, 2018.

Tuscola argues that the Court should dedlae moratorium void, notwithstanding the fact
that the Township’s denial of the SLUP apgtica has been upheld, because “the Township relied

on the Moratorium as an independent reasoménrying TWIII's Application.” Pl. Resp. Br. at

19. Tuscola further argues that “the Moratori(and its extension) have prevented TWIII from
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reapplying under the Ordinance and providing additional information to support a new
application.”ld.

Neither explanation is sufficient to provide this Court jurisdiction to adjudicate the claim.
As to the first, the Township’s SLUP applicatiorsieeen denied, and thata# has been affirmed
by this Court. Nov. 3, 2017, Op. & Order. Tuscadalss an order invalidaiy the moratorium, but
such an order would do nothingredress Tuscola’s alleged injutye denial of the application.
“No matter how vehemently the ppi@s continue to dispute the lawfulness of the conduct that
precipitated the lawsuithe case is moot if the dispute ‘is no longer embedded in any actual
controversy about the plaintiffparticular legal rights.”Already, LLC v. Nike, Inc568 U.S. 85,

91 (2013) (quotinchlvarez v. Smith558 U.S. 87, 93 (2009)). Simpput, an order invalidating
the moratorium would have no effect on Tusc®larior SLUP application, and so the challenge
to the moratorium on that basis is moot.

Similarly, Tuscola’s assertion that the moratorium has prevented it from reapplying does
not suffice to provide a basis furisdiction. Federal courts “have power to offer an advisory
opinion, based on hypothetical fact€dmmodities Exp. Co. v. Detroit Int’'| Bridge C695 F.3d
518, 525 (6th Cir. 2012). In the absence of ana&$LUP application, Tacola’s concerns over
the availability of the moratorium are merdlypothetical. The Township Bod could have relied
on the moratorium to refuse considerationTokcola’s prior SLUP application, but chose to
review that application on the merits. Tuschks provided no reason believe that a second
SLUP application would be treated differently the absence of a pending SLUP application, any
challenge to the validity of a legislative actio@ars the appearance of a suit premised on taxpayer

standing.SeeFlast v. Cohen392 U.S. 83, 102 (1968) (explaining why such suits are generally
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nonjusticiable). A decision regarding the validdf the moratorium would thus constitute an
advisory opinion.
D.

The final claim to resolve is Tuscola'degation that several Township Board members
violated the Michigan Open Meetings tA¢'OMA”) through private communications and
deliberations both before and after being sworn affice. Primarily at issue in this claim is the
rather narrow question of whethemembers-elect of a public bodysior to being sworn in, are
subject to the restrictions of the OMA. Thkchigan OMA does not specify whether members-
elect are considered part af‘public body,” as defined by staé, and no Michigan court has
addressed this particular issnghe OMA. PIl. Resp. at 20, EQ¥o. 62. Tuscola also argues that
Board members violated the OMA via emails communicatidtes being sworn into office.

1.

A federal court adjudicating claims premised state law must “apply state law in
accordance with the controlling deciss of the state supreme cou#listate Ins. Co. v. Thrifty
Rent-A-Car Sys., Inc249 F.3d 450, 454 (6th Cir. 2001). “If the state supreme court has not yet
addressed the issue presented,muest predict how the courtould rule by looking to all the
available data.1d. The decisions of state appellate cosheuld not “be disggarded unless [the
court is] presented with persuasive datattthe Michigan Supreme Court would decide
otherwise™ Id. (quoting Kingsley Assoc. Moll Plasticrafters, In®5 F.3d 498, 507 (6th Cir.
1995)).

The definitions section of the Mictag OMA states in pertinent part:

As used in this act: (a) “Public body” means any state or local legislative or

governing body, including a board, comssion, committee, subcommittee,

authority, or council, thats empowered by state corstion, statute, charter,
ordinance, resolution, or rule to exercgg@vernmental or promtary authority or
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perform a governmental or proprigtafunction... (b) “Meeting” means the

convening of a public body at which a quorum is present for the purpose of

deliberating toward or renderiragdecision on ayblic policy.
M.C.L. 15.262.
“The purpose of the OMA is to promote openress accountability in govement; it is therefore
to be interpreted broadly to accomplish this goBbbth Newspapers, Inc. v. Univ. of Michigan
Bd. of Regen{g181 N.W.2d 778, 782 (Mich. App. 1992). Progdramed, the question is whether
members-elect constitute partafpublic body” as defined in 15.262.

While no Michigan court has interpreted the OMA as it applies to members-elect
specifically, Michigan authority deegrovide guidance. In anothmntext, the Michigan Supreme
Court has refused to expand the definitiorfmiblic body” beyond the pin language of the
statute.Herald Co. v. City of Bay City614 N.W.2d 873 (Mich. 2000). IRerald, the court
considered whether the Legislature includedvimttials in the definition of “public body.” The
court concluded: “[B]y electing not to includedimiduals in the definition of public body in the
OMA, [the Legislature] has exemptgihdividuals] from its requirements.ld. at 884. In so
holding, the court emphasized tlaturts should avoid unnecessary judicial construction:

Because our judicial role precludes imposing different policy choices than those

selected by the Legislatureyr obligation is, by examing the statutory language,

to discern the legislative intent thaiay reasonably be inferred from the words

expressed in the statute thie language of a statutedlear and unambiguous, the

plain meaning of the statute reflects thgiséative intent angudicial construction

iS not permitted.

Id. at 876 (internal citations omitted).
This reasoning provides a direct analogy to threecit matter when “members-elect” is substituted

for “individuals,” and stronglysuggests that members-eledtosld not be subject to the

requirements of the OMA.
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Several states have addressed this curestirectly. When it was enacted in 1969, the
Florida open meetings law defined those bodidgext to the law using much the same language
that the Michigan OMA currently uses:

All meetings of any board or commissionawiy state agency or authority or of any
agency or authority of any county, municipal corporation or any political
subdivision, except as otherwigsovided in the constitutiorat which official acts

are to be taken are declared to be public meetings open to the public at all times,
and no resolution, rule, regulation or fahaction shall be considered binding
except as taken or made at such meeting.

Fla. Stat. 8§ 286.011 (1969). In 19&3Florida appeals court ra@léhat, although members-elect
were not specifically included ithe statutory language, membetset should be subject to the
open meetings lawHough v. Stembridge278 So.2d 288 (Fla. Dist. Ct. App. 1973). The court
reasoned that “to [rule otherwise] would in effeetmit . . . members-elect to gather with impunity
behind closed doors and discuss matters on whigséeable action may be taken by that board
or commission in clear violation of the purpose, intent, and spirit of the [open meetingdplaw.”
at 289. In response, the FloriGdate Legislature amended thevleo cover meetings “with or
attended by any person electedstwh board or commission, buho has not yet taken office.”
Fla. Stat. § 286.011.

The Rhode Island open meetings law has logenpreted similarly. In 1995, the Attorney
General received a complaint from the editor of the Newport Daily News that members-elect of
the Newport City Council had gadred in private homes to discuss council business prior to
assuming officeOffer v. Newport City CounciDM 95-31. InOffer, the Attorney General relied
uponHoughin finding that “members-elect of the Npart City Council fallwithin the scope of,
and are governed by, tl@@pen Meetings Act.1d. at 2. This interpretain has been repeatedly
affirmed by the Attorney Gener&@eeSchanck v. Glocester, Town Coun@M 97-03;The Valley
Breeze v. Cumberland Fire Committ€@M 15-04. The current language of the Rhode Island open
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meetings law, like that of the pre-1973 Flarithw and the current Ihigan law, does not
specifically address members-dle€tMeeting’ means the conveng of a public body to discuss
and/or act upon a matter over ialn the public body has supenasi, control, jurisdiction, or
advisory power . . . ‘Public body’ means anpddment, agency, commission, committee, board,
council, bureau, or authority or any subdivisioartof of state or municipal government.” Gen.
Laws 1956, § 42-46-2.

Other states have concluded that membeagst@re not covered by open meetings laws.
Prior to 1994, the California open meetings statitailar to the current Michigan OMA, did not
specifically address members-elect:

As used in this chapter, “legislativedyd means: (a) The governing body of a local

agency or any other loclabdy created by state or federal statute. (b) A commission,

committee, board, or other body of acdb agency, whether permanent or
temporary, decisionmaking advisory, created by chartendinance, resolution,

or formal action of a legislative body.

Cal. Gov. Code § 54952.

The California Legislature amended the operetimgs law specifically to cover members-
elect, a change that came into effect in April 1294 Sutter Bay Associates v. County of Sutter
68 Cal.Rptr.2d 492, 503 (1997). The courtSutter Bayrefused to apply theestrictions of the
open meetings law to meetings attended by menddecsin 1992: “There ia fatal legal flaw in
this first prong. When incumbent supervisor Ligaet with supervisors-elect Akin and Kroon in
December 1992, the [Open Meetings Act] dot apply to supervisors-elebt only to those who
had already assumed offi€dd. at 503 (emphasis added). The ¢dweld that “[tlhe general rule

is that when the Legislature amends auséatits purpose is to change existing lald.”(internal

citations omitted). In other words, the court recognized that the legislature’s amendment of the law
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to include members-elect strongly suggestedttataw before the amendment—that is, before
1994—did not cover members-elect.

In 2001, a Washington appeals court consideseether Washington’s open meetings law
applied to members-eled/ood v. Battle Ground School Djs27 P.3d 1208 (Wash. App. 2001).
The court inWoodacknowledged that Washington’s opereatings law was originally modeled
on those of Florida and Californids noted above, the courts tinese two states resolved the
matter at issue in this case in opposite ways.WWhedcourt followed the rationale iButter Bay
“Wood contends that applying tt@PMA to members-elect isonsonant with the legislative
purpose. We do not disagree but veaaur with the California court thdtis ‘for the Legislature,
not the judiciary, to determine a basic legisktquestion such as whether [members-elect are]
covered.” Wood 27 P.3d at 1215 (internal citations omittéddfhe Washington court also
asserted: “Although the OPMA defines *actiondhdly, nothing suggests that members-elect have
the power to transact a governingdy’s official business beforediy are sworn in. Thus, they are
not ‘members’ of a governing body wigtuthority to take ‘action.’1d.

3.

For several reasons, the best interpretaticdhas the Michigan OMA does not apply to
members-elect. First, the Legislature, not thert; has the prerogative of determining the scope
of the OMA.Wood 27 P.3d at 1215 (holding ththt Legislature is responsible for “determin[ing]

a basic legislative question such as whether [besielect are] coveret). Second, the Michigan

Supreme Court has interpreted the OMA narrowlgrald, 614 N.W.2d at 884 (“[B]y electing not

9 The Wood court held that this was a legislative question, not a judicial one, while acknowledging both the
construction directive in RCW 42.30.910, which directs that the open meetingswdtlehaonstrued liberally, and

the Legislature’s forceful declaration of legislative purpose in RCW 42.30/@d6d 27 P.3d at 1214-1215; RCW
42.30.010 (“The people of this state do not yield thewegeignty to the agencies whiserve them. The people, in
delegating authority, do not give their public servants the right to decide what ifogtioel people to know and what

is not good for them to know. The people insist on remaining informed so that they may retain control over the
instruments they have created.”).
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to include individuals in the defition of public body in the OMA[the Legislature] has exempted
[individuals] from its requirements.”). The Micltag Supreme Court found that the text of the
OMA excluded individuals from the definition ¢bublic body” because the Legislature did not
include references to individuals the text of the statutéd. By analogy, and in keeping with the
Michigan Supreme Court’s diree¢ to avoid unnecessary juditiconstruction, members-elect
are excluded from the definition of “public bodyd’ at 876.

Finally and most importantly, the Legisia¢ expressly limitedhe OMA to bodies
“empowered . . . to exercise governmental or ped@ry authority or perform a governmental or
proprietary function.” M.C.L15.262(a). A “body” comprised of mebers-elect to a Township
Board is not empowered to exercise authoatyd therefore falls outside the OMA. M.C.L. §
168.362(1);Wood 27 P.3d at 1215 (“[N]Jothing suggests tna¢mbers-elect have the power to
transact a governing body’s official businesgobe they are sworn in. Thus, they are not
‘members’ of a governing body with @ority to take ‘action.”).Thus, the members-elect of the
Almer Township Board were not subject t@ tOMA before being sworn in on November 20,
2016. Because members-elect are not subjecet®MA, the gatherings that included members-
elect of the Almer Township Board—which took place after the election on November 8, 2016,
but before the newly-elected memberssamption of office on November 20, 2016—were not
“meetings” for purposes of the OMA.

4.

Tuscola also argues, very briefly, thdhe Board members continued engaging in
concealed deliberatiorafter they were sworn into office” because the Board implemented an
email policy whereby “the members would senckarail to themselves and blind carbon copy the

remaining Board members.” Pl. Resp. Br. at IB4support of this assiéon, Tuscola cites two
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exhibits. The first exhibit contains two December 2016 emails from Jim Mantey in which Mr.
Mantey articulated the change in procediMantey Emails, ECF No. 62, Ex. 20. The second
exhibit contains an December 26, 2016, email fdamn Tussey wherein the entire Almer Board is
blind carbon copied. Tussey Email, ECF No. 62, Ex. 21. In the email, Tussey discussed certain
outstanding questions regarding Tuscola’s Slapplication. None of the email chains which
Tuscola identifies involve any replies by otheralBbmembers or any inghtion that a discussion
chain resulted.

Neither party has identified any Michigan authority which discusses whether and how the
OMA applies to email communications. To theut's knowledge, only one such case exists. In
Markel v. Mackley2016 Mich App. LEXIS 2004he Michigan Court oAppeals concluded that
emails communications could violate the OMA Miarkel, the defendants argued that the OMA
was not violated because the email commurocatdid not involve a gquum of commissioners
and because not all recipients of the emails ppatiied in the discussions. The court of appeals
rejected both arguments.

The court explained that “it iglain that, even where a quorwhindividuals are present
at a given nonpublic meeting, that does not necessaen that there is a violation of the OMA.”
Id. at *8 (citing Ryant v. Cleveland Twp608 N.W.2d 101, 104 (2000)). But tMarkel Court
explained that the OMA simply requires that‘quorum is present . . . for the purpose of
deliberating.”ld. at *10 (citing M.C.L. § 15.262(b)). Thus, tMarkel Court rejected the idea that
the statute requires “the entire quorum to actieslgage in the discussion.” Rather, the OMA can
be violated by simply “some Vel of discourse on the issue ptiblic policy that is being
presented.ld. at *11. As the court ohppeals explained, imposirgg requirement that every

member participate in the disssions “would allow public bodids forego the requirements of
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the OMA by merely having certain members of ga@rum read the emails but remain silent” and
thus foil the underlying purposes of the OMA. Ultimately, the court of appeals Markel held
that “whether ‘a quorum is present for the mep of deliberating toward a decision’ when only
some commissioners in the email chain resgoradmessage is often a question of fdck.’In so
holding, the court also noted that “even when artédat did not affirmatively reply to an email,
their tacit agreement was later demonstratethefpublic meetings by acting consistently with
decisions made in the email$d’ at *12.

When the rationale iMarkel is applied to the present facisis clear that genuine issues
of material fact exist. Thettached emails clearly support ading that members of the Board
repeatedly emailed all members via blindbcan copy. Merely emaitig all members does not
violate the OMA unless there was some level ofalisse on an issue of pidpolicy. And neither
of the exhibits cited by Tuscola contain discourse between multiple members. But the emails
strongly suggest that the procedure was adoptedder to facilitatecommunication between the
Board. And, as th&larkel Court recognized, the fathat Board members may have later acted
consistently with emails thegid not reply to suggests thatrnse level of participation in
deliberation occurredd. See also id(“This is especially true where there was evidence that
defendants intended to subvert the OMA, as nbyettie trial court, and dast one commissioner
was advised against sending emails that indwdgquorum of the PRC actively deliberating. ).

In short, the emails identified by Tuscolammt clearly constitute wviations of the OMA.
None of the identified email chains involveplies by other commissiorgrand no evidence has
been presented to suggest tAaard members later made decisianhpublic meetings in reliance
on information received by email. But the identified emails do identify a procedure which

expressly contemplated communioas which could violate th@MA. And, importantly, Tuscola
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does not bear the burden of proving that an OMAatioh occurred at this stage. Rather, in order
to justify summary judgment, the Township mskbw that no violation occurred as a matter of
law. Given the Township’s threadbare briefingtbis issue and the outstanding factual questions,
the Township has not met that burden. Blss OMA claim will be dismissed in part.
V.

Accordingly, it iSORDERED that Defendants’ motion fsummary judgment, ECF No.
55, iSGRANTED in part.

It is furtherORDERED that Defendants’ motion in limine, ECF No. 64DENIED as
moot.

It is further ORDERED that Counts Two, Three, and Four of Plaintiff Tuscola’s
complaint, ECF No. 1, aigISMISSED.

It is further ORDERED that Count Five of Plaintiff Tacola’s complaint, ECF No. 1, is
DISMISSED in part. Plaintiff Tuscola’s claim that membeelect to the Board violated the
Opening Meetings Act is dismissed, but the cléiat Board members violated the Open Meetings

Act through email communicationstaf taking office remains pending.

Dated:Junel2,2018 s/Thomags.. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on June 12, 2018.

s/Kelly Winslow
KELLY WINSLOW, CaseManager
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