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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
JENNIFER EDWARDS,
Plaintiff, CaseNo. 17-cv-10648
V. Honorabl@homasL. Ludington

ALDI, INC., a foreign Corporation,

Defendant.
/

ORDER DENYING MOTION FOR RECONSIDERATION

On March 1, 2017, Plaintiff Jennifer Edwarded a complaint against Defendant ALDI,
Inc., alleging various violations of the FaynMedical Leave Act (FMLA). Compl., ECF No. 1.
Plaintiff alleges Defendant intenfed with the exercise of height to take leave under the
FMLA, and retaliated against her for dgiso by terminating her employmehd. Plaintiff also
alleges she was terminated for refusing tocbmplicit in fraudulent avity, in violation of
public policy, and tat she was discriminated agsi based on her disabilityd. After eight
months of discovery, Defendant moved for summary judgment bru&e 19, 2018. ECF No.
27. Plaintiff responded on Mard®, and Defendant replied dmarch 26. ECF Nos. 31, 32. On
May 9, 2018, the Court entered an order grapiefendant’'s motion for summary judgment,
and dismissing the complaint in its entireBCF No. 37. On May 23, Plaintiff filed a timely
motion for reconsideration. ECF No. 39. A fédictual summary was provided in the Court’s
May 9 order granting Defendant’s motion for summary judgnisetid.

l.
Pursuant to Eastern Distriof Michigan Local Rule 7.1(h)a party can file a motion for

reconsideration of a previous order, butstmwalo so within fourteen days. A motion for
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reconsideration will be granted if the moving pahows: “(1) a palpable defect, (2) the defect
misled the court and the parties, and (3) t@trecting the defect will result in a different
disposition of the caseMichigan Dept. of Treasury v. Michalec, 181 F. Supp. 2d 731, 733-34
(E.D. Mich. 2002) (quoting E.D. Mich. LR 7.1(g){3 A “palpable defect” is “obvious, clear,
unmistakable, manifest, or plaind. at 734 (citingMarketing Displays, Inc. v. Traffix Devices,
Inc., 971 F. Supp. 2d 262, 278 (E.D. Mich. 1997). H&]Court will not grant motions for
rehearing or reconsideration thraerely present the same issues ruled upon by the Court, either
expressly or by reasonable implicex” E.D. Mich. L.R. 7.1(h)(3)See also Bowens v. Terris,
2015 WL 3441531, at *1 (E.D. Mich. May 28, 2015).
.
Plaintiff's motion for reconsieration contends that the aysis in the Court's Order
contains three palpable defects:
First, this Court erred in failing to finthat Plaintiff suffered from a “serious
health condition” as defined by the Act . . Second and as a result of the first
error, this Court erred in failing tonfil Plaintiff engaged improtected activity,
which was based upon its prior improper oeasg that Plaintiff did not suffer a
serious health condition. Lastly, thiso@t erred in failing to find a factual
guestion regarding the issue of pretext.
Mot. at 1-2.
A.
i.
“For purposes of FMLA, a serious health comatitentiting an employee to FMLA leave
means an illness, injury, impairment or physimamental condition that involves inpatient care
as defined in 8§ 825.114 or continuing treatment by a health care provider as defined in §

825.115.” 29 C.F.R. § 825.113. Inpatient care, in ttmeans an overnight stay in a hospital,

hospice, or residential medical care facility, udihg any period of incapacity as defined in §
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825.113(b), or any subsequent treatment in cormeatith such inpatient care.” 29 C.F.R. §
825.114. “Continuing treatment by a health camygler”’ includes, among other things,
(c) Chronic Conditions.Any period of incapacity or treatment for such
incapacity due to a chronic serious Hiacondition. A chronic serious
health condition is one which:
(1) Requires periodic visits (deéid as at least twice a year) for
treatment by a health care providar by a nurse under direct
supervisiorof a health care provider;

(2) Continues over an extendedipé of time (including recurring
episodes of a single underlying condition); and

(3) May cause episodic rathian a continuing period of
incapacity(e.g.,asthmagdiabetes, epilepsy, etc.)

29 C.F.R. § 825.115(c) (emphasis added).

The term incapacity means “inability to o attend school operform other regular
daily activities due to the seriotealth condition, treatment theoed, or recovery therefrom.”
29 C.F.R. § 825.113(b).

ii.

In the May 9 Order, the Court found thatf®edant had carried itsurden to point to
evidence in the record demonstratingttRlaintiff was notncapacitated:

As Defendant notes, there is no evidentéhe record that a medical provider

ever determined that Plaintiff couldot work because of her ear condition.

Plaintiff testified that her condition didot prevent her from performing her job.

36:22-37:1; 47:6-13. When asked ifrhear condition impacted her daily life

activities, Plaintiff responded “no, | juslid them” and later responded that she

“pushed through, pain or no pain.” Edwa Dep. at, 36:22-37:1; 46:16-25. No

medical provider imposed any work restibns on Plaintiff because of her ear

condition. 42:2-8, 58:17-20, 116:16-19.

Order at 13-14. The Court notedathPlaintiff did not attempt toebut this evidence with any

factual or legal analysidd. Rather, Plaintiff simplyecited the definition of a chronic serious

health condition under 29 C.F.R. 8§ 825.115(od aoncluded that her condition met that
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definition. Plaintiff asserted that her comalit “required period visits” and “caused episodic
periods of incapacity.ld. However, Plaintiff offered no citatn to the factualecord nor did she
indicate which periodic visits or episodic s of incapacity she was referring to. Rather,
Plaintiff referred the Court to “theecord evidence summarized abovel”

The Court found that this fell well short of Plaintiff's oldigon at the summary judgment
stage to identify a material isswof fact for trial, and the @rt declined to comb through the
factual record and attempt to piece togetaer FMLA interference claim on the Plaintiff's
behalf. Id. (citing McPherson v. Kelsey, 125 F.3d 989, 995-96 (6th rCi1997) (“[l]ssues
adverted to in a perfunctory manner, unaccompblbyesome effort at developed argumentation,
are deemed waived. It is not sufficient for atpdo mention a possible argument in the most
skeletal way, leaving theourt to ... put flesh on itsones.”) (emphasis added).

In her motion for reconsideration, Plaintiff provides a lengthy overview of the
amendments to the FMLA regulations atite case law interpreting those regulations,
specifically in relation to the “incapacity” requiremeMot. at 3—7. The main point of this
discussion is that, according Riaintiff, Defendant reliedipon outdated and applicable case
law to support “the proposition that to show inaeipy, one must present evidence that a health
care provider has determined the employee canndt @rccould not have worked because of the
illness.” Id. at 4. Plaintiff contends that no suchgu@ement exists. This discussion is non-
responsive to the fact that Plaintiff herself ifesd that her condition did not prevent her from
performing her job or performing her daily lifetatties. The Court found that this testimony (in
addition to the lack of any medical evidence sutjggsn inability to work), established the lack
of any dispute of material fact as to whether stffered a period of incapacity, and thus whether

she suffered from a serious medical conditiordediat 13-14. Because Plaintiff does not address



this testimony, or why the Cats reliance on it was erroneous, Plaintiff has not identified a
palpable error in # Court’s reasoning.
B.

Next, Plaintiff argues that the Court errgdfinding that Plaintiff did not engage in
protected activity. This argumentpsedicated on Plaintiff's initial argument that the Court erred
in finding she did not suffer from a seriousdioal condition, which was rejected above. Thus,
Plaintiff has not established a palpe error in the Court’s deteimation that she did not engage
in protected activity.

C.

Next, Plaintiff argues that the Court erredimding that there was no question of fact as
to pretext. Because Plaintiff did not engageuatected activity, however, she did not establish
her prima facie case of FMLA retaliation, and a showing of pretext almuld not establish her
retaliation claim.See In re Rodriguez, 487 F.3d 1001, 1008 (6th C2007). Nevertheless, the
Court discussed Plaintiff's argumsnconcerning pretext as an alternative basis to sustain the
Court’s decision to grant Defendant summarggment on the retaliation claim. The Court
concluded that Plaintiff's explanation for the tsantion giving rise to her termination (that it
was authorized by Ms. VanNattaps immaterial because that explanation was not shared with
the decision maker, Ms. Snider, and was theeefmt taken into consideration when Ms. Snider

made her decision. Order. at Zhat analysis still stands.

1 The Court also discussed the approach adopted by the caiottrison, in which the court concluded that a
retaliation claim “does not require proof that the plaintiff actually suffered a ‘serious health condition,’ only that the
plaintiff gave adequate and timely notice to the employer that he or she needed leave for a condition that the plaintiff
believed, in good faith, might be covered by the FMLA.” Order at 16, ECF No. 37 (quotingpn v. Dollar Gen.,

880 F. Supp. 2d 967, 992 (N.D. lowa 2012), aff'd, 508 F. App’x 587 (8th Cir. 2013). This Couridmzhthat,

even under this alternative approach, Plaintiff still had not engaged in protected activity. Plaintiff does not identify
any error in the Court’s reasoning with respect to that analysis.
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Plaintiff now argues that “the factualispute (regarding wdther Ms. VanNatta
authorized the transaction) was and is matéeghuse the cat’'s paw theory of liability imputes
Ms. VanNatta’'s discriminatory aetaliatory intent tdVis. Snider.” Mot. at 11. Plaintiff argues
that she should survive summary judgment “if ghes a genuine issue aofaterial fact as to
whether Ms. VanNatta influenced Ms. Sniderscdion to terminate Plaintiff.” Mot. at 13.
Plaintiff also identifies testimony which purportedly demonstrates that Ms. Snider’s decision was
based in part on information provided to her by Ms. VanN&dtaat 13—14. Notably, however,
the cat’'s paw theory of liability was never briefed or even raised by Plaintiff in response to the
motion for summary judgmentRather, in her response brilaintiff argued as follows:

Plaintiff may establish aattual question whether Defendant’s proffered reason is
pretextual as there is a factual disptggarding whether Plaiiff violated any
policy. First, Plaintiff's testimony créss a factual question of whether Ms.
VanNatta authorized Plaintiff to compldtee transaction, i.e. paying a vendor for
services with gift certificates. Plaintiffggfied that it was actually Ms. VanNatta
that came up with the ideaf paying the vendor witlgift certificates. Second,
Defendant’s Cash Policy provides th&faintiff may pa& vendors without
approval for up to $100. Ithis case, the serviceendered by the vendor was
under $100 and, therefore, within Plaintif@sithority to issue the payment. This
factual dispute goes to theryebasis of Defendant takjy action. If a fact finder
believed Plaintiff's testimony on thigoint, Defendant would then have
terminated Plaintiff for actions of Ptaiff that had been approved by Defendant.
This alone should give rise to a factual sfien on the issue of pretext, especially
in light of Defendant’s failur¢o follow its Cash Policy.

Resp. at 17, ECF No. 37. Althoughaitiff's response brief addreskéhe factual dispute as to
whether Ms. VanNatta authorized the transaction, the response brief made no attempt to bridge

the gap between that factual dispute and Ms. Ssidecision to terminatPlaintiff. Pursuant to

2 Interestingly, Plaintiff did question Ms. Snider about the cat's paw theory during her deposition:
Q: You rely on your district managers to give you as the director of operations accurate infgrrgitt?
A: | do expect to recee accurate information.

Q: Did you ever hear or read the Aesop’s Fable about the monkey and the cat and the chestnut?
A: No, I'm unfamiliar.

Q: It's called the Cat's Paw. Have you ever heard of that?

A: No.
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the honest belief rule, Ms. Snider was entitledd¢asonably rely on the set of facts she had
before her when she made the decision to itexte Plaintiffs employment. In her response
brief, Plaintiff offered no evidence that Ms. Saidvas ever informed by Plaintiff or anyone else
that Ms. VanNatta allegedly approved the teati®on. To the contrary, Ms Snider’s testimony
reflected that she had no such knowledge. Ord&d gtiting Snider Depat 34). In her motion
for reconsideration, Plaintiff now attempts to identify evidence to the egnitrarder to support
Plaintiff's newly developed cat’s paw theory. This theory will not be entertained for the first time
on a motion for reconsideratioBee Bingham v. Bank of Am., 2010 WL 3952272, at *1 (E.D.
Mich. Oct. 8, 2010) (quotin§cottsdale Insur. Co. v. Flowers, 513 F.3d 546, 553 (6th Cir.2008)
(“We have found issues to be waived when they raised for the first time in motions for
reconsideration.”)Hamilton v. Gansheimer, 536 F.Supp.2d 825, 842 (N.D. Ohio 2008 (“Courts
should not reconsider prior decision where tmotion for reconsideration either renews
arguments already considered or proffers neguments that could, with due diligence, have
been discovered and offered dhgrithe initial consideration of the issue.”)). For the foregoing
reasons, the motion for reconsideration will be denied.
1.

Accordingly, it iSORDERED that Plaintiff's motion for reonsideration, ECF No. 39, is

DENIED.
s/Thomas L. Ludington

THOMASL. LUDINGTON
Lhited States District Judge

Dated: June 21, 2018






