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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

JOSEPH JORDAN,

Petitioner,
V.
CasdNumberl7-10729
CATHERINE BAUMAN, Honorable Thomas L. Ludington
Respondent.

/

OPINION AND ORDER DENYING THE AMENDED PETITION FOR A WRIT OF
HABEAS CORPUS DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY,
AND DENYING LEAVE TO APPEAL IN FORMA PAUPERIS

Petitioner Joseph Jordan, a state prisondreafAlger Correctional Facility in Munising,
Michigan, has filed an amendprb se petition for a writ of habeas corpus under 28 U.S.C. § 2254.
ECF No. 8. The pleading challenges Jordan'yMéaCounty, Michigan conviction and sentence
of thirteen to thirty years for armed robpeMich. Comp. Laws §750.529. Jordan alleges as
grounds for relief that (1) the gsecution failed to introduce cibte and sufficent evidence to
prove his guilt beyond a reasonable doubt, (2) offeasmble four of the Michigan sentencing
guidelines was incorrectly scoreshd he was sentenced on ina@te information, and (3) his
constitutional rights were viated by fact-finding that increasede floor of the permissible
sentence. Respondent argueat thordan’s first claim lacks merit, his second claim is not
cognizable on habeas review and lacks manid, his third claim is moot and lacks merit.

For the following reasons, Jordan is not i to habeas corpus relief. The amended

petition will be deniecnd the case closed.
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l.
The charge against Jordan arose from amlémtithat occurred in Detroit on September 8,
2013. The state courttablished the following:

Jacqueline Holt, the complaining witnessopped at a Citgo Gas Station at the
intersection of Woodwardnal Euclid to replenish her car’s gas tank. Holt walked
into the gas station’s store and prepaid for her fuel. Two other customers, Earl Hays
and his wife (whose name does not appednerrecord) followed Holt inside. As

Holt returned to her vehicle, a man widomething in his hand” approached her,
entered her “personal space,” and “snatchezi’necklace. Holt believed that the
object was a gun. She screamed a cursiheatthief, which attracted Hays’s
attention. As Holt's assailant ran behthé gas station, Hays followed. Holt then
called the police.

The robber quickly eluded Hays, but Hayssied with the chase. Hays finally
located his quarry at a car wash locatetiind the gas station. The offender had
apparently parked his car there while he committed his crime, leaving behind an
unattended baby in a car seat. Hays moméd the man, who raised his shirt and
displayed a .38 caliber handgun. Hays walked away.

Three days later, the police arrested ddént at the same gas station, and the
prosecutor charged him with armexbbery, MCL 750.529. Hays and Holt each
identified defendant during separate phoapdpic lineups. Bothlso identified him

at defendant’s trial.

Holt recounted for the jury that defenddhad some kind of weapon in his hand”
when he stole her necklace. She furtbsetified that defenaa had telephoned her
from jail the night before the trial, apglizing and asking for forgiveness. Rather
than comforting her, the call worried Hadts she did not knowow defendant had

obtained her telephone numbétlolt contacted the assant prosecuting attorney
assigned to the case to report her concerns.

Jordan did not testify or present any witnessdis.defense was that the crime was at most
a larceny from a person and not an armed robéeause the larceny was completed before Hays
observed the gun. The trial courstructed the jurpn armed robbery and on the lesser included

offenses of unarmed robbery and larcermyrra person. On January 23, 2014, the jury found



Jordan guilty as charged of armed robbery. Qordaay 6, 2014, the trigourt sentenced Jordan
to prison for thirteen to thirty years.

In an appeal to the Michigan Court of Aggds, Jordan challenged the sufficiency of the
evidence at trial, the scoring of offense varidblaer of the Michigarsentencing guidelines, and
certain fact-finding at his sentencing. The Mgan Court of Appeals affirmed Jordan’s
conviction and sentence in an unpublishastd,curiam opinion. See Jordan, 2015 WL 3766797.

Jordan raised the same three claims in thehigan Supreme Court, wdh reversed in part
the judgment of the Michigan Court of Appeals ettihan granting leave to appeal. The Michigan
Supreme Court remanded the case to the W&menty Circuit Court for a determination of
whether it would have imposead materially different sentenagnder the sentencing procedure
described ifPeoplev. Lockridge, 870 N.W.2d 502 (Mich. 2015). €lstate Supreme Court denied
leave to appeal in all other respects because it was not persuaded to review the remaining issues.
See People v. Jordan, 875 N.W.2d 199 (Mich. 2016).

On March 6, 2017, while Jordan’s criminal case was pending on remand in the Wayne
County Circuit Court, Jordan filed his initial habeas corpusipetitECF No. 1. Simultaneously,
he filed a motion to hold his petition in abeyabegause the Wayne County Circuit Court had not
yet issued a final decision on remand fromNiehigan Supreme Court. On May 16, 2017, the
Court granted Jordan’s motion for a stay arabetl the case for administrative purposes. ECF
No. 6.

On June 6, 2018, the state tralurt reaffirmed its initial sgence in Jordan’s casé&ee
Peoplev. Jordan, No. 13-008896-01-FC (Wayne Cty. Cir. Gin& 6, 2018). Jordan did not appeal
the trial court’s decisioninstead, on August 6, 2018, he filedanended petition for the writ of

habeas corpus, ECF No. 8, and a owtb lift the Court’s stay ane-open his case. ECF No. 7.



On February 4, 2019, the Court granted Jordan'sam@nd re-opened this case. ECF No. 10.
The State subsequently filed an answeaspposition to the amended petition. ECF No. 12.
.

The Antiterrorism and Effective Death PépaAct of 1996 (“AEDPA”) requires prisoners
who challenge “a matter ‘adjudicated on the meritStatte court’ to show that the relevant state
court ‘decision’ (1) ‘was comary to, or involved an unreasable application of, clearly
established Federal law,’ or (2as based on an unreasonable deiation of the facts in light
of the evidence presented irt8tate court proceeding.’'Wilsonv. Sdllers, 138 S. Ct. 1188, 1191
(2018) (quoting 28 U.S.C. § 2254(d)). “[A] federal habeas amant not issue the writ simply
because that court concludes in its indepenfielgment that the relevant state-court decision
applied clearly established federal law erroneooslincorrectly. Rather, that application must
also be unreasonableWilliams v. Taylor, 529 U.S. 362, 411 (2000). “AEDPA thus imposes a
‘highly deferential standard fagvaluating state-court rulingd,indh v. Murphy, 521 U.S. 320,
333, n. 7,117 S. Ct. 2059, 138 L.Ed.2d 481 (1997),'@mchands that state-court decisions be
given the benédif of the doubt,'Woodford v. Visciotti, 537 U.S. 19, 24, 123 S. Ct. 357, 154 L.Ed.
2d 279 (2002)ger curiam).” Renicov. Lett, 559 U.S. 766, 773 (2010).

“A state court’s determination that a claiactks merit precludes fexdg habeas relief so
long as ‘fairminded jurists could disagree’ ore thorrectness of the state court’s decision.”
Harrington v. Richter, 562 U.S. 86, 101 (2011) (quotirvgrborough v. Alvarado, 541 U.S. 652,
664 (2004)). To obtain a writ dfabeas corpus from a federalidp a state prisoner must show
that the state court’s ruling on his or her claim “wwadacking in justification that there was an
error well understood and mprehended in existing law beyoady possibility for fairminded

disagreement.” Id. at 103. Thus, “[o]nly an ‘obgtively unreasonabl mistake, YWhite v.



Woodall, 572 U.S. 415, 419 (2014)], one ‘so lacking istification that there was an error well
understood and comprehended in existitgy beyond any possibility for fairminded
disagreement,’ slips through the needle’s eye of § 2254ulsberry v. Lee, 937 F.3d 644, 648
(6th Cir. 2019) (quotingRichter, 562 U.S. at 103)ert. denied, _ S. Ct.__, No. 19-419, 2019 WL
5301304 (U.S. Oct. 21, 2019). A state-court’s fdctlederminations, moreover, are presumed
correct on federal habeas review\28.C. § 2254(e)(1). Review is “limited to the record that was
before the state court that adjcalied the claim on the meritsCullenv. Pinholster, 563 U.S. 170,
181 (2011).

[1.

A.

Jordan alleges that he was denied his cotistital right to due process of law because he
was convicted on legally insuffient evidence. According to rdtan, Holt never testified that
Jordan used or fashioned an object to leaddbelieve he was armed. Nor did Holt testify that
she was put in fear by such an object. Althougist-&aw Jordan with a guwafter Jordan snatched
Holt's necklace, Jordan asserts that Hays’ temtiyrwas insufficient to elvate a larceny from a
person to an armed robbery. Jordantends that thergas no evidence thae used a weapon to
perpetuate a larceny. The Michigan Court @ipAals adjudicated this claim on the merits and
rejected it.

The critical inquiry on reviewf a challenge to the sufficiey of the evidence supporting
a criminal conviction is

[W]hether the record evidence couhsonably support a finding of guilt beyond

a reasonable doubt. But this inquiry doesrequire a court to “ask itself whether

it believes that the evidea at the trial estabhed guilt beyond a reasonable

doubt.” Instead, the relevaguestion is whether, aftgrewing the ewdence in the

light most favorable to the prosecuti@my rational trier of fact could have found
the essential elements of the crime beyond a reasonable doubt. This familiar
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standard gives full play to the responsibility of the trier of fact fairly to resolve

conflicts in the testimony, tweigh the evidence, anddoaw reasonable inferences

from basic facts to ultimate facts.

Jackson v. Virginia, 443 U.S. 307, 318-19 (1979) (intefr@tations and footnote omitted)
(emphases in original).

Under AEDPA, a habeas court’s “review oétate-court conviction for sufficiency of the
evidence is very limited, Thomas v. Stephenson, 898 F.3d 693, 698 (6th Cir. 2018). This is
because §2254 claims challenging the sufficien@vafence are “subject tavo layers of judicial
deference,”Coleman v. Johnson, 566 U.S. 650, 651 (2012pd curiam). First, it is the
responsibility of the jury to decide what conclusions should be drawn from the evidence admitted
at trial. Johnson, 566 U.S. at 651 (quotin@avazosv. Smith, 565 U.S. 1, 2 (2011pér curiam)).
“And second, on habeas review,féleral court may not overtuenstate court decision rejecting
a sufficiency of the evidence challenge simpigduse the federal court disagrees with the state
court. The federal court instead may do sty ahthe state courtecision was ‘objectively
unreasonable.”ld. (quotingSmith, 565 U.S. at 2)see also Tanner v. Yukins, 867 F.3d 661, 672
(6th Cir. 2017) (stating thdtwo layers of deference applyo a sufficiency-of-the-evidence
claim], one to the jury verdict, and one to the state appellate caat’)denied, 138 S. Ct. 1283
(2018).

The inquiry “must be applied #i explicit reference to thsubstantive elements of the
criminal offense as defined by state lawdackson, 443 U.S. at 324 n. 16. To establish armed
robbery in Michigan, the psecutor must prove that:

(1) the defendant, in the course of committing a larceny of any money or other

property that may be the subject of acéy, used force or violence against any

person who was present or assalitie put the person in fear, and

(2) the defendant, in the course of committing the larceny, either possessed a
dangerous weapon, possessed an articlearsieghioned in amanner to lead any
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person present to reasonably believe that the article was a dangerous weapon, or

represented orally or otherwise that dreshe was in possession of a dangerous

weapon.
People v. Chambers, 742 N.W.2d 610, 614 (Mich. Ct. App. 2007) (footnote omitted).

A defendant is guilty of lare®/ from another person if theféadant steals something from
the person of anothePReoplev. Smith-Anthony, 837 N.W.2d 415, 419 (Mich. 2013) (citing Mich.
Comp. Laws 8§ 750.357). The phrase “in the cours@wimitting a larceny” in the robbery statute
“includes acts that occur in an attempt tonoait the larceny, or during commission of the larceny,
or in flight or attempted flightfter the commission of the large or in an attempt to retain
possession of the property.” Mich. Comp. Laws § 750.530.

Jordan does not dispute thattbek Holt's necklace by force. The only issue is whether,
while commiting a larceny, Jordan possessed a dangeveapon or used or fashioned an article
in a manner to lead Holt to reasonably beliew the article was a dangerous weapon.

A video of the incident at the gas station showed Jordan lunge toward the victim, reach for
something, and then run awagee ECF No. 13-6 at PagelD.33%849-351. The video did not
depict Jordan with a handgun or making a mowen@wvard his waistband or some other place
where he could have be carrying a weaponld. at PagelD.349, 352. Holt, however, testified
that she noticed something in Jordan’s hand wieeapproached her and that she thought it may
have been a gun or a weapdd. at PagelD.351.

Hays, moreover, informed thelm® shortly afte the incident that heaw a gun in Jordan’s
waistband when he pursued Jordad. at PagelD.382-84, 394. At tridfiays initially testified
that he did not know whether the gun was radlkimately, however, he admitted that he saw a

.38 caliber gun in Reioner’s waistland when Jordan lifted his shand was attempting to drive

away. Seeid. at PagelD.374, 378-379, 393-394.



The jury could have inferred from Holt'westimony that Jordan was armed with a
dangerous weapon when he stole Holt’s neckldd¢e jury also could have inferred from Hays'’s
testimony that Jordan was armed “in the courseaimitting a larceny,” that is, during his flight
from the crime scene. When taken in the liglst favorable to the prosecution, the evidence was
sufficient to support Jordan’sonviction for armed robbery,nd the state appellate court’s
rejection of Jordan’s claim was objectiveasonable. Jordan is not entitleddlief on his claim.

B.

Jordan alleges next that the state tr@lrt sentenced him on inaccurate information and
incorrectly scored ten points for offense varidbler of the state senteimg guidelines. Offense
variable four “is psychologicahjury to a victim.” Mich. Comp. Laws § 777.34(1). A score of
ten points is appropriate if sJerious psychological injury requiring professional treatment
occurred to a victim.” Mich. Comp. Laws 8 777.B%&). “In making this determination, the fact
that treatment has not been sought is nattusive.” Mich. Com. Laws Ann. 8 777.34(2).

A score of zero is proper ifinjJo serious psychological jary requiring professional
treatment occurred to a victim.” Mich. Compws8 777.34(1)(3). Jordan contends that, other
than the prosecutor's hearsay comments at his sentencing, there was no evidence that the
complainant suffered any serious psychologicalrinand, therefore, the trial court erred by
scoring ten points for offese variable four.

The contention that the trial court incorredlyored the state sentencing guidelines is not
a cognizable claim in this case because a siatet's application andnterpretation of state
sentencing guidelines is “a matter of state concern ohlgward v. White, 76 F. App’x 52, 53

(6th Cir. 2003), and “federal habeas corpeigef does not lie for errors of state laviLéwis v.



Jeffers, 497 U.S. 764, 780 (1990). Thus, the only goesis whether the i@l court violated
Petitioner’s constitutional right due process when scaginffense variable four.

A sentence violates due process of law iftttaé court relied on extensively and materially
false information that the defendant hamlopportunity to corredhrough counselTownsend v.
Burke, 334 U.S. 736, 741 (1948). To oltaklief, Petitioner musth®w that his sentence was
“founded at least in part upon misinformation of constitutional magnitudiénited Sates v.
Tucker, 404 U.S. 443, 447 (1972).

Offense variable four initially was scoredzatro for no serious psigological injury to the
victim, but the prosecutor asked the trial cawrtincrease the score to ten points for serious
psychological injury to Holt. Holt did not atteddrdan’s sentencing, and she did not provide a
victim impact statement, but as tiichigan Court of Appeals explained,

[dluring the trial, Holt testified that she was “upset” and “surprised” when

defendant stole her necklace, and “stditj@ussing him out.” In describing the

robbery, she omitted mention of feeling &rar frightened. She confessed to being

“a little worried” after eceiving defendant’s telephoneldabm the jail. She was

concerned that defendant had learhed name, somehow found her cell phone

number, and may have other personal information.
Jordan, 2015 WL 3766797, at *2. Additionally, the tr@urt noticed some nervousness in Holt’s
demeanor at trial and encouraged her not to be ner@ead/22/14 Trial Tr. at 155, ECF No. 13-
6, PagelD. 359.

At Jordan’s sentencing, the prosecutor argadevor of scoring ten points for offense
variable four, stating:

I've spoken with the victim in this matte.She didn’'t even want to come today.

She was very frightened #te trial. If you remendr, she was contacted by the

defendant the night before. She indicatesme that this happened in broad

daylight. She feels that she cannot go anywhere anymore. She doesn't feel like
she is safe when she gad®pping. She doesn't fesdfe in her own home. She

(sic) most certainly had ayshological impact on her. So much so, she didn’t even
want to appear today.



2/6/14 Sentence Tr. at 7, ECF No. 13-9, PagelD. 4@8dan’s attorney admitted that the crime
was an “unsettling incident [for] the victim fd.

The trial court decided to score offense varidble at ten points lmause “[Holt] indicated
that she was frightened by what occurred, and that she[] had serious emotional concerns since that
time.” 1d. at 8, PagelD. 497. Later in the proceedingtiaé court stated that “the victim [was]
still traumatized from this and [was]rafd to even come in here today.ld: at 13, PagelD. 502.
The court opined that this “sp[oke] volumes about the situatith.”

The record indicates that the trial court diok rely on extensively and materially false
information or on misinformation of constitutiormahgnitude when scoring offense variable four.
Furthermore, hearsay evidence may be admitted at a sentencing if it is relevant to a critical issue
in the punishment phase asubstantial@asons exist to assuntg reliability. Green v. Georgia,

442 U.S. 95, 97 (1979). Jordan id eatitled to the writ of habeaorpus on thdasis that the
trial court scored ten points for offense variable four.
C.

Jordan’s third and final claim alleges tltlaé trial court violated his Sixth Amendment
rights through judicial fact-findig at his sentencing. SpecifigalJordan contends that, when
scoring offense variable four, the court reliedfacts that were not proved beyond a reasonable
doubt and increased the floortbe permissible sentence.

1.

The Sixth Amendment “[b]y operation of the Fmeanth Amendment . . . is applicable to
the States.Pena-Rodriguezv. Colorado, 137 S. Ct. 855, 861 (2017) (citibmncan v. Louisiana,

391 U.S. 145, 149-150 (1968)). The Sixth Circuit CotiIAppeals, moreover, recently explained

that, “[b]y operation of the Sixth Amendment, t[if unconstitutional for a legislature to remove
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from the jury the assessment of facts that irswethe prescribed range of penalties to which a
criminal defendant is exposed.Robinson v. Woods, 901 F.3d 710, 715 (6th Cir. 2018) (quoting
Apprendi v. New Jersey, 530 U.S. 466, 490 (2000)ert. denied, 139 S. Ct. 1264 (2019). “Other
than the fact of a prior conviction, any fdbtat increases the penalty for a crime beyond the
prescribed statutory maximum must be sitted to a jury, and proved beyond a reasonable
doubt.” Apprendi, 530 U.S. at 490.

The Supreme Court applieApprendi to state sentencing guidelines Biakely v.
Washington, 542 U.S. 296, 303 (2004), and explaineat tithe ‘statutory maximum’ foApprendi
purposes is the maximum sentence a judge may ingodsly on the basis dfie facts reflected in
the jury verdict or aditted by the defendant.United Satesv. West, 392 F.3d 450, 459-60 (D.C.
Cir. 2004) (quotindlakely, 542 U.S. at 303).

In Alleyne v. United States, 570 U.S. 99 (2013), the Sapne Court further expanded on
Apprendi and stated:

Any fact that, by law, increases the pendity a crime is an “element” that must

be submitted to the jury and found beyond a reasonable d8edfpprendi, 530

U.S. at 483 n. 10, 490. Mandatory minimsentences increase the penalty for a

crime. It follows, then, that any factahincreases the mandatory minimum is an

“element” that must be submitted to the jury.

Id. at 103.

After the Supreme Court issued its decisionAiteyne, the Michigan Supreme Court
concluded inLockridge, 870 N.W.2d at 519, “that Michigan®entencing guidelines violate the
Sixth Amendment rule frompprendi, as extended bplleyne.” To remedy the constitutional
flaw in the guidelines, the Michigan Supremeu@ held that Michigan’s sentencing guidelines

are now only advisory.ld. at 524. tockridge did not change how the guidelines ranges for

minimum sentences were computed; the onlyngkavas that they were longer binding on the

-11-



sentencing judge.Reignv. Gidley, 929 F.3d 777, 779 (6th Cir. 2019)he “[f]ailure to submit a
sentencing factor to the jury, [moreover], is not structural erkashington v. Recuenco, 548
U.S. 212, 222 (2006).

2.

The Michigan Court of Appeals upheldrdan’s sentence on direct appeal without
addressing Jordan’s Sixth Amendment claim. The Michigan Supreme Court subsequently
remanded Jordan’s case to the state trial coud éetermination of whether the trial court would
have imposed a materially different senteno@ler the sentencing qaedure described in
Lockridge. The Supreme Court orderdtk trial court to follow therocedure described in Part
VI of its opinion inLockridge and then stated:

If the trial court determines that it walhave imposed the same sentence absent

the unconstitutional constraint on its discretion, it may reaffirm the original

sentence. If, however, the trial court aetmes that it would not have imposed the

same sentence absent the unconstitutiooalstraint on its discretion, it shall

resentence the defendant.

Jordan, 875 N.W.2d at 200.

On remand, when the sentencing guidelines aeéwesory only, the tal court took note of
Jordan’s prior criminal record, the fact that he had traumatized the victim by his actions, and the
statutory maximum penalty of life imprisonmdaot armed robbery. The court concluded from
the circumstances that existed at the time of Jordan’s original sentencing that the original sentence
was fair, appropriate, and just. &lourt then stated that itowld have imposed the very same
sentence, absent any unconstitutional constramtits discretion. Accordingly, the court
reaffirmed Jordan’s sentence.

The use of advisory guidelines that recoemah, rather than reqei, the selection of

particular sentences in respongaliffering sets of facts do nohplicate the Sixth Amendment.
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United Satesv. Booker, 543 U.S. 220, 233 (2005). Therefores Htate trial coardid not violate
Alleyne on remand when the state sentencing dimds were no longer mandatory, and any
alleged judicial fact-finding at ghoriginal sentencing would be harmless. As such, Jordan is not
entitled to relief on his claimSee Orrick v. Macauley, No. 19-1240, 2019 WL 2454856, at *3
(6th Cir. May 8, 2019) (affirming the districourt’s finding that thepetitioner’s claim under
Alleyne was harmless, because the state trial court said that it would have imposed the same
sentence whether the guidelivesre mandatory or advisory).

V.

The state courts’ adjudications of Petitioner’s claims did not result in decisions that were
contrary to Supreme Court precedent, unreasorsgdpkcations of Supreme Court precedent, or
unreasonable determinations of the facts. Theisaets were not so lacking in justification that
there was an error beyoady possibility for fair-minded disagreement.

Accordingly, it iSORDERED that the amended petition for writ of habeas corpus (ECF
No. 8) isDENIED.

It is furtherORDERED that a certificat®f appealability iDENIED because reasonable
jurists would not debate the Court’s assessmeRetfioner’s claims, noranclude that the issues
deserve encouragement to proceed furtMitler-El v. Cockrell, 537 U.S. 322, 327 (2003).

Itis furtherORDERED that permission to appeaalforma pauperis on appeal iPENIED
because an appeal from the Court’'s decisiamdcoot be taken in good faith. 28 U.S.C. §

1915(a)(3).

Dated: December 16, 2019 s/Thomasudington
THOMASL. LUDINGTON
UnitedStateDistrict Judge
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