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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

JOSEPH JORDAN,
Petitioner,
Case Number 17-10729
V. Honorabl&@homasl.. Ludington

CONNIE HORTON,

Respondent.
/

OPINION AND ORDER GRANTING PETITIONER'S MOTION FOR A STAY AND
DIRECTING THE CLERK OF COURT TO CLOSE THE CASE

Petitioner Joseph Jordan, a state prisonethat Chippewa Correctional Facility in
Kincheloe, Michigan, recently filed pro sepetition for the writ of habeas corpus under 28
U.S.C. § 2254. ECF No. 1. Simultaneously, hedfdemotion to hold his petition in abeyance.
ECF No. 3. The petition challenges Petiego's Wayne County, Michigan conviction and
sentence of thirteen to thyryears for armed robbery, Mich. Comp. Laws 8§ 750.529. He raises
two sentencing claims in his habeas petitiod @lso argues that the evidence at trial was
insufficient to sustain his convion. In his motion to stay proceieds, Petitioner alleges that the
state trial court has not issued a final decision on his sentencing claim. For the reasons given
below, the Court will grant Petitioner's motidor a stay and hold the habeas petition in
abeyance.

l.
Following a jury trial in Wayne County Cud Court, Petitioner waconvicted of armed

robbery. On February 6, 2014, the trial court sezgdrPetitioner to prison fdhirteen to thirty
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years. In an appeal to the Mighn Court of Appeals, Petitionehallenged the sufficiency of the
evidence at trial and the trial court’s scoringodfiense variable 4 of the Michigan sentencing
guidelines. The Michigan Court of Appeaffirmed Petitioner's conviction and senten&ee
People v. JordanNo. 320555, 2015 WL 3766797 (Mich. Ct. App. June 16, 2015).

Petitioner alleges that he raisthd same issues in the Michigan Supreme Court. On
March 8, 2016, the Michigan Swgme Court reversed the triaburt’'s judgment in part and
remanded the case to the trial court to detezmwhether it would havenposed a materially
different sentence under the samting procedure describedReople v. LockridgeB70 N.W.2d
502 (Mich. 2015). The Court deniddave to appeal in all otheespects because it was not
persuaded to review the remaining iss\$&e People v. JordaB75 N.W.2d 199 (Mich. 2016).

On March 6, 2017, Petitioner filed his habeastipa. He raises the two claims that he
presented to the Michigan Cowt Appeals on direct appeal and also argues that his Sixth and
Fourteenth Amendment rights were violatad judicial fact-finding, in violation ofAlleyne v.
United States133 S. Ct. 2151 (2013). In his motion gtay proceedings, Petitioner asks the
Court to temporarily hold his case in abeyabeeause the state trigburt, on remand, has not
yet made a determination about his sentemaseordered by the Michigan Supreme Court.
Petitioner states that he filedshiabeas petition before exhangtstate remedies to avoid having
his federal petition barred lige statute of limitations.

.

The doctrine of exhaustion of state remedexsuires state prisonets present all their
claims to the state courts before raisingrtioéaims in a federal habeas corpus petitteee28
U.S.C. § 2254(b)(1)O’Sullivan v. Boerckel526 U.S. 838, 842 (1999). This requirement is

satisfied if the prisoner “invok[eglne complete round of the State’s established appellate review



process,” including a petition fatiscretionary review in the state supreme court, “when that
review is part of the alinary appellate review pcedure in the State.O’Sullivan, 526 U.S. at
845, 847. A federal district court ordinarily musismiss a “mixed” petition containing both
exhausted and unexhausted claims, “leaving tisomper with the choice of returning to state
court to exhaust his claims or of amending or resubmitting the habeas petition to present only
exhausted claims to the district couRdse v. Lundy455 U.S. 509, 510 (1982). However, as
explained inRRhines v. Webeb44 U.S. 269 (2005),
[tlhe enactment of [the Antiterrorism and Effective Death Penalty Act (AEDPA)]
in 1996 dramatically altered the landscdpe federal habeas corpus petitions.
AEDPA preserved Lundy’'s total exhaustiaequirement, see 28 U.S.C. §
2254(b)(1)(A) (“An application for a wribf habeas corpus . . . shall not be
granted unless it appears that . . . the applicant has exhausted the remedies
available in the courts of the StateBut it also imposed a 1-year statute of
limitations on the filing of fedeta petitions, 8§ 2244(d)
As a result of the interplay between AEDPA’s 1-year statute of limitations and
Lundy’s dismissal requirement, petitioners who come to federal court with
“mixed” petitions run the sk of forever losing theiopportunity for any federal
review of their unexhausted claims. If a petitioner files a timely but mixed
petition in federal district court, dnthe district court dismisses it undeundy
after the limitations period has expiredisthwill likely mean the termination of
any federal review.
Id. at 274-75.

In light of this problem, some siliict courts have adopted a “stay-and-abeyance”
approach. Id. at 275. Under this approach, a court stthe federal proceedings and holds the
habeas petition in abeyance while the inmate msrstate remedies for his unexhausted claims.
Id. After the state court completes its review of the inmate’s claims, the federal court can lift its
stay and allow the inmate pvoceed in federal courtd. at 275-76.

[t likely would be an abusef discretion for a districtaurt to deny a stay and to
dismiss a mixed petition if thpetitioner had good cause fos failure to exhaust,

his unexhausted claims are potentially meidias, and there is no indication that
the petitioner engaged in intentionallyilatbry litigation tactics. In such
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circumstances, the district court showdthy, rather than dismiss, the mixed

petition. See Lundy, 455 U.S., at 522, 102 S.Ci198 (the total exhaustion

requirement was not intended to “unreasyampair the prisoner’s right to

relief”). In such a case, the petitioneirgerest in obtaining fderal review of his

claims outweighs the competing intesest finality and speedy resolution of

federal petitions.

Id. at 278.

Petitioner exhausted state remedies forchallenge to the sufficiency of the evidence,
but he apparently has not yet exhausted s&atedies for his sentencing claims. Although the
state court’s docket indicates that the tigaurt conducted a post-conviction proceeding in
Petitioner’'s case on March 14, 205ée People v. JordamNo. 13-008896-01-FC (Wayne Cty.
Cir. Ct. Mar. 14, 2017), it is not clear to this Cowhether the trial court re-sentenced Petitioner,
reaffirmed its initial sentence, or took sowther action on March 14, 2017. Consequently, it is
difficult to say whether the state court proceedihgge come to an end and whether the habeas
statute of limitations, 28 8.C. § 2244(d), has begun running.

Thus, Petitioner has shown good cause for hiigréato exhaust state remedies, and there
is no indication that he is engaged in intentiyndilatory litigation tactics. His interest in
obtaining federal review of hisaims outweighs the competing interests in finality and speedy
resolution of higederal petition.

[l

Accordingly, it iSORDERED that Petitioner’s request forséay and to hae his habeas
petition held in abeyance, ECF No. 3GRANTED.

It is further ORDERED that the Clerk of Court i®IRECTED to close this case for
administrative purposes.

It is furtherORDERED that, if Petitioner is unsuccessfualstate court, he may return to

this Court and file an amended habeas copaigion and a motion to re-open this case, using
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the same case number that appears on this &xdexmended petition and motion to re-open this
case must be filed withisixty (60) daysof the state courts’ resolution of Petitioner’'s claim
about his sentence. Failure to comply with the @@t of this stay could result in the dismissal
of this case.Calhoun v. Bergh769 F.3d 409, 411 (6th Cir. 2014grt denied 135 S. Ct. 1403

(2015).

Dated:May 16,2017 s/Thomas. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was s Hved
upon each attorney or party of rectverein by electronic means or fir
class U.S. mail on May 16, 2017.

s/Kelly Winslow
KELLY WINSLOW, CaseManager




