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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

ALISON PATRICIA TAYLOR,
Case Number 17-cv-11067

Plaintiff,

Honorable Thomas L. Ludington
VS.

CITY OF SAGINAW andTABITHA HOSKINS,

Defendants.
/

ORDER GRANTING IN PART MOTION TO STRIKE AFFIRMATIVE DEFENSES

The Fourth Amendment to the United Sta@asnstitution prohibits state officers from
conducting a search of its citizeasd their property subject to t&vprimary exceptions. First, the
state officers may conduct the search if they obtain a searcmwsurgorted by probable cause
and issued by a neutral andatshed judge or magistrate.c®ad, the state officers may conduct
the search if a judicially determined exceptiorsexto the warrant req@ment. As explained in
Justice Harlan’s concurring opinionKatz the Fourth Amendment istended to protect citizens’
actual expectations of privacy “that societyprepared to recogre as ‘reasonable.Katz v. U.S.
389 U.S. 347, 361 (1967). The immediate case wasplary influenced by the decision of the
United States Supreme CourtUhS. v. Jones565 U.S. 400 (2012). ldones law enforcement
officers installed a GPS device on a target’s elehio monitor the vehicle’s movements without
obtaining a warrant. The Courbrcluded that the “Government trespassorily inserted the
information-gathering device” and accorgly, its actions constituted a seartth.at 410.

Plaintiff in this case, Alison Taylor, brgs her claim under Section 1983 on behalf of

herself and on behalf of all others similarly siecatMs. Taylor alleges that she received fourteen
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parking tickets because of law enforcemetitisconstitutional methodology of the placement of
a chalk mark on one of the four sfeof her vehicle togbstantiate that she used the parking places
longer than permitted by law. ECF No. 9 at RBgeé3. The chalking of her tires (not parking her
vehicle longer than permitted), she suggestss a trespass equivalent to thajamesthat was
conducted without a warrant and withoutexteption to the warrant requirement.

Defendant moved to dismiss the case. Thoart agreed that a search was conducted,
surveyed the exceptions to the warrant requirgnand concluded that the community-caretaker
exception reasonably applied tettase. ECF No. 14. Plaintiff aggded. The Sixth Circuit agreed
that a search within the meagiof the Fourth Amendment was conducted, but that it “chalk[ed]
this practice up to a regulatory exercise, eatinan a community-caretaking function.” ECF No.
19 at 2. But that was not the end.

Three days later, éhSixth Circuit docketed an ‘Aended Opinion.” ECF No. 20. The
amended opinion did not provide explanation for the amendmeror why the original opinion
required amending. The only appaireifference between the two opinions was the addition of a
paragraph at the end of tamended opinion which provided:

Taking the allegations in Taylor's complaias true, we hold that chalking is a

search under the Fourth Amendment, specifically under the Supreme Court’s

decision inJones This does not mean, however, tbhhalking violates the Fourth

Amendment. Rather, we hold, based ongleading stage of this litigatigrthat

two exceptions to the warrant requirerrefthe “community caretaking” exception

and the motor-vehicle exception—do reypply here. Our holding extends no

further than thisWhen the record in this case moves beyond the pleadings stage,

the City is, of course, free to argue andat one or both ofhose exceptions do

apply, or that some other exception to the warrant requirement might apply.

Id. at PagelD.241 (emphasis added).

The case was reopened and Defendants weeeteld to file an answer or responsive

pleading to Plaintiffs complaint by Septeer 18, 2019. ECF No. 31. Defendants filed their



answer on September 17, 2019. ECF No. 32. And ibltiective of the renrad was to provide an
opportunity for expensive discoverthe parties are delivering. Rirgp is Defendants’ answer,
which contained thirty-one denominated affitma defenses. Plaintiff subsequently filed a
motion to strike all thirty-onaffirmative defenses. ECF No. 34.

The Court ordered the parties to meet andearotaf determine which affirmative defenses
Defendants would be willing to withdraw. EQ¥o. 39. Defendants filed supplemental briefing,
withdrawing affirmative defenses 1, 3,81,10, 15, 27, 28, and 30. EQe. 42 at PagelD.422.
Affirmative defenses 2, 5, 6, 7,9, 11, 12, 13, 14, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 29, and
31 remain.

l.
A.

Federal Rule of Civil Procedure 8(a) addresses the requirements for a complaint. It requires
that the complaint provide “a short and plain statement of the claim showing that the pleader is
entitled to relief” and “a denmal for the relief sought...” Fed. R. Civ. Pr. 8(a). The pleader need
not provide “detailed factualllagations”, but the “obligatiorto provide the'grounds’ of his
‘entitle[ment] to relief’ requires more than ldband conclusions, and a formulaic recitation of
the elements of a cause of action will not d&ell Atlantic Corp. v. Twomb)y650 U.S. 544, 555
(2007). In essence, the pleadingushcontain sufficient factual matieccepted as true, to state
a claim to relief that iplausible on its face.lgbal, 556 U.S. at 678—79 (quotations and citation
omitted).

Rule 11, which applies to all pleadings, umiihg complaints and responsive pleadings,
provides, By presenting to the court a pleading...an raity...certifies that to the best of the

person’s knowledge, informatiognd belief, formed after amquiry reasonable under the



circumstances...it is not being presented fay anproper purpose,...the claims, defenses, and
other legal contentions are wanted by existing law[,]...[andihe factual contentions have
evidentiary support...” Fed. R. Cif2r. 11(b). Any party violating thrule, including a defendant
presenting affirmative defenses, exposes itsdtfie possibility of sanctions under Rule 11(c).

B.

After a plaintiff has filed a complaint, there are at least three avenues by which a defendant
may respond: a motion to dismiattacking the legal adequacy tbfe plaintiff's complaint, a
responsive pleading denying thactual allegations of the plaintiff's complaint, and the
presentation of affirmative defenses which alladditional facts mitigating the legal significance
of the plaintiff’'s complaint.

1.

Prior to filing an answer, a party may filertion to dismiss under Rule 12(b) for lack of
subject-matter jurisdiction, lackf personal jurisdiction, impropesenue, insufficient process,
insufficient service of process,ilizare to state a claim upon whichieg can be grated, or failure
to join a party. Fed. R. Civ. Pr. I¥( Regarding specifically Rule 13(B), a pleadindails to state
a claim if it does not contain afjations that support recovery una@ay recognizableegal theory.
Ashcroft v. Igbal556 U.S. 662, 678 (2009). tonsidering a Rule 12(b)(6) motion, the pleading
is to be construed in the non-movant's favod dhe allegations of facts accepted as tBee
Lambert v. Hartman517 F.3d 433, 439 (6th Cir. 2008).

2.

A party may also present defenses by filingaaswer to the complaint. When filing an

answer, Rule 8 requires a party to “state in shadtpain terms its defenses to each claim asserted

against it” and “admit or deny the allegations @sskagainst it...” Fed. RCiv. Pr. 8(b). A denial



of an allegation is an attack on the substangaaiftiff's prima facie case. It seeks “to disprove

one or all of the elements of a complairErhmons v. S. Pac. Transp. C601 F.2d 1112, 1118

(5th Cir. 1983) (internal quotation marks and ocitatomitted). It is the “equivalent of a defendant

saying, ‘I did not do it.”F.T.C. v. Think All Pub.L.L.C564 F.Supp.2d 663, 665 (E.D. Tex. 2008).
3.

In contrast, an affirmative defense “raisesttara outside the scope of plaintiff's prima
facie case.Instituto Nacional de Comercializacion AgricolaCont. Ill. Nat’l. Bank & Trust Co.
576 F.Supp. 985, 991 (N.D. Ill. 1983) (quotations omittétds any set of facts other than those
alleged by the plaintiff which, if proven, would defeat or mitigate the legal consequences of the
defendant’s conduct for which the defentdavould have the burden of prodee Martin v.
Weavey 666 F.2d 1013, 1019 (6th Cir. 1981) (“The burdé proving an affimative defense by
a preponderance of the crediblédence is on the party sexting the defense.”Rule 8(c) governs
affirmative defenses and provides:

(1) In General. In responding to a pleading, arfyamust affirmatively state any

avoidance or affirmative defense, inclogi accord and satisfaction; arbitration
and award; assumption of risk; cobtriory negligenceduress; estoppel,
failure of consideration; fraud; illegality; injury by fellow servant; laches;
license; payment; release; res judicata; statute of frauds; statute of limitations;
and waiver.

Fed. R. Civ. Pr. 8(c)(2).

The pleading standard for affirmative defenisasot consistent tlhughout federal district
courts. Some courts have held that affirmative defenses shobld® the heightened pleading
standard outlined iBell Atlantic v. Twomblyrequiring a complaint toontain “enough facts to

state a claim to relief that is pkible on its face.” 550 U.S. 554, 570 (200s8eMicrosoft Corp.

v. Lutian 2011 WL 4496531, at *2 (N.D. Ohio Sept. 27. 20HJRI TRS Acquirer, LLC v. lwer



708 F.Supp. 2d 687, 691 (N.D. Ohio 2018kinew v. Wszo]&2009 WL 1076279, at *4-5 (E.D.
Mich. 2009). These courtgave reasoned that

[W]hat is good for the goose is good for the gander and...it makes neither sense

nor is it fair to require @laintiff to provide the defedant with enough notice that

there is a plausible, factuaasis for her claim under opéeading standard and then

permit a defendant under another pleading standard simply to suggest that some

defense may possibly apply in the case.

Racick v. Dominion Law Associated70 F.R.D. 228, 233 (E.D. N.Qct. 6, 2010) (quotation
omitted). They have also noted that “[b]ofkate defenses clutter the docket and...create
unnecessary work” indalition to increasing the amount of discove®afeco Ins. Co. of Am. v.
O’Hara Corp, 2008 WL 2558015, *1 (E.D. Mich. June 25, 2008).

However, other courts have declined tddhaffirmative defenses to the heightened
Twomblyandlgbal standard. They reason that the standandtigpplicable to affirmative defenses
because Rule 8(c) governing affirmative deémnsgs too dissimilar to Rule 8(a) governing
complaintsSee First Nat. Ins. Co. of America v. Camps Services,2069 WL 22861, *2 (E.D.
Mich. Jan. 5, 2009) f'womblyraised the requirements fomeell-pled complaint under Fed. R.
Civ. P. 8(a)’s ‘short and plain statementgu@ement...No such language, however, appears
within Rule 8(c), the applicable rule faffirmative defenses.”) (citation omittedxclusively Cats
Veterinary Hosp., P.C. v. Pharm. Credit Cqrp014 WL 4715532, at *3 (E.D. Mich. Sept. 22,
2014);Meyers v. Village of Oxfor®2019 WL 653807 (E.D. Mich. Feb. 15, 2019).

Theheightened'womblyandIgbal standard should, in the Cdigrview, also apply to the
affirmative defense. Despite the differencesha language of Rule 8(a) and Rule 8(c), it is
reasonable to hold plaiffs and defendants to the same hedgled pleading standard. For similar

reasons, a defendant’s affirtiv@ defense presents a claim like a plaintiff's complaint.

Accordingly, both should be hetd a reciprocastandard.



C.

Plaintiff has filed a motion tetrike Defendants’ affirmative defenses. ECF No. 34. Federal
Rule of Civil Procedure 12(f) provides that “[t]heurt may strike from a pleading an insufficient
defense or any redundant, immaterial, impertinengcandalous matter.” Fed. R. Civ. Pr. 12(f).
“A motion to strike an affirmtive defense is properly grantedhen ‘plaintiffs would succeed
despite any state of the faatvhich could be proved support of the defense Meyers v. Village
of Oxford 2019 WL 653807 at *1 (E.D. Mich. Feb. 15, 2019) (quo@mgrating Engineers Local
324 Health Care Plan v. G&W Construction C883 F.3d 1045 (6th Cir. 2015)). However, the
Sixth Circuit has also noted that “[m]otions strike are viewed with disfavor and are not
frequently granted.Operating Engineers Local 324 Health Care P88 F.3d at 1050.

A motion to strike differs froma motion to dismiss. Affirmative defenses should not be
stricken for any of the bases articulated in RL2¢€b) because Plaintiffas not brought a motion
under Rule 12(b), but instead under 12(f). Acaogtli, they are only sttken for the reasons
provided in Rule 12(f). This doe®t preclude Plaintiff from seelg dismissal of the defenses
later as provided under the FealeRules of Civil Procedure.

I.

Affirmative defenses 2, 5, and 11 will not be stricken. The remaining nineteen affirmative
defenses will be stricken.

A.

2. Some or all of Plaintif's claims are barred by the applicable statute of
limitations.

Federal Rule of Civil Procedure 8 providéfi] party must dfirmatively state any

avoidance or affirmative defensacluding...statute of limitations.Fed. R. Civ. Pr. 8(c)(1). The



second affirmative defense is a statute of limitations defense and accordingly, complies with Rule

8(c)(1).
5. Plaintiff was advised of her rights, waived them and pled
responsible/guilty to the ordinance wlations that are the subject of
Plaintiffs Complaint.

The fifth affirmative defense will not bstricken because it pleads facts (presumably
Plaintiff's waiver of her rights by paying her pargiticket) other than those alleged by the plaintiff
which, if proven, could defeat or mitigate thgdéconsequences of the Defendants’ conduct.

11. Plaintiff has failed to mitigate her damages in this matter.

The eleventh affirmative defense presentadequate defense because a plaintiff has a
duty to mitigate their damagedeyers v. City of Cincinnatil4 F.3d 1115, 1119 (6th Cir. 1994)
(“In a 81983 case the plaintiff has a duty to mitigate damages.”).

B.

6. That Defendant Hoskins is entitled to qualified immunity.

The sixth affirmative defense does not présenaffirmative defiese because qualified
immunity is “an immunity from suit radr than a mere defense to liabilityitchell v. Forsyth
472 U.S. 511, 526, (1985). The doctrine protects gowent officials “from liability for civil
damages insofar as their conduct does not viclately established statutory or constitutional
rights of which a reasonable person would have knotarfow v. Fitzgerald 457 U.S. 800,

818, (1982). “Qualified immunity balances twoportant interests—the need to hold public
officials accountable when they exercise powesponsibly and the need to shield officials

from harassment, distraction, and liabikthen they perform their duties reasonabRegarson

v. Callahan 555 U.S. 223, 231 (2009).



The existence of qualified immunity turns e question of whether a defendant’s action
violated clearly established lavid. at 243—-44. “This inquiry turns on the ‘objective legal
reasonableness of the action, assesskght of the legal rules thatere clearly estaished at the
time it was taken.”ld. at 244 (quotingVilson v. Layng526 U.S. 603, 614, (1999). “To be clearly
established, a right must be sufficiently cléthat every reasonable official would [have
understood] that what he @®ing violates that right.’Reichle v. Howardsl32 S. Ct. 2088, 2093
(2012). “[E]xisting precedent must have pladhd statutory or constitutional question beyond
debate.”Ashcroft v. al-Kidgd 563 U.S. 731, 741 (2011). Qualifiedmunity protects “all but the
plainly incompetent or thosehe knowingly violate the law.Malley v. Briggs475 U.S. 335, 341
(1986).

Defendants have not pled how or why lkified immunity makes Defendant Hoskins
immune from suit. Such a plea of qualifiedmunity may be preserteby motion, not as an
affirmative defense.

7. Any damages Plaintiff claims to have suffered were the result of

Plaintiffs own acts or actions, thereby barring Plaintiff's claim in
whole or in part.

The seventh affirmative fEnse does not meet thigeomblyandlgbal standard because it
does not contain sufficient factual information f@elants are presumably presenting some form
of a proximate cause or contributory negligeacgument, but they do not furnish any facts to
support such a claim.

9. Plaintiff does not have clean handand, therefore, is not entitled to
equitable relief in this matter.

Presumably, Defendants are referring te @quitable principal of clean hands. The

Supreme Court has held that:



“[H]e who comes into equity must cométivclean hands.” This maxim is far more

than a mere banality. It is a self-imposedinance that closeke doors of a court

of equity to one tainted with inequitabkss or bad faith relative to the matter in

which he seeks relief, however impropeay have been the behavior of the

defendant...[W]hile equity does not demanaittits suitors shall have led blameless

lives, as to other matters, it does require tihey shall have acted fairly and without

fraud or deceit as to ¢hcontroversy in issue.

Precision Instrument Mfg. Co. v. famotive Maintenance Machinery C&24 U.S. 806, 814
(1945) (quotations and citations omitted).

Defendants provide no expldima or details concerning hoRlaintiff is “tainted with
inequitableness or bad faith.” Like the seveatfirmative defense, the ninth lacks sufficient
information to give Plaintiff or the Court any notigeto what Defendants are actually contending.

12. Plaintiff [sic] claims for injunctive relief are moot.

The twelfth affirmative defense is devoidafy factual informationt provides no insight
regarding Defendants’ opposition Riaintiff's claim for injunctve relief. Plaintiff's Amended
Complaint asks the Court to “Enter an orderifgunctive reliefto halt the illegal processes and
procedures of Defendants in violation of the Flodmendment to the United States Constitution.”
ECF No. 9 at PagelD.74 (emphasis added).

The twelfth affirmative defense does not epl the type of injunctive relief that
Defendants posit Plaintiff seeks rdwes it explain why such relief moot. It does not plead facts
other than those alleged by the plaintiff whidghproven, could defeat or mitigate the legal
consequences of the Defendants’ comdiics merely a legal conclusion.

C.
Affirmative defenses 13 and 29 relatelte Amended Complairg’request for class

certification. The thirteenth affirmative defense provides:

13. Plaintiff lacks standing as the nmed representative of a putative class
action.

-10 -



This does not meet tHievomblyandlgbal pleading standard because it merely cites a legal
conclusion that Plaintiff cannot qualify as asdaepresentative under Rule 23. Rule 23 provides:

One or more members of a class may subeosued as representative parties on
behalf of all members only if:

(1) the class is so numerous thahpher of all members is impracticable;
(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of the claims or
defenses of the class; and

(4) the representative parties will fairly andequately protect the interests of the
class.

Fed. R. Civ. Pr. 23(a).
Defendants simply assert that Plaintiff daet qualify as a named representative of the

putative class action. They make effort to explain their rationaler demonstrate that Plaintiff

does not meet the four criterarticulated in Rule 23.

More explanation is given in the twenty-nirgfiirmative defense, but it is still deficient.

It provides:

29. The Plaintiff's claims for class cetification are barred by the absence
of evidence of numerosity, the norsimilarity and inconsistency of
guestions of law and fact, the absex of typicality between Plaintiff's
claims and those of the putative clss, the absence of evidence Plaintiff
will fairly or adequately protect the interest of the class, and the
absence of evidence that maintenance of this action, as a class action, is
superior to any other method incuding of litigating these claims.

The affirmative defense references in passingRihle 23 criteria. However, it is still devoid of

any, let alone the necesy, factual information.

D.

-11 -



Affirmative defenses 14, 16, 17, and 18 makguments related to the issue of whether

chalking constitutes a search. The defenses provide:

14.  The Defendants have taken no action in trespass upon constitutionally
protected property rights to obtain any information which was not
openly available to the public.

16. The proofs may show Defendants haveot physically occupied private
property belonging to Plaintiff for the purpose of obtaining
information.

17.  The Plaintiff has no reasonable expeation of privacy in the exterior of
her vehicle and an examination of thexterior of Plaintiff's vehicle or
license plate does not constitute a search.

18. The visual observation of Plaintiffs vehicle, tires ad/or license plate
does not constitute a search.

The Sixth Circuit has already determined that the chalking was a s€ayttr. v. City of
Saginaw 922 F.3d 328, 332 (6th Cir. 2019) (“[Y]es, chalking is a search for Fourth Amendment
purposes.”). Despite this fact, affirmative deferisgsl6, 17, and 18 all seek to establish that there
was no search. Such a conclusion would be gttopposition to the law of the case as determined
by the Sixth Circuit. Accordingly, challengesitse conclusion will not be entertained.

E.

Affirmative defenses 19-26 are also unnecessallyrelate to exceptions to the warrant
requirement, but Defendants furmiao explanation of what they believe they need to prove or
intend to prove factually to pvail on these arguments. The affirmative defenses provide:

19. The Plaintiff's claims are barred by the “automobile” exception to the
warrant requirement.

20. The Plaintiff's claims are barred bythe probability of criminal activity
and the individualized suspicion of wrongdoing, reasonable suspicion
and probable cause.

21. The Plaintiff's claims are barred by the “community caretaker”
exception to the warrant requirement.

-12 -



22. The Plaintiff's claims are barred bythe hazard, traffic impediment and
public safety concerns, created by the illegal parking of her vehicle.

23. The Plaintiff's claims are barred by the exigent circumstance exception
to the warrant requirement.

24. The Plaintiffs claims are barred by the administrative search
exception to the warrant requirement.

25. The Plaintiff's claims are barred by consent to search.

26. The Plaintiff's claims are barred dl [sic] by other exceptions to the
warrant requirement.

The Sixth Circuit concluded that further faat development was necessary to resolve the
narrow question of whether chalking a tire quadifizs one of the exceptions to the warrant
requirement. Defendants’ litany of potential exceptions to the warrant requirement is devoid of
any factual information and does not place PIioti the Court on notice regarding the claims
Defendants are presenting. Such generalized plgathes nothing to assiste Plaintiff or the
Court in resolving the narrow issue that is before it on remand.

F.

Affirmative defense 31 is a generalized defeseseking to reserve alihpled defenses. It
provides:

31. Defendants hereby gives notice thathould discovery support them,
Defendants intend to rely on such dter affirmative defenses as may be
applicable, including but not limited to after acquired evidence.

The thirty-first defense does not meet thedtad of providing Plaintti with fair notice of

Defendants’ defense. This “reservation to ass#rér unnamed defenses in the future does not
satisfy that standardU.S. ex rel. Robinson-Hill v. NurseRegistry and Home Health Cor2013

WL 1187000, at *3 (E.D. Ky. March 20, 2013ge also Meyer2019 WL 653807 at *6. Such a

general reservation afghts also subverts Federal Rule@ilil Procedure 15 which requires a

-13 -



party to obtain the opposing padyconsent or the court’s leatee amend its pleadings. Fed. R.
Civ. Pr. 15(a)(2)see also Paducah River Painting, Inc. v. McNational, 12811 WL 5525938, at
*5 (W.D. Ky. Nov. 14, 2011). If Defendants wish tepent new affirmative defenses in the future,
they may seek to amend theisarer pursuant to Rule 15. Howevtitrey may not make a general
reservation to add additional affirmative defenses.
.

Affirmative defenses 6, 7, 9, 12, 13, 14, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 29, and
31 are deficient and will bergtken. Defendants were alreagsanted an opportity to remedy
these affirmative defenses, but did not do so.

Accordingly, it iSORDERED that Plaintiff's motion to sike affirmative defenses, ECF
No. 34, is granted in part.

It is furtherORDERED that affirmative defenses 8, 9, 12, 13, 14, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 29, and 31 within Defendant’s andw Plaintiff’'s amended complaint, ECF

No. 32, aréSTRICKEN . Affirmative defenses 2, 5, and 11 survive as pled.

Dated: January 23, 2020 s/Thomas wdington
THOMASL. LUDINGTON
UnitedState<District Judge
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