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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
DAVID SHARROW,
Plaintiff, CaseNo.17-cv-11138
V. Honorabl@homasL. Ludington

S.C. JOHNSON & SON, INC.,

Defendants.
/

OPINION AND ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT

On April 11, 2017, Plaintiff David Sharrow (“Plaintiff’) filed a complaint against
Defendant S.C. Johnson & Son, Inc. (“Defendant®3£J"), alleging thaDefendant wrongfully
terminated his employment at f2adant’s Ziploc Slide-Loc Plamdcated in Bay City, Michigan.
ECF No. 1. Plaintiff alleges th&e was termination in retaliation for exercising his rights under
the Family Medical Leave Act (“FMLA”), 29 U.E. 8§ 2601 et seq. (Count I), for exercising his
rights under the Michigan Worker's DisabyliCompensation Act (“MWDCA” or “WDCA”")
(Count I1), and because of his didiy in violation of the Michigan Persons with Disabilities
Civil Rights Act (“PWDCRA") (Count llI).Id. After seven months of discovery, Defendant
moved for summary judgment on February2818. ECF No. 10. Plaintiff responded on March
1, 2018, and Defendant replied iarch 15, 2018. ECF Nos. 15, 17.

l.

Plaintiff began working for Defendant 99 as an Associate Technician. Sharrow Dep.

at 24, ECF No. 10-9. He was eventugbsomoted to Senior Techniciald. “During 2015 up

until November 20, 2015,” Association Production MgeraBrigitte Nestle wa Plaintiff's direct
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supervisor. Nestle Aff. § 3, ECF No. 10-3. Ms. tlesvas Plaintiff's direct supervisor when he
requested FMLA leave in Julef 2015, and Robert Pratcshieas his Team Leader. Sharrow
Dep. 1 27, 29. At the time of Plaintiff's ternaition, Interim Production Meger Pete Brissette
was Plaintiff's direct supervisoBrissette Aff. { 4, ECF No. 18- In early July, 2015, Plaintiff
began experiencing foot paivhile at work. Sharrow Dep. dtl—-42. Plaintiff was also suffering
from a chronic knee conditiond. at 30. Plaintiff requested sideave from July 11 through
approximately July 27. Sharrow Dep. at 48; BXG¥: 15-8. On July 15, 2015, Plaintiff visited his
physician Charles E. Kerr, D.O., and was diagdosith a sesamoid fracture in his folat. Dr.
Kerr gave Plaintiff a note indating he would be “off work7/11 until 7/27 due to health
problems.” ECF No. 15-4. On July 16, 2018, Rl visited Sheri Wenglikowski, R.N., in
Defendant’'s medical departmegiave her the Doctor’'s notend informed her he was having
issues with his knee and toe. ECF No. 15-3. He also filled out a request for FMLAIGkave.
ECF No. 15-5.

The weekend of July 17, 2015, Plaintattended a charity golf tourname8eeECF No.
15-8. Plaintiff appeared in a Facebook pictareJuly 19, 2015, with three other individuals
captioned “2015 Tim and Ed’s Golf Scramble Chamji$;’Resp. at 4. The picture was brought
to Ms. Nestle’s attention on July 20, 2015. Ms. tesalled the golf course and spoke with an
employee who confirmed that the golf scramiolek place the weekend of July 17. On July 25,
2018, Plaintiff appeared in a Facebook postioapd “Tubing the Rifle River.” ECF No. 15-8.
This Facebook post was brought to Ms. Nestle’s attention on July 28,1800% July 29, 2015,
Dr. Kerr provided a return to work slip indicagj the Plaintiff could return to work with no
restrictions, and Plaintiff retned to work that same daiCF No. 15-10. On September 11,

2015, Plaintiff's FMLA request was denied. ECF No. 15-14.



On September 16, 2015, Ms. Nestle and Sedionan Resources Associate Anna Bluj
met with Plaintiff. ECF No. 18. They questioned him about \@us activities he was and was
not able to do during his time off due to higdical condition. Sharrow Dep. at 51-56. He told
them it was difficult to walk and climb stairsl. at 52. They also showed him the picture from
the golf outing and questionduim about his attendanckl. at 55. On September 24, 2015, Ms.
Nestle prepared a memorandum of this ingesion. ECF No. 15-8. The memorandum indicates
that Plaintiff admitted to Ms. Nestle and MsuPBthat he “participated in the tournamerit’ He
told them he had also tubed down the rifle riverat 60.

Plaintiff testified that the event consisted afenholes of golf, and that he rode in the cart
all day long “other than to walk umd watch them putt or something . Id’ at 49. Plaintiff did
not, however, confirm or deny that he told Ms.shie and Ms. Bluj that he participated. He
testified that his job duties as a technician ied of: “Adjusting Plastic, knowing the — just a
lot of adjustments, a lot of agtments, a lot of thinking and a lot of physically running up and
down stairs, a lot of climbing in the machinesdacraping wires, a lot — a lot more physically
and having knowledge of the machines themselvdsat 61.

Based on the interview with Plaintiff, Ms. Nestle determined that Plaintiff's explanation
of his physical limitations was inconsistenitiw his activities duringhis sick leave, and
recommended that the compangg# Plaintiff on Decision Makg Leave (DML).ECF No. 15-

8. On October 9, 2015, Ms. Nestle provided mRlia memorandum placing Plaintiff on DML
for “Sick Benefit Fraud Violabn.” ECF No. 15-15. The memardum also provided as follows:

During your Decision Making Leave you will need to consider whether you wish

to maintain your employment with tt@ompany. Upon your return from leave,

you must provide me with a commitmenitée and action plastating specifically

how you will improve your behavior, specifically as it relates to adherence to and

leadership around Integrity, and SCJ AliseRolicies and Procedures. This plan
must be acceptable to me, Greg Veland Jessica Whittaker. If you fail to
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provide an acceptable action plan, your emipient will be terminated . . . If your

letter and action plan are acceptable, this DML and action wihmemain in

effect until October 9, 2016. Any additiovebrk performance issues during this

time, including attendance, safety, tjtya Relationship Imperatives, and work

practices will result in terminatioper the Positive Discipline Guidelines
Id. On October 19, 2015, Plaintiff submitted his coitnment letter and action plan, as required.

ECF No. 15-16, 15-17. The action plan was deemed acceptable, and was memorialized in a
memo from Ms. Nestle to Plaiffton November 11, 2015. ECF No. 15-17.

On November 22, 2015, Plaintiff was placad administrative leave after Team Leader
Robert Pratcschler accused Plaintiff and his co-worker, Jasun Dzurka, of sleeping on the job.
ECF No. 15-19, 15-20. Ms. Bluj issued a meamalum on December 1, 2015, indicating that she
and Plaintiff's supervisor Mr. Bssette conducted an investigatiof the alleged violation. ECF
No. 15-20. They interviewed Plaintiff, reviewed photograph taken by Mr. Pratcschler, and
determined that Plaintiff had been sleeping on thelgbihey also determined that Plaintiff had
lied when he denied sleeping the job in the interviewd. On December 3, 2015, Mr. Brissette
provided Plaintiff a letter informing him thatshemployment was termireat for “inattention to
job duties; sleeping on the jolas well as lying regardinghis incident in a company
investigation.” ECF No. 15-20. Because Mr. B8ba was already at éhDecision Making Leave
(DML) stage of disciplingthe next step was termination. Plaintiff testified that, during his
interview with Mr. Brissette rad Ms. Bluj, he deniedleeping on the jobna denied nodding off.
Sharrow Dep. at 86-87. Mr. Daa, Plaintiff's co-worker, was also at the DML stage of

discipline prior to the sleeping infraction, andsaaso terminated. Brissette Aff. § 17, ECF No.

10-4.



I.

A motion for summary judgmeshould be granted if the “monashows that there is no
genuine dispute as to any material fact andntloant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The moving party lias initial burden of idntifying where to look
in the record for evidence “which it believes demonstrate the absence of a genuine issue of
material fact."Celotex Corp. v. Catretd77 U.S. 317, 323 (1986).

The burden then shifts to the opposing party must set out spdi facts showing “a
genuine issue for trial.Anderson v. Liberty Lobbync., 477 U.S. 242, 250 (1986) (citation
omitted). “The party opposing summary judgmentrea rest on its pleading or allegations, to
prevail, they must present materialidance in support of their allegationsl’eonard v.
Robinson 477 F.3d 347 (6th Cir. 2007) (citir@elotex Corp v. Catretd77 U.S. 317 (1986))
The Court must view the evidence and drawesdisonable inferences in favor of the non-movant
and determine “whether the evidenpresents a sufficient disagreement to require submission to
a jury or whether it is so one-sided tbat party must prevail as a matter of ladriderson477
U.S. at 251-52.

.

The Family and Medical Leave Act (FMLA) makes it unlawful for an employer to
“interfere with, restrain, or dg the exercise of or the attempt to exercise, any right provided
under this subchapter,” or to retaliate or distnate against an employee for doing so. 29
U.S.C.A. 8§ 2615(a)(1)-(2). “Absent direelvidence of unlawful conduct, FMLA-retaliation
claims are evaluated according to the drifje burden-shifting framework announced
in McDonnell Douglas Corp. v. Gree#All U.S. 792 (1973).Bryson v. Regis Corp498 F.3d

561, 570 (6th Cir. 2007).



A.

To establish a prima facie case of FMLA hetizon, a plaintiff mustshow “(1) she was
engaged in an activity protedtdy the FMLA; (2) the employer knew that she was exercising
her rights under the FMLA,; (3) after learning tbe employee’s exercise of FMLA rights, the
employer took an employment action adversenéo; and (4) there was a causal connection
between the protected FMLA activiand the adverse employment action.

Here, only the second and fourth element®laintiff's prima faciecase are in dispute,
namely whether Defendant kneRiaintiff was exercising Bi rights under the FMLA and
whether there was a causal connection betweepribtected activity and the adverse decisions.
Plaintiff argues he has met his prima faz@#se because: 1) Defendant committed several
violations of the FMLA in its handling of hiapplication; 2) the mtected activity and the
adverse decision were only a few months g@@rMr. Pratcshlebegan following him around
and watching him after he assetthis FMLA rights. Resp. at 15-17.

Plaintiff argues that Defendant committed the following violations of the FMLA in its
handling of his application: 1) Defendant &l to designate Plaintiff's leave as FMLA-
gualifying, even though he provided sufficienfoinrmation to establish his entitlement; 2)
Defendant improperly sought information outsithe scope of the certification form; and 3)
Defendant did not provide Plaintiff an opportunity to cung deficiencies. Resp. at 15.

Plaintiffs arguments concerning the héng of his FMLA application sound in an
entittement theory, not a retafion theory. Sixth Circuit predent recognizethese as two
distinct theorief recovery for FMLA wrongdoingBryson v. Regis Corp498 F.3d 561, 570
(6th Cir. 2007). The “entitlement” or “interference” theory arises from § 2615(a)(1), which

prohibits an employer from intiering with an employee’s exase of her FMLA rights or



wrongfully denying those rights, and requires the employer to restore the employee to the same
or an equivalent position updrer return from FMLA leaved. The “retaliation” theory, on the

other hand, arises from 8§ 2615(a)(2), whymmhibits an employer from taking any adverse
action against an employee for exercisingtt@rapting to exercise heights under the Actd.

Plaintiff's arguments regarding his entitlemd@nterference theory are not supported by
any citation to the evidentiary record. In faceyhare largely belied bthe evidentiary record.
Additionally, Plaintiff has never aerted an interference/entitient claim, nor has he sought
leave to amend his complaint. He may not assextcthim for the first time in a response brief to
Defendant’s motion for summary judgment. Furthere Plaintiff offersno explanation as to
how these alleged acts iaterference are probative retaliatory intent.

Plaintiff also notes that ¢hadverse decisions occurredly a few months after his
request for FMLA leave. Temporal proximity between the leave request and the adverse decision
can raise an inference of retaliatory intenfficient to establish a prima facie caBeyson v.
Regis Corp 498 F.3d 561, 571 (6th Cir. 200(RAolding that the thremonth time lapse between
the plaintiff's request for FMLA leave and me&rmination on the day she was scheduled to
return to work established a causal connection at the prima facie Sagggr v. Cincinnati Bell
Tel. Co., LLC 681 F.3d 274, 283 (6th Cir. 2012). Here, Rtiffirequested FMLA leave on July
16, 2015. ECF No. 15-5. On September 11, 2015nt##fa FMLA request was denied. ECF
No. 15-14. On September 16, 2015, Ms. Nestig Senior Human Resources Associate Anna
Bluj interviewed Plaintiff in onjunction with tkeir investigation of t§ conduct during his time
off. ECF No. 15-8. On September 24, 2015, Niestle prepared a memorandum of this
investigation and recommended that the camypplace Plaintiff orDecision Making Leave

(DML). ECF No. 15-8. On October 9, 2015, Pk#ff was placed on DML for “Sick Benefit



Fraud Violation.” ECF No. 15-15. On November 22, 2015, Plaintiff was placed on
administrative leave after Team Leader Mr. &ahler accused Plaintiff and his co-worker,
Jasun Dzurka, of sleeping dhe job. ECF No. 15-19, 15-2@n December 3, 2015, Mr.
Brissette provided Plaintiff a letter informimgm that his employment was terminated. ECF No.
15-20.

Thus, there was a close temporal nexus éetwPlaintiff's assexin of his FMLA rights
and the adverse decisions. Within two month&isfFMLA request, and within one week after
his application was decided, he was inveséigdor wrongdoing. He was placed on DML within
three weeks thereafter, and terminated withiio months of being placed on DML. Given the
relatively light burden of proof iposed on Plaintiff at this staghe has furnished sufficient
evidence of a causal connection.

Defendant asserts that temporal proximitynsufficient to establish a prima facie case.
Defendant offers no legal authgrior this proposition, and does not address the substantial legal
authority to the contrary. Defendant notes thatr@iff had previously been granted FMLA leave
during his employment at SCJ, lides not explain how this ndga the circumstantial evidence
of retaliation for this pdicular FMLA request.

Defendant notes that Mr. Brissette, the supervisor whadentiae decision to terminate
Plaintiff, had no knowledge of Plaintiff's FMLA regste Mot. at 19 (citing Bssette Aff. at § 18,
ECF No. 10-4.). Defendant theredocontends that Plaintiff cannot meet the second element of
his prima facie case. This overlooltee other adverse decisionisgue, hamely the decision to
place Plaintiff on DML. Indeed, DML was the finstage of the positive discipline process short
of termination, and any infraction committechile an employee was on DML resulted in

automatic termination. ECF No. 15-15. Ms. Nesdled not Mr. Brissette, was responsible for the



decision to place Plaintiff on DML. ECF No. B5-15-15. Ms. Nestle was aware of Plaintiff's
FMLA request. Nestle Aff. at 10, ECF No. 10.%uB, Plaintiff has established each element of
his prima facie case.

B.

Once the plaintiff has carried its burden detablish a prima facie case of FMLA
retaliation, the burden shifts to the employer to articulate &rege, non-retaliatory reason for
the adverse employment actidbonald v. Sybra, In¢.667 F.3d 757, 761 (6th Cir. 2012). To
carry this burden, a defendant “must cleas®t forth, through the introduction of admissible
evidence, reasons for its actions which, if é&atd by the trier of fact, would support a finding
that unlawful [retaliation] was ndhe cause of the employment actiold” (citing St. Mary’s
Honor Citr. v. Hicks509 U.S. 502, 506—07) (citations and quotations omitted).

Here, Defendant has offered a legitimate,-retaliatory reason foplacing Plaintiff on
DML and for terminating him. Plaintiff was out @ick leave from July 11 to July 27 with knee
problems and a sesamoid fracture in his footnBfaappeared in a Facebook picture on July 19,
2015 with three other individuals captioned “200is and Ed’s Golf Scramble Champs.” The
picture was brought to Ms. NesHattention on July 20, 201&CF No. 15-8. Ms. Nestle called
the golf course and spoke with an employee wdfirmed that the gocramble took place the
weekend of July 17, a weekend Plaintiff wabllave otherwise been scheduled to wiatk On
July 25, 2018, Plaintiff appeared in a Facebook paptioned “Tubing the Rifle River.” ECF No
15-8. This Facebook post was broughtMs. Nestle’s attention on July 28, 201/8. On
September 16, 2015, Ms. Nestle @enior Human Resources Assde Anna Bluj met with
Plaintiff. ECF No. 15-8. They quisned him about various activiéne was and was not able to

do during his time off due to his medical condition. Sharrow Dep. at 51-56. He told them it was



difficult to walk and climb stairsld. at 52. They also showddm the picture from the golf
outing and questioned him about his attendaliteat 55. On September 24, 2015, Ms. Nestle
prepared a memorandum of this investigation. ECF No. T58.memorandum indicates that
Plaintiff admitted to Ms. Nestle and Ms. Blhjat he “participated in the tournament’ He told
them he had also tubed down the rifle rivdr.at 60.

Based on the facebook posts and the intervidéWv Rlaintiff, Ms. Nestle determined that
Plaintiff's activities during sick leave were msistent with his reasons for being out on sick
leave, and recommended tlthé company place Plaintiff ddML. ECF No. 15-8. On October
9, 2015, Ms. Nestle provided Plaintiff a memoedum placing Plaintiff on DML for “Sick
Benefit Fraud Violation.” ECF No. 15-15.

On November 22, 2015, Plaintiff was placad administrative leave after Team Leader
Mr. Pratcschler accused Plaintiff and his coenr Jasun Dzurka, of sleeping on the job. ECF
No. 15-19, 15-20. Ms. Bluj ahPlaintiff’'s supervisarMr. Brissette, condded an investigation
of the alleged violation. ECF No. 15-20. Thayerviewed Plaintiff, reviewed a photograph
taken by Mr. Pratcschler, and determinedt tRlaintiff had been sleeping on the jbdh. They
also determined that Plaintiff had lied when he denied sleeping on the job in the intéview.
Because Mr. Sharrow was already at the DeciMaking Leave (DML) stage of discipline, the
next step was termination. On December 3, 2B, Brissette provided Plaintiff a letter
informing him that his employment was terminated“inattention to job duties; sleeping on the
job; as well as lying regandlj this incident in a compangvestigation.” ECF No. 15-20.

Fraud and dishonesty in connection with segland obtaining paid leave are legitimate,
non-retaliatory reasons fadverse employment actioSee Seeger v. Cimeiati Bell Tel. Co.,

LLC, 681 F.3d 274, 284 (6th Cir. 2012) (“fraud afishonesty constitute lawful, non-retaliatory
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bases for termination.”Allen v. Butler Cty. Comm'ys331 F. App'x 389, 395 (6th Cir. 2009)
(quotingCallison v. City of Phila.430 F.3d 117, 121 (3d €2005) (“Nothing in
the FMLA prevents employers from ensuring thatployees who are on leave from work do not
abuse their leave.”).

C.

Finally, once the employer articulates a legéte non-retaliatory sson for the adverse
employment action, the burden shifts back toplaentiff to show that the employer’s proffered
reason for the adverse decision \agsretext for unlawful retaliatiohd. A plaintiff can rebut the
employer’s proffered reason by showing that it hadasis in fact, did na&ctually motivate the
adverse decision, or was insufficidn warrant the adverse decisi@onald v. Sybra, In¢c.667
F.3d 757, 762 (6th Cir. 2012). Although tempopmbximity between the protected FMLA
activity and the adverse decision can be sufficiergstablish Plaintiff's prima facie case, such
temporal proximity alone cannot establish pret&kirjanc v. Great Lakes Power Serv. (22
F.3d 309, 317 (6th Cir. 2001). When evaluating the basis for the employer’'s decision, the
employer is entitled to the bdnef the honest belief ruleDonald, 667 F.3d 757, 763.

Plaintiff has not provided evidence to demoatgpretext. With respect to the decision to
place him on DML, Plaintiff makes various argungeand assertions in his “statement of facts”
section which could be relevant to the pretexlysis, though he does ngpecifically argue that
the employer’s decision to place him on DML smaretextual. Rather, dipretext argument is
specifically directed at the termination decisiblevertheless, the decisido place Plaintiff on
DML is independently relevant to the pretext inquiry, as Plaintiff's DMitust was part of the
reason for his termination. The decision tocpl@laintiff on DML thusrequires independent

consideration.
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Plaintiff offered testimony garding what he specificallgid during the golf outing. He
explained that did not participatin the golf outing but merelyode in the golf cart for nine
holes, walked up to the green watch his teammates putt, and walked to and from his car.
Sharrow Dep. at 49d. He also testified with respect toettubing trip that dlhe did was float
for a few hours with his feet in cold wated. at 50. Plaintiff's explanation for his activities
during his sick leave is only relevant to the extieé was shared with Ms. Nestle when she made
the decision to place him on DML. Whether or mi&intiff actually participated in the golf
outing is not dispositive. Under the honest beligé, the employer is etied to reasonably rely
on a particularized set of facts that werébe it when the adverse decision was ma&ieith v.
Chrysler Corp, 155 F.3d 799, 807 (6th Cir. 1998).

The memorandum prepared by Ms. Nestledatdis that, during their meeting, Plaintiff
“admitted that he participated in the tournament.” ECF No. 15-8. She also had possession of a
facebook picture Plaintiff appesd in which was captioned “20IBm and Ed’s Golf Scramble
Champs.? Id. Ms. Nestle also called the golf courtgeconfirm that the event took place the
weekend of July 17, when she knB\aintiff was out on sick leavéd. Plaintiff’'s testimony that
he did not participate in the event does not craajaestion of fact as to pretext because he has
provided no evidence that this information was stlavith Ms. Nestle. Plaintiff contends that he
informed Ms. Nestle and Ms. Bluj that “he didt actively golf, but simply rode around in the
car[t].” Resp. at 9. In support of this assertion, hesditepage 56 of his deposition transcript,

which reads as follows:

1 A golf “scramble” is a team event consisting of several teams of two or more players. Each player hits a tee shot,
after which the team selects the best shot from the gitngpremaining players retrieve their ball, move it to the
location of the best tee shot, and all players on the étafinom that spot. This procesepeats after each shot until

the ball is in the hole. A scramble can be played with any number of people, though havipipgereprovides a
greater advantage, as it gives a team more shots to chooséttmifgolftips.golfweek.com/play-golf-scramble-
20173.html
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Q: Do you remember telling Ms. Blapd Ms. Nestle that you had been at
the golf tournament thateekend of July 17, 20157
A: Was | there?
Q: Do you remember tellingpem that you were there?
A: | don’t remember telling them that.
Q: --once they showed you the photo?
Okay. You don’'t —
A: | don’t remember telling them that, no.
Q: Okay. If their notes say that ytald them that you had been at the golf
tournament, any reason to think that’s inaccurate?
A: No.
Q: Okay. Do you remember telling them or confirming for them that in
order to participate ithat golf tournament you ould have had to be on
your feet quite a bit?
A: That was their opinion.
Q: Okay. Do you remember agreeing with it?
A: Agreeing that that was their opinion, yeah.
Q: Do you agree that to participgteu would have had to be on your feet
quite a bit?
A: No.
Q: Okay
A: | said | rode around in the cart and that's what | did.

Sharrow Dep. at 55-56 (emphasis added).

In short, Plaintiff did not testify, as he nmontends, that he tolds. Nestle and Ms. Bluj
that he did not golf. Plaintiff stated “I saiddde around in the casind that's what | did.Td. at
56:21. The most recent question asked priothtat statement was “Do you agree that to
participate you would have had be on your feet quita bit.?” Thus, Plaintiff appears to be
reiterating his answer from padg® that he rode in the cart and did not play golf. He does not
appear to be reporting what he said to Ms. Memtd Ms. Bluj. Furthermore, Plaintiff testified
that he did not even remember telling Ms. Nestle and Ms. Bluj thattévededthe event. Thus,
he would not have testified momenater that he inaict told them he rodaround in a cart at the
event. The only logical conclusion is that Plaintiff's statement at 56:21 was in response to the
most recent question asked priorthe statement. That question concerned his actual activity

during the event, as opposed to what he repootdds. Nestle and Ms. Bluj. Considering he had
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already explained his activity at page 49, whenwas questioned about it again he responded “I
said | rode around in the camd that's what | did.”

Even if Plaintiff did in facttell Ms. Nestle that he “rodaround in a cart,” this is not
equivalent to telling her that haid not play golf Without additional explanation, if all he told
her was that he rode in a cart, the only reasenadmclusion for her to reach was that he simply
rented a golf cart for his rourets opposed to carrying his owag, using a cadelj or using a
pull cart. Ms. Nestle would not txia reasonably concluded that $immply observed other players
golfing while remaining in the caft.The undisputed evidence denstrates that Plaintiff
reported to Ms. Nestle that he participated m glf tournament, as Ms. Nestle indicated in her
memorandum. ECF. No. 15-8. Plaintiff has not sigftly called this eddence into question,
and thus has not established awgee dispute of material facdee Andersqrt77 U.S. at 251-52
(noting that the Court must view the evidence dralv all reasonable inferences in favor of the
non-movant and determine “whethiéde evidence presendéssufficient disagreement to require
submission to a jury or whether it is so oneedidhat one party must prevail as a matter of
law.”).

He also told her that htebed the rifle river, though hdid not provideany other detail
concerning his conversation with MNestle about the tubing tripd. at 60. When questioned
about his limitations during sickdge, he told her that he dhalifficulty walking or climbing
stairs, and had totarnate between ice dreat applicationdd. at 52, 54. He disputed whether
his activities were equivalent twork functions which requiretdim to run up and down stairs,

climb in and out of machines, and scrape wilgsat 61.

2 The statement in Plaintiffisesponse brief that he “simply rode around in the car[t]” is not consistent with his
previous testimony. Resp. at 9. In fact, Plaintiff testifteat he also walked up to the green to watch people putt.
Sharrow Dep. at 49.

-14 -



Based on this information, Ms. Nestle hadsufficient factual basis to support her
determination that Plaintiff's activities during Isgk leave were inconsistent with the reasons
he was out on sick leave and thatsheuld be placed on DML for benefit fraud. Ms. Nestle
was under no obligation to ascertain preciselyat physical activities he engaged in and
compare those activities to his work functioBee was not required to determine how many golf
shots Plaintiff took (if any), wéther he only walked to the egns to watch people putt, or
whether his tubing trip included péigal activity beyond simyp resting his feet in cold water for
three hours. The employer's decisional process need not be optimal or leave every stone
unturned so long as the employer makes aredsy informed and considered decisiSBmith v.
Chrysler Corp, 155 F.3d 799, 807 (6th Cir. 1998).

Ms. Nestle relied on photographic evidenand Plaintiffs own admission that he
participated in the golf scrambknd tubed the rifle river whilbe was out on leave with a
sesamoid foot fracture and a knee condition. Pfamafported to Ms. Nestléhat these conditions
made it difficult to walk or climb stairs, antthat he had to alterratbetween heat and ice
applications. Sharrow Dep. at 52, 54. On thisifiashe determined that his activities were
inconsistent with his reasons foeing out on sick leave. Plaifittannot create a genuine dispute
of fact as to pretext by reframing his tersedeveloped testimony conoarg the information he
provided to Ms. Nestle. At the pestt stage, the impetus is on Rl#f to furnish evidence that
he explained his activitieto Ms. Nestle, and that his expddion provided sufficient detail to
potentially undermine her conclusions and overhide good faith belief that he had engaged in
benefit fraud. Plainti has not done so.

With respect to the termination decision, Plaintiff asserts that the evidence of him

allegedly napping on the job “diabt actually motivate the decision and/or was too insufficient
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to motivate the decision.” Resp. at 21-22. mlHi argues that Defendant openly tolerated
inattention to duties, including wehing TV, reading, and taking napd. Plaintiff also argues
that “Defendant does not and cannot produce eggdmat it uniformly applies its attention to
duties policy.” Id. Pretext can be demonstrated “weevidence that other employees,
particularly employees not in the protected clasgre not subject to an adverse decision “even
though they engaged in subdtally identical condutto that which the employer contends
motivated” the adverse decisiodanzer v. Diamond Shamrock Chemicals,@89. F.3d 1078,
1084 (6th Cir. 1994) ((overruling on other grounds recognizeGdiger v. Tower Autp579
F.3d 614, 621 (6th Cir. 2009)). Plaintiff is naiken, however, regarding who bears the burden
to establish pretext. Defendant need not priha it uniformly enforces its policies. Rather,
Plaintiff must produce evidence that Defendant dudsiniformly enforce its policies.

To establish pretext based on selective enforcement of Defendant’s policies, Plaintiff
must establish that he was treated differenthntemployees who aren’t in the protected class,
and that he was otherwise similarly situated to those employeals nmaterial respects. See
Mitchell v. Toledo Hosp964 F.2d 577, 583 {6Cir. 1992). The plaintiff and the comparators
“must have dealt with the same supervisor, haeen subject to the same standards and have
engaged in the same conduct without such diftea&ng or mitigating circumstances that would
distinguish their conduct or the erogér’s treatment of them for itMitchell, 964 F.2d at 583.

Plaintiff identified four individuals Wwo have slept on the job, including Steve
Mikelychek, Mr. Pratschler (the team leaddronaccused Plaintiff of seping), Will Butterfield,
and Dave Houghtaling. Notably, Plaintiff hasoguced no information about these employees.

First and foremost, it is not clear whether thesgloyees engaged in protected conduct. It is
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entirely possible that they also requested FMEeAve, which would undercut an inference of
Defendant’s retaliatory intent.

Nor has Plaintiff provided any evidence that they were similarly situated in any respect
other than the fact that theyept on the job. Plaintiff has praled no evidence as to whether
these individuals dealt with the same supervigdaintiff has providedo evidence that they
weresubject to the same standarddaintiff contends that themployer’s policy on inattention
to duty is the relevant standard. However, Ritiioverlooks a key distiguishing detail, namely
that he was on DML, the final stage in the diBogry process prior to termination. Thus, he was
not subject to the same standasl all other employees. Rathée was subject to immediate
termination for workplace misconduct. Plaintifas not produced any evidence that the other
employees he identified were also on DML. Nw@s Plaintiff provided evidence that he was
engaged in the same conduct as his alleged a@atys. Indeed, PIdiff was terminated not
only for sleeping on the job but also figing about it during the company investigatideCF
Nos. 15-19, 15-20. He has notoduced evidence that other employees engaged in the same
conduct.

Notably, Defendant has produced affirmative evidence that its proffered reasmotwas
pretextual, even though Defendavds under no obligation to do soorder to obtain summary
judgment. Defendant identified Jason Dzurka, Plaintiff's co-worker who was also caught
sleeping on the job. Mr. Dzurka is the only comparator about whom any information is known.
Indeed, it is difficult to imagine a more apprigpe comparator than Mr. Dzurka. Neither party
has suggested that Mr. Dzurkead requested FMLA leavayr otherwise engaged in any
protected activity. Thus, he is side the protected ats. He was caught sleeping in the same

room as Plaintiff at precisely the same tiraed was discovered and reported by the same team
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leader, namely Mr. Pratcshler. fact, Plaintiff and MrDzurka were sitting solose together that
the picture Mr. Pratcshler toaaptures both of them. Mr. Dzurka was also on DML at the time
of this incident, and was terminated by the saupesvisor, Mr. BrissetteBrissette Aff. at § 17.
This tends to undermine any infecenof retaliatory intentparticularly giverPlaintiff’'s lack of
affirmative evidence of pretext.

Because Plaintiff has not produced any evidence upon which a reasonable jury could
conclude that Defendant’s proffered reasongtieradverse decisions were pretextual, summary
judgment will be granted for Defendant Blaintiff's FMLA retaliation claim.

\Y2

TheMichiganWorkersDisability Compensation Act (MWDCA) provides:

A person shall not discharge an emplogeen any manner discriminate against

an employee because the employee filed a complaint or instituted or caused to be

instituted a proceeding under this actbecause of the exercise by the employee

on behalf of himself or herself or others of a right afforded by this act.

MCL § 418.301(13). Where, as hera plaintiff relies on indect evidence to support his
MWDCA claim, theMcDonnel Douglasburden shifting framework applieBortman v. ACO
Hardware, Inc, 405 F. Supp. 2d 812, 822 (E.Mich. 2005) (citingChiles v. Machine Shop,
Inc., 238 Mich. App. 462, 470 (1999)). In order to establish a prima facie case of retaliatory
discharge, a plaintiff must estiesh that: 1) he asserted hight to workers’ compensation
benefits; 2) the defendant knew that plain@fserted his right to workers’ compensation
benefits; 3) the plaintiff suffered an adversmployment action; and) there was a causal
connection between the plaintiffassertion of his right to woeks’ compensation benefits and
the adverse employment actid.

Once a plaintiff establishespaima faciecase, the burden shifts to the defendant to

articulate a legitimate, non-retaliatoryason for the adverse employment decididnOnce the
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defendant has met this burden of production, thenplf “must be afforded the opportunity to
prove by a preponderance of thadewce that the legitimate asons offered by the defendant
were not its true reasons, but warpretext for [unlaful retaliation].” 1d.

The ADA provides that “[nJo covered eyt shall discriminate against a qualified
individual on the basis of dibdity in regard to job apcation procedures, the hiring,
advancement, or discharge of employees, eyga@ compensation, job trémg, and other terms,
conditions, and privileges of grioyment.” 42 U.S.C. § 1211&). Claims under Michigan’s
Persons with Disabilities Civil Rights Act \(WDCRA), MCL § 37.1102(1);essentially track
those under [the ADA].Demyanovich v. Cadon Plating & Coatings, L.L.TA7 F.3d 419, 433
(6th Cir. 2014). Where, as here, a Plaintiff relies on indirect egalém support his PWDCRA
claim, theMcDonnell-Douglasurden shifting framework applielsl.

As explained above, Plaintiff has produasal evidence upon which a reasonable jury
could conclude that Defendant’s proffered oeesfor the adverse dsens were pretextual.
This finding applies with equal force toaitiffs MWDCA and PWDCRA claims as well.
Indeed, Plaintiff offers no additional evidencepoétext to support theseanins other than what
was offered in support of his FMLA claim. RathBraintiff's response Ief contains one catch-
all section labelled “pretext” which contains aflthe arguments addressabove. For the same
reasons explained above, Plaintiff's pretext argumiaitsThus, even if Plaintiff could establish
a prima facie case to support his MWDCA aPWDCRA claims, Defendant would still be

entitled to summarydgment on all claims.
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V.
Accordingly, it iSORDERED that Defendant’'s motion f@aummary judgment, ECF No.
10, isGRANTED.
It is further ORDERED that Defendant’s motion to strike, ECF No. 8DENIED as
moot.

It is furtherORDERED that the complaint, ECF No. 1,[dSMISSED.

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

Dated: April 12, 2018

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on April 12, 2018.

s/Kelly Winslow
KELLY WINSLOW, CaseManager
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