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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
J & J SPORTS PRODUCTIONS, INCORPORATED,
Plaintiff, CaseNo. 17-cv-11897
V. Honorabl@homasL. Ludington
PERR’S PUB, INC., and MICHAEL J. PERRY,

Defendants.

/

OPINION AND ORDER DISMISSING ORDER TO SHOW CAUSE AND GRANTING
IN PART MOTION FOR JUDGMENT ON THE PLEADINGSAND FOR DEFAULT
JUDGMENT

On June 14, 2017, Plaintiff J & J Sporto#uctions, Inc., fileda complaint against
Defendants Perr’s Pub, Inc., and Maeh J. Perry alleging that tizefendants illegally aired the
2015 Mayweather-Pacquiao bogi match without entering im a licensing agement with
Plaintiff. ECF No. 1. Defendantgere timely served, but did not file a response within the deadline
provided by the Federal Rules oMIiProcedure. ECF Nos. 5, 6.\%#al weeks after the deadline
to answer passed, the Court directed the Piatatishow cause why this case should not be
dismissed for failure to prosecute. ECF No. 7. Bpomse, Plaintiff indicated that the parties had
been unsuccessfully pursuing settlement and siegparaquested Clerk’s Entry of Default. ECF
Nos. 8, 9. The Clerk of Court entered default, Blaintiff did not move for entry of default
judgment. On August 29, 2017, the Court dismisseattier to show causad directed Plaintiff
to either file a motion seeking entry of defguttgment or explain whygo motion was forthcoming

on or before September 22, 2017. ECF No. 11lrddponse was received by that deadline.
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On September 11, 2017, Defendants (proceedimg@r filed an answer to the complaint
wherein they contend that they showed tigétfiwith permission. ECF No. 12. On September 19,
2017, Defendants filed a supplementary answer stiopgethat the Court dmiss the suit with
prejudice. ECF No. 13. Finally, on Septemi&®, 2017, Plaintiff filed a motion for default
judgment against Perr’'s Pub and for judgment erpteadings against Michael J. Perry. ECF No.
15. Plaintiff further filed a respoago the Court’s priocorder to show caus&CF No. 16. Plaintiff
indicated that Defendants had previously begpresented by counsehd that Plaintiff had
delayed requesting default judgment while lsgtent negotiations proceeded. Eventually,
negotiations broke down and Defendants’ coumstidrew from representing Defendants. On
October 10, 2017, Michael Perry filea pro se response to tHeow cause order reiterating his
belief that he has not engaged in any illegal action and requesting “a reasonable amount of time”
to retain anotherteorney. ECF No. 17.

A hearing on Plaintiff's motion for judgmen the pleadings and for default judgment
was held on October 24, 2017. Foz thllowing reasons, the orderdbow cause will be dismissed
and Plaintiff’s motion for judgment will be granted.

.

The well-pleaded factual allegations in Ptdits complaint (along vith the few allegations
that Defendant Michael Perry has untimely contbsiéll be summarizedPlaintiff J & J Sports
Productions, Inc., is a CalifomiCorporation which “paid foand was thereafter granted the
exclusive nationwide television digiution (closed-circit) rights to the ‘Fght of the Century’
Floyd Mayweather, Jr. v. Manny Pacquiao Champhip Fight Program.” Compl. at 3—-4. Perr’s
Pub is a Michigan corporation, owsh@nd operated by Michael J. Perg. at 3. J & J Sports

alleges that it “entered into . . . sublicensiagreements with various commercial entities



throughout North America, including entities withthe State of Michigan, by which it granted
these entities limitedublicensing rights|,] specifically theghts to publically exhibit the Program
to the patrons within their respective ddishments . . . on a pay-per-view basld.”at 4-5.

J & J Sports further alleges that

on May 2, 2015, Defendant(s) dhael J Perry was/wereettowner(s) . . . and/or

an individual(s) with dminion, control, oversight and management of the

commercial establishment Perr's Pub,.Jnc. . and was either aware of the

unauthorized display of the program, . ndaacitly or explicitly approved same or

was physically present at the time thegmam was displayed, and in either event

had actual or constructive knowledge thie display of the program in the

commercial establishment.

Id. at 4.

Additionally, “[s]aid unauthorized interception . by each of the Defendants was done willfully
and for purposes of direct and/or indirect conuiaradvantage and/or private financial gaid.”

at 5.

In his pro se response, Michael J. Peragest: Were [sic] a small bar who did show the
Mayweather & Pacquiao fight. We had no idbare was even a J&J Sports Production in
existence. If that was the case we would hasser showed the fight.” Supp. Ans. at 1, ECF No.
13. Perry separately explains: “We paid Diskhow the fight [illegible] Mayweather & Pacquaio
& now were [sic] being sued by J&ports Productions Inc.” Aret 1, ECF No. 12. Perry attaches
a copy of the complaintitih several handwritten responsese8fically, Perry admits that venue
is proper, admits that Perr's Pub is a Michiganporation located in Saginaw Michigan, denies
that the complaint lists his ceat address, and denies thatviies aware of the unauthorized

display of the program, tacitly or explicitly approved its display, or had actual or constructive

knowledge that the program was dig@d in a commercial establishmelat. at 2—4.



J & J Sports lists three claims for relief in asmplaint. First, J & J Sports alleges that
Defendants violated 47 U.S.€.605 (The Communications Aof 1934), which prohibits the
unauthorized publication or use of communicati@wmnpl. at 4-6. Next, J & J Sports alleges that
Defendants violated 47 U.S.C. § 553, which prohithiésunauthorized recepn of cable service.
Id. at 6-8. Finally, J & J Sports alleges tBatfendants committed common law conversidnat
8. J & J Sports requests $110,000 for violatio@ofint One, $60,000 for vialion of Count Two,
and compensatory damages, exemplary damages, punitive damages, and treble damages pursuant
to Count Threeld. at 9-10. Plaintiff likewiseequests a reasonable atiey fees award pursuant
to each Count.

.

A judgment by default may be entered agaia defendant who has not pleaded or
otherwise defended against an action. Fed. R.Zi85(b). Before a default judgment may enter,
a party first must obtaia default. Fed. R. Civ. P. 55(a). Oracdefault is entered, the defendants
are considered to have admitted the wekaplked allegations in the complaint, including
jurisdiction. Ford Motor Company v. Crosd41 F.Supp.2d 837, 845 (E. Mich. 2006) (citing
Visioneering Construction W.S. Fidelity and Guaranty661 F.2d 119, 124 (6th Cir. 1981)).
Here, Plaintiff properly obtained a default agaibstendants, and the clerk certified that a notice
of default was served on Defendants. ECF Nos. 8, 10.

After a party secures the entry of defaulg garty may apply for default judgment. Fed.
R. Civ. P. 55(b). In reviewing an application for a default judgment, “[tjhe court may conduct
hearings or make referrals ... when, to enteeftectuate judgment, iteeds to: (A) conduct an
accounting; (B) determine the amount of damag@€$;establish the trhtof any allegation by

evidence; or (D) investigate anyher matter.” Fed. R. Civ. P. %5(2). While the well-pleaded



factual allegations in the complaint are taken as true when a defendant is in default, damages are
not. Ford Motor Company441 F.Supp.2d at 848 (citinthomson v. Woosted14 U.S. 104
(1885)). The Court must determine the proprigtygl amount of the default judgment where the
damages sought are not for a sum cert@eeFed. R. Civ. P. 55(b). “Ordinarily, the District
Court must hold an evidentiaproceeding in which the defenddrds the opportunity to contest
the amount [of damages&ntoine v. Atlas Turner, Inc66 F.3d 105, 110 (6th Cir. 1995) (internal
guotation and citation omitted). However, R&k gives the court the siretion to determine
whether an evidentiary hearing is necessary, or whether to rely on detailed affidavits or
documentary evidence to determine damag§esphenson v. El Batrawh24 F.3d 907, 916 (8th
Cir. 2008).

1.

A.

The threshold issue is whether Perry’s préilsgs should be congtied as answers to the
complaint for one or both Defendants and, if so, what impact those filings have. Pursuant to Federal
Rule of Civil Procedure 55, entry of default judgrhproceeds in two steps. First, “[w]hen a party
against whom a judgment for affirmative reliebsught has failed to plead or otherwise defend,”
the plaintiff may request the Clerk’s Office toten“default.” Rule 55(a). However, “[tlhe entry
of default does not itself res@vany party’s liability. Only audbsequent default judgment will
have that effect. But the entry of default is gtillimportant step in the process because, once the
entry of default is made, the party in default cagranswer or otherwisentest liability.” Federal
Rule of Civil Procedure 55, Practice Comment&ge also VLM Food Trading Int'l, Inc. v. lllinois

Trading Co, 811 F.3d 247, 255 (7th Cir. 2016).



In this matter, Plaintiff sought and obtainewtry of default against Defendants prior to
any answer being filed. At this point, Defendardsild not cure their default by filing an answer.
Rather, Defendants’ remedy wouldtibenove to set aside the defigpursuant to Rule 55(c) (“The
court may set aside an entrydsfault for good caus®. Neither Defendant has expressly moved
the Court to set aside the default, and so asyvanthat either Defendant might have filed is
irrelevant*

Nevertheless, Perry is pro se, and peofilings must be construed liberalBridge v.
Ocwen Fed. Bank, FSB81 F.3d 355, 358 (6th Cir. 2012). Accordingly, Perry’s post-default
filings will be construed as requests to sside the default. Because, even accepting all
representations in those filings as true, Pelwgs not contest his liability for the underlying
violations, good cause to set asitte default does not exist.

Even liberally construed, Perry’s pro se filings assert merely (1) that he was unaware of J
& J Sport’s existence until sued, and (2) he paid Dish to view the fight but did not pay for a
commercial license from PlaintifSeeAnsw. & Supp. Answ., ECF Nos. 12, 13\either fact
operates as a defense to Plaindifillegations, much less a ratitator why the default should be
set aside. Thus, accepting the wédguled factual allegations asdt Plaintiff has stated claims
for violation of 47 U.S.C. § 605, 47 UG. 8 553, and common law conversion. The only

outstanding issue is callation of damages.

! Plaintiff asks this Court to confirm that Perry cannot repreBerr’'s Pub pro se. Thatdisrrect. “It has been the law

for the better part of two centuries, for example, that a corporation may appear in the federal courts only through
licensed counselRowland v. California Men's Colony, Unit Il Men's Advisory Coy€lb U.S. 194, 201-02 (1993).

Thus, any pro se filing submitted by Perry must be construed as filed on his behalf only.

2 Perry also wrote “false” after a paragraph in the complaint asserting that he had actual wcta@nktrowledge
that the program was displayed.” Ans. at 4. That asserionconsistent with his acknowledgment, in the same
document, that the bar showed the fight. And Perry does not dispute other allegationsswénenduich assert that
willfully exhibited the fight for purposesf commercial and private financial gaBeeCompl. at 5. Thus, Perry does
not appear to contest that the fight was shown for commercial gain. To the contrary, he appeeaesittbat point.
More importantly, at the hearing, Perry made cthat the fight was shown with his knowledge.
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B.

Plaintiff limits its briefing regarding damagéo Count One, vioteon of 47 U.S.C. § 605.
Accordingly, Plaintiff will be awarded damagededp on that Count. Section 605(a) provides that
“no person receiving, assisting in receiving, tratng, or assisting in &nsmitting, any interstate
or foreign communication by wirer radio shall divide or publish the existence, contents,
substance, purport, effect, oeaning thereof, exceptrtbugh authorized chaniseof transmission
or reception.” Likewise, “No person not beinglawuized by the sender shall intercept any radio
communication and divulge or publish the exisgencontents, substance, purport, effect, or
meaning of such intercepted communication to any persbn.”

A person aggrieved by violam of 8 605 may seek actual damages or statutory damages.
Plaintiff is seeking statutory damageblot. Judg. at 11, ECF No. 15. Pursuant to §
605(e)(3)(C)()(IN), “the party ggrieved may recover an award of statutory damages for each
violation of subsection (a) ofithsection involved in the actian a sum of not less than $1,000 or
more than $10,000, as the court considers justthEy “[ijn any case in which the court finds
that the violation was committed willfully and rf@urposes of direct or indirect commercial
advantage or private financialigathe court in its discretion mancrease the award of damages,
whether actual or statutory, by an amountnot more than $100,000 for each violation of
subsection (a) of this sectiond. at 8 605(e)(3)(C)(ii). Converselifjln any case where the court
finds that the violator was not aware and had no reason to believe that his acts constituted a
violation of this section, theoart in its discretion may reduceetlaward of damages to a sum of
not less than $2501d.at § 605(e)(3)(C)(iii). Here, Plaintiff seeks an award of $110,000, which
comprises the maximum amount of print¢iggatutory damages—3$10,000—and the maximum

amount of enhanced statutory damages—$100,000. “listemimaterial to liability, but intent is



relevant to the calculation gflaintiff's remedies with regard to the augmented amounts for
liquidated damages for willful violations.Joe Hand Promotions, Inc. v. Easterljngjlo.
4:08CV1259, 2009 WL 1767579, at *4 (N.D. Ohio J@2¢ 2009) (internal citations omitted).

Plaintiff argues that the Court should aa&¢ enhanced statutory damages because
Defendants’ violation of 8 605 wawillful, but Plaintiff has noprovided sufficient evidence of
willfulness. The statute does not expressly definatwbnstitutes a “willful” violation, and courts
have interpreted that word in multiple ways. Bwgpreme Court has held several times that a civil
statute is “willfully” violated ifthe violator’'s actions “showed a disregard for the governing statute
and an indifference to its requirementrans World Airlines, Inc. v. Thurstpa69 U.S. 111, 127
(1985). Other courts have found violations 06@ to be willful “where there were repeated
violations over time, or there was a sophated understanding of the satellite programming
industry and there was a vation of the statutesahregulate the conductlbe Hand Promotions,

Inc. v. Easterling No. 4.08CV1259, 2009 WL 1767579, at *6 n.2 (N.D. Ohio June 22, 2009)
(citing Cable/Home Communication Corp. v. Network Pr@@2 F.2d 829, 851 (11th Cir.1990);
Home Box Office v. Champs of New Haven, B87 F.Supp. 480, 484 (D.Conn.1993)).

The internal structure of § 605 provides sanfermation regardin@ongress’s intent in
authorizing enhanced damages for “willful” violations. Specifically, the damages portion of § 605
identifies three categories of violators. Firserthare violators who act willfully and for purposes
of commercial advantage. 8 6@%3)(C)(ii). Those violators may be liable for damages up to
$100,000 (but not less than $10,000). Second, there are violators who did not act willfully, who
may be liable for damages of up to $10,000 (mitless than $1,000). Anthird, there are what

might be termed “oblivious” violators: those thagre “not aware and had no reason to believe



that [their] acts constituted aolation of this section.” 8 605(e)(3)(C)(iiifhese violators may be
found liable for damages as low as $250.

The existence of the third category of airs strongly suggesteat Congress did not
intend for violators who were negligent in theiokation of the statute to be “willful” violators.
Rather, that distinction—betwe@ndividuals who should havaown better and individuals who
naively violated the statute—isfiected in the second and thirdtegories of violators. In other
words, to justify damages for a willful violatioRl|aintiff must do more tn show that Defendants
should have known that showing the fight purguana private use license was illegal. And
Plaintiff has not advanced afjations or otherwise identified information which would support
such a finding'

Thus, Plaintiff is entitled only to noval, not enhanced, statutory damatjes.

Nationwide, courts have used varioomgethods of determining an appropriate

amount of statutory damages. Some toteshion an award by considering the

number of patrons who viewed the praigyming, often multiplying that number by

the cost if each had paid the residdriga for watching such programming. Some

courts base the statutory damages amouardn iteration of the licensing fee the

violating establishment should have paié flaintiff. Other courts award a flat

amount for a violation.
J & J Sports Prods., Inc. v. Brazilian Paradise, LL&B9 F. Supp. 2d 669, 676 (D.S.C. 2011).
In the past, this Court has calculated®d05 damages by determining the commercial

licensing fee that the defdant should have pai&eel & J Sports Produatins, Incorporated v.

Dugan et al, Case No. 08-cv-11159, ECF No. 23-at (E.D. Mich. Jan. 29, 2009). This approach

3 See als@sarden City Boxing Club, Inc. v. Polanddo. 05 CIV. 3411 (DC), 2006 WL 305458, at *5 (S.D.N.Y. Feb.

7, 2006), aff'd, 228 F. App’x 29 (2d Cir. 2007) (“[Phiff is entitled to an enhancement of damages due to my
finding that defendants’ conduct was willful and for commercial gain, although | am mindful that defendants run a
small business, their profit from exhibition of the figtas likely minimal, and, although the amount of damages
should be an adequate deterrent, the violation is notrieuseas to warrant putting thestaurant out of business.”).

4 Perry is a business owner and presumably derives income on a regular basis from showing sporting events on
televisions in his bar. As such, he should have known that showing a pay-per-view fight in his bar fniespiavdite
use license was illegal. Thus, a statytdamage reduction pursuant to @) (3)(C)(iii) is not warranted.
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is sensible: Plaintiff was deped of the commercial licensingd that it should have received.
Damages in the amount of that fee thus operaaehnaad strokes, to remedy the harm sustained.
Sometimes, courts conduct a “geatron valuation” based on theetiry “that the patrons viewing

the event without access to the unauthorgeawing would have ordered it themselvek& J

Sports Prods., Inc. v. Guzmab53 F. Supp. 2d 195, 198 (E.D.N.Y. 2008) (internal citations
omitted). That approach is not unreasonable, but seems to misconstrue the nature of the harm to
Plaintiff. Plaintiff's commercial licensing payant scheme is not premised on the number of
viewers. Rather, Plaintiff's licensing feespe@d on the licensee’s capacity. A licensee buys a
commercial license to show the fight and accepts the risk that it may not attract enough business
to justify the outlay. To compensate Plaintiff phbr the patrons who actually viewed the fight,

as opposed to the fee that Defemdavould have had to pay tagkdly show the fight, passes that

risk of poor turnout onto Plaintiff.

Thus, Plaintiff will be awated statutory damages in the amount of the commercial
licensing fee that Defendants should have pRidintiff has provided an affidavit from its
investigator indicating that P&rPub has a capacity of approximately 200. Aff. at 2, ECF No. 15,
Ex. 6. Plaintiff has also provided a documéisting its commercial licensing fees for the
Mayweather-Pacquaio fight. For establishmevith a capacity of between 101 and 200 persons,
the fee is $6,000. Fee Schedule, ECF No. 15, ERlaintiff will be awarded judgment in that
amount.

C.
Finally, Plaintiff requestsreasonable attorney fees and costs. Pursuant to 8§

605(e)(3)(B)(iii), the Courtshall direct the recovergf full costs, including awarding reasonable
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attorneys’ fees to an aggrievpdrty who prevails.” Thus, § 60Bandates an award of reasonable
attorney fees to the prevailing party.

The starting point in determining the reasonableness of attorneys’ fees is the “lodestar”
method.Wayne v. Vill. of Sebring36 F.3d 517, 531 (6th Cid994). Under this method, a
reasonable rate is calculated by multiplyinge‘thumber of hours reasonably expended” by “a
reasonable hourly rateltl. (quotingHensley v. Eckerhard61 U.S. 424, 434 (1983)) (internal
guotation marks omitted). “Next, the resultingrsishould be adjusted to reflect the result
obtained.”ld. (internal quotation marks omitted). Adjustm& may be made “to reflect relevant
considerations peculiar tbe subject litigation.Adcock-Ladd v. Sec’y of TreasuB27 F.3d 343,
349 (6th Cir. 2000).

Plaintiff requests compensation for 17.40 tsobilled at a rate of $245 per hoBee
Invoice, ECF No. 15, Ex. 8. In calating the “reasonable hourly rdteourts “should initially
assess thepfevailing market rate in the relevant commuriityAdcock-Ladd 227 F.3d at 350
(quotingBlum v. Stensqm65 U.S. 886, 895 (1984)). Accang to the 2014 Economics of Law
Practice published by the State Bar of Michigan, the median hourly rate for civil litigators is $275.
Econ. Law. Prac. at 6, ECF No. 15, Ex. 9. Plairgiféquested rate is eminently reasonable.

Likewise, the 17.40 hours which&ntiff has billed for is rasonable. Plaintiff’'s counsel
spent just 2.10 hours draftingethomplaint and only 5.20 hourseparing the motion for judgment
on the pleadings and default judgment. Invoice 4t Zhe large majority of the remaining entries
are for .3 hours or less. Givéms case’s procedal history, 17.40 hours isot unreasonable.

The last step in the lodestar analysis is deteng if any reductions to the lodestar figure

are warranted. The Sixth Circuit has incorporatedtielve factors set fdrtby the Fifth Circuit
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in Johnson v. Georgia Highway Express, J#88 F.2d 714, 717-19 (5th Cir.1974), as a starting
point for determining if adjustinthe lodestar figure is warrantedidcock-Ladd227 F.3d at 349.

These factors are: (1) the time and lateguired by a givegase; (2) the novelty

and difficulty of the questions presented; (3) the skill needed to perform the legal

service properly; (4) the preclusion eimployment by the attorney due to

acceptance of the case; (5) the custonfagy (6) whether the fee is fixed or
contingent; (7) time limitations imposed byethlient or the circumstances; (8) the
amount involved and the results obtaine{l{i@ experience, paitation, and ability

of the attorneys; (10) the ‘undesirabilityf the case; (11) the nature and length of

the professional relationship with the dipand (12) awards in similar cases.

Reed v. Rhode479 F.3d 453, 471-72 n.3 (6th Cir. 1999) (citiofpnson488 F.2d at 717-19).
“[M]odifications [to the lodestdrare proper only in certain ‘rare’ and ‘exceptional’ cases,
supported by both ‘specific evidence’ on the rdcand detailed findings by the lower courts.”
Adcock-Ladd v. Sec’y of TreasuB27 F.3d 343, 349-50 (6@ir. 2000) (quotind?ennsylvania v.
Delaware Valley CitizensCouncil for Clean Air 478 U.S. 546, 565 (1986)). A district court
awarding fees “must provide a clear and coneigglanation of its reasons for the fee award.”
Wayne 36 F.3d at 533 (quotindadix v. Johnsor5 F.3d 532, 535 (6th Cir. 1995)). Here, Plaintiff
does not identify any exceptionat@imstances which would warrantieparture from the lodestar
figure.

Plaintiff also requests costs incurredidgrfiling and service in the amount of $523.96.
Plaintiff provides an invoice whiccorroborates that figure. Eacbst incurred was necessary to
bring this suit to completion. Because prevailingipanivho are entitled to attorney fees are also
routinely compensated for costs incurred dutimg litigation, Plaintiff will be compensated for
the costs incurred during litigation. AccordingRiaintiff will be awarded attorney fees in the
amount of $4,091.50 and costs in the amafii§523.96, for a totaward of $4,624.46.

V.

Accordingly, it iSORDERED that the order to show cause, ECF No. 1DIiSMISSED.
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It is further ORDERED that Plaintiff’'s motion for gdgment on the pleadings and for
default judgment, ECF No. 15, GRANTED.

It is furtherORDERED that default judgment GRANTED for Plaintiff on Count One,
Two, and Three of Plaintiff's complaint, ECF No. 1.

It is furtherORDERED, in accordance with Federal Ra&Civil Procedure 55, judgment
on Count One of Plaintiff's Compla is entered in favor of Rintiff J & J Sports Productions,
Inc., and against Defendants Perr’'s Pub,, lacd Michael J. Perry in the amount$6f000.

It is furtherORDERED that that Defendants abd RECTED to compensate Plaintiff J &

J Sports Productions, In&4,624.46 for costs and fees incurred in litigating this matter.

Dated: October 26, 2017 s/Thomad.udington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetrein by electronic means or firs
class U.S. mail on October 26, 2017.

s/Kelly Winslow
KELLY WINSLOW, CaseManager
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