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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

BILLY HOOVER,
Case No. 1:17-CV-11949
Petitioner, HON. THOMAS L. LUDINGTON
UNITED STATES DISTRICT COURT
V.

TONY TRIERWEILER,

Respondent,
/

OPINION AND ORDER DENYING THE AMENDED PETITION FOR WRIT OF
HABEAS CORPUS AND DECLINING TO ISSUE A CERTIFICATE OF
APPEALABILITY, AND DENYING LEAVE TO APPEAL IN FORMA PAUPERIS

On June 19, 2017, Petitioner Billy Hoover filed a petition for writ of habeas corpus
pursuant to 28 U.S.C. § 2254. ECF No. 1. Orobet 2, 2017, Hoover filed a motion for leave to
file an amended petition. ECFON6. That motion was granted.tlener was convicted by a jury
in the Saginaw County Circuit Court of firdegree home invasion, Mich. Comp Laws §
750.110a(2); torture, Mich. Comipaws 8 750.85; aggravatedakting, Mich. Comp Laws §
750.411i; and being a fourth felony habitual after, Mich. Comp Laws 8§ 769.12. Petitioner was
sentenced to concurrent sentences of fivevémty years on the homevasion conviction, twenty
to thirty years on the torture conviction, and fifteeonths to five years dhe stalking conviction.
Petitioner alleges that he was denied the rightésent a defense, that he was denied the effective
assistance of trial counsel, thag #vidence was insufficient to conithat the judgeiolated the
Ex Post Factalause in assessing feessahtencing pursuant to time Victim’'s Rights Act,
that the prosecutor committed misconduct, amat #ppellate counsel was ineffective. The
Respondent has filed an answettie petition, asserting that theiths are procedurally defaulted

and/or lack merit. For the followingasons, the amended petition, ECF No. 7, willdmied.
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l.
This Court recites verbatim the relevdatts relied upon by the Michigan Court of
Appeals, which are presumed correct on habeasw pursuant to 28 U.S.C. § 2254(e)8¢e
Wagner v. Smitl§81 F.3d 410, 413 (6th Cir. 2009):

Defendant assaulted the victim, withhom he had had an unstable dating
relationship, on September 30, 2010. She testified that defendant called her and
stated that her house was damaged and needed repair. She drove to her house and
discovered that the frordoor was “jammed” and thahe lock was no longer
functional. She called defendant’s motbh@rcomplain that he had damaged her
house. During this conversation, defendant entered the victim’s house uninvited.
Defendant spoke with his mother on teeephone and decided to leave the house.
About 60 to 90 minutes later, defendaeturned to the victim’'s house uninvited

with two friends. The victim testified &t she and defendant got into an argument
and that defendant grabbed her shimtd &xposed her breast to his friends.
Defendant then removed a knife from héclren and stated histent to slash her

tires. Defendant and his tvinends went outside, anddlvictim remained inside

her house to call the police. After thetine called the police, defendant reentered

her house. The two continued arguingd @t some point defendant squeezed the
victim’s neck in a “choke hold” from behind. The victim became light headed and
collapsed to the floor. Defendant theridha pillow against her face while telling
someone on the telephone thatwas going to kill the vion. The police arrived

at the victim’s house during the assault, thereby bringing the assault to a sudden
end. The responding officer testifiedaththe victim was lying on the floor
struggling to breathe when he arrived. eTictim eventuallyegained her breath

and identified defendant as her ass#ii The officer immediately arrested
defendant.

At trial, defendant called his two friends as witness&sch friend denied the
victim’s version of the events, testifyitigat she was often “jealous” of defendant.
Defendant’s theory of the case was thatilttim fabricated the assault because of
a heated disagreement between the &W@ gas station on the afternoon of
September 30.
People v. HoovemNo. 308115, 2013 WL 45647, at * 1 (Mich. Ct. App. Jan. 3, 2013).
Petitioner'sconvictionwas affirmed on appeald., leave denied95 Mich. 1004, 846
N.W.2d 388 (2014). Petitioner fdlea post-conviction motion for lief from judgment, which was

denied.People v. HooverNo. 10-035183-FC (Sept. 30, 2015). The Michigan appellate courts



denied the Petitioner leave to appdatople v. HooverNo. 331914 (Mich. Ct. App. July 25,
2016);leave denied00 Mich. 1000, 895 Nv.2d 511 (2017).
In his amended habeas petition, Petitiseks habeas relief on the following grounds:

|. Petitioner’s due process right to presardefense was violated where the trial
court excluded a letter written by the comipéant to defense counsel indicating that
she did not want petitiongarosecuted. The decision ¢éxclude this letter also
violated petitioner’s right to confrontah where defense counsel was unable to
effectively impeach the witness regarding tetter and the defense theory of the
case.

Il. Petitioner was denied his Sixth Amendment right to the effective assistance of
counsel where counsel failed to subpotearecord custodian to authenticate the
complainant’'s phone records, which wouldve substantially contradicted the
complainant’'s story and supported the defense theory that complainant had
fabricated the alleged incident.

lll. The trial court violated the Ex Post Facto Clauses of both the Federal and
Michigan Constitutions when the triaburt assessed a statutory $ 130.00 Crime
Victim’s Rights Act fee when the statuteeffect at the time of the commission of
the sentencing offense provided for a $ 60.00 assessment.

IV. Petitioner's due process rights wevmlated where there was insufficient
evidence presented to show that theiwmicsuffered a substantial alteration of
mental function to sustain a convami of torture. [Mich.Comp.Laws Ann. §
750.85].

V. Petitioner’'s due proass rights were violated vehe there was insufficient
evidence presented to show that the petitiobesKe into a dwellingjto sustain a
conviction of £ degree home invasion. [Mich.Comp.Laws Ann. § 750.110a].

VI. The prosecutor discussed prejudicial evidence during her opening statements
but failed to produce evidence to supptine statements, thereby violating
petitioner’s due process rights.

VII. Petitioner’s Sixth Amendment riglto counsel was viated when counsel
failed to investigate and obtain the mediadord pertaining to medical treatment
or non-treatment.

VIII. Petitioner's Sixth Amendment righto counsel was violated when counsel
was absent from the second half of the preliminary examination.

IX. Petitioner's Sixth Amendment right tthe effective assistance of appellate
counsel was violated whempgellate counsel failed toise a claim of insufficient
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evidence to convict of first degrd@ome invasion on direct appeal, thereby

establishing the requisite “cause” of Mich. Ct. Rule 6.508(D)(3)(a), and as a result

petitioner was prejudiced by the more onersiasidard of review contained within

Mich.Ct.Rule 6.508(D).

.

28 U.S.C. § 2254(d), as amended by The Antiterrorism ardiisfé Death Penalty Act of
1996 (AEDPA), imposes the following stamdaf review for habeas cases:

An application for a writ ohabeas corpus on behalfaoperson in custody pursuant

to the judgment of a State court shall nogbanted with respect to any claim that

was adjudicated on the merits in Statert proceedings unless the adjudication of

the claim—

(2) resulted in a decision that wacontrary to, or involved an
unreasonable application of, cleamgtablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision thatvas based on an unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.

A decision of a state court is “contrary tokally established federalw if the state court
arrives at a conclusion oppositett@at reached by the Supreme Qaum a question of law or if
the state court decides a case differently tthen Supreme Court has on a set of materially
indistinguishable factswilliams v. Taylor 529 U.S. 362, 405-06 (2000). An “unreasonable
application” occurs when “a state court decisiomeasonably applies the law of [the Supreme
Court] to the facts of a prisoner’s caskel’at 409. A federal habeas court may not “issue the writ
simply because that court concludes in its pedwlent judgment that éhrelevant state-court
decision applied clearly &blished federal law erroneously or incorrectig”at 410-11. “[A]
state court’s determination that a claim lacksitmarecludes federal habs relief so long as

‘fairminded jurists could disagree’ on therrectness of the s&atourt’s decision.Harrington v.

Richter 562 U.S. 86, 101 (2011) (citingarborough v. Alvarado541 U.S. 652, 664 (2004)).



Therefore, in order to obtain habeas relief in fatleourt, a state prisonerrequired to show that
the state court’s rejection of hisloer claim “was so lacking in juBtation that there was an error
well understood and comprehended in existlagg beyond any possibility for fairminded
disagreement.Harrington, 562 U.S. at 103. A habeas petitios@ould be denied relief as long
as it is within the “realm of possibility” thatifaninded jurists could findhe state court decision
to be reasonabl&ee Woods v. Ethertoh36 S. Ct. 1149, 1152 (2016).

The Court notes that the Migan Court of Appeals reviewed and rejected the petitioner’s
first claim under a plain error standard becaustalhed to preserve the issue as a constitutional
claim at the trial court levélThe AEDPA deference appliesaay underlying plairerror analysis
of a procedurally defaulted clairBee Stewart v. Trierweile867 F.3d 633, 638 (6th Cir. 2017).
The petitioner raises nireaims in his petition.

[1.
A.

Petitioner first argues that he was deniesl ight to present a defense when the judge
refused to permit Petitioner to question the victinout a letter that she @te to defense counsel
on July 8, 2011, in which the victimdicated that she no longer wadtto prosecut@etitioner.
The trial judge excluded the letten the grounds that it was ilegant. (Tr. 10/27/11, pp. 72-75).

The Michigan Court of Appeals rejected thermlafirst finding that the letter was irrelevant:

! Respondent urges this Court to deny this claim on the ground that it isymaibedefaulted because defense counsel
objected to the exclusion of the evideronly on state law grounds but did najLe that the exclusion of this evidence
violated the petitioner’'s constitutional right to present femee. Counsel, did, howeveegek the admission of this
evidence, albeit only on state evidentigrpunds. Procedural default is not a jurisdictional bar to review of a habeas
petition the meritsSee Trest v. Cajrb22 U.S. 87, 89 (1997). In addition, “federal courts are not required to address
a procedural-default issue before deciding against the petitioner on the nhtardsdn v. JoneS851 F.3d 212, 215

(6th Cir.2003) (citing-ambrix v. Singletary520 U.S. 518, 525 (1997)). “Judicial economy might counsel giving the
[other] question priority, for example, if it were easily dgable against the habeas petitioner, whereas the procedural-
bar issue involved complicated issues of state laarhbrix, 520 U.S. at 525. The Court believes that in light of the
complexities of the procedural default issue, it wouleéasier to proceed to the merits of the claim.
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Here, the letter indicated that the victdid not want to continue the prosecution
against defendant. Defendant arguest tthe letter was relevant because it
supported the defense theory that theimidhad fabricated the charges out of
jealousy or spite and also contradictieel victim’s trial testimony because someone
who had endured what she claimsh@ave occurred woulahot likely ask the
prosecutor to dismiss the case. A wdsie credibility is a material fact of
consequence to the determination ofagtion. However, the trial court did not
abuse its discretion by excluding the victim’s letter in this instance because the
letter was not “probative.” It did not make the victim’s credibility more or less
probable. The letter did notditate that the alleged as#tanever occurred. Rather,

the letter indicates that the victim believed that the personal costs of prosecuting
defendant outweighed any personal Wignthat she may receive from his
prosecution. The victim’s individual vieaf the nature of criminal proceedings
bears no relationship to her credibilitysawitness. Moreover, the victim’s mention

of a personal protection order suggests that the victim still had reason to fear
defendant, which is consistent with theuattoccurrence of thassault. For these
reasons, the letter was not “probative” witispect to the victim’s credibility. We
conclude that the trial court did ndiwse its discretion by excluding the letter as
irrelevant.

People v. Hoover2013 WL 45647, at * 2 (internal citans and quotations omitted).
The Michigan Court of Appeals then conclddbat the exclusion dhis letter did not
violate the Petitioner’s right present a defense:
The exclusion of the letter did not denyfetedant his right tgresent a defense.
Defendant was able to challenge the victieradibility in other respects, such as
by comparing her trial testimony to eithi@r previous testimony at the preliminary
examination or her statement to the inigeging detective. The exclusion of the
letter, therefore, did not deny defenddms$ ability to challenge the victim’s
credibility. Moreover, even if the tier was relevant, it was only minimally
relevant for the reasons explained above. Thus, esnlud the letter did not
“significantly undermine” defendant’s ability question the victim’s credibility.
Accordingly, we conclude that the trial court did not plainly err by excluding the
letter.
Id., at * 3 (internal citation omitted).
Just as an accused has thetrigltonfront prosecution witsees in order to challenge their
testimony, he or she also has thghtito present his drer own witnesses totablish a defense.
This right is a fundamental elemt of the due process of lawashington v. Texa888 U.S. 14,

19 (1967).See also Crane v. Kentucky6 U.S. 683, 690 (1986) (“[W]hether rooted directly in
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the Due Process Clause of the Fourteentheament, or in the Compulsory Process or
Confrontation clauses of the Sixth Amendmeéié Constitution guarantees criminal defendants
‘a meaningful opportunity to present a completedse.™) (internal citations omitted). However,
an accused in a criminal case does not possessrifettered right to offer evidence that is
incompetent, privileged, or otherwise inadsible under the standard rules of evideMmntana

v. Egelhoff 518 U.S. 37, 42 (1996). The Supreme Cauarffact, has indicated its “traditional
reluctance to impose constitutional constraintsootinary evidentiary rulings by state trial
courts.” Crane,476 U.S. at 689. The Supreme Court gitréed court judges in criminal cases
“wide latitude” to exclude evidendbat is repetitive, marginally kevant, or thaposes a risk of
harassment, prejudice, confusion of the issuekl. (quoting Delaware v. Van Arsda#75 U.S.
673, 679 (1986)).

Moreover, under the standard of reviewliabeas cases as enunciated in 8§ 2254(d)(1), it
is not enough for a habeas petitioner to show that the state trial court’s decision to exclude
potentially helpful evidence to the defense wasrarous or incorrect. Iresid, a habeas petitioner
must show that the state trial court’s decistonexclude the evidence was “an objectively
unreasonable application of clearlyadished Supreme Court precedeiee Rockwell v. Yukins,
341 F. 3d 507, 511-12 (6th Cir. 2003).

In the present case, the trial court’s dexridio prevent defense counsel from questioning
the victim about her letter tooansel did not violatéetitioner’s right toconfrontation or due
process, because the evidence was only remogéddyant to the victim's credibility or her
motivation to fabricate the allegations against PetiticBee. Farley v. Lafled 93 F. App’X. 543,
546 (6th Cir. 2006). Although “[tlhe Confrontati Clause places meaningful limits on a trial

judge’s ability to exclude evider under a state’s rules of evidenthose limits are not relevant



when the information in questionsirtually no pobative value.ld. at 547. The victim did not
indicate in her letter that hatlegations against Petitioner wdedse or that she had any animus
against him, only that she no longer wished to grate him. The letter was thus only marginally
probative to challenging the victim’s credibilityence, the decision to exclude the letter did not
violate Petitioner’s righto present a defense.

More importantly, the letter was cumulative of additional evidence that was used to
impeach the victim's credibility. The victim adtted at trial that she did not seek medical
treatment for her injuries. Tr. 10/27/11 at @&0. The victim admitted that she had obtained
personal protection orders agdifige or six different mend., p. 63. Although the victim claimed
that her tire had been slashedh a knife, presumably by P#&tiner, she admitted she never
showed the tire or thknife to the policdd. at 68—70. The victim denied telling Tameka Greene
that she was jealous of Petitionket. at 71-72. Officer Blake Hiben testified that he responded to
the 911 call. Although the victinndicated that Petitioner hadssaulted her, she declined
transportation to the hospital. Tr. 10/26/11 at Pketitioner presented two defense witnesses, who
challenged the victim’s version of events argiroked she made these allegations up because she
was jealous of Petitioner.

In light of the fact that the victim'detter would have beemumulative to other
impeachment evidence, its exclusion from evidetidenot violate the Petitioner’s right to present
a defense or to a fair trighee Washington v. Renjetb5 F.3d 722, 728-29 (6th Cir. 2006).

B.

Petitioner alleges in his secomsgyventh, and eighth claims thregt was denied the effective

assistance of trial counsel. A defentimust satisfy a two prong testorder to establish the denial

of the effective assistance of counsel. First,dbendant must establish that, considering all of



the circumstances, counsel’s performance wageficient that the attorney was not functioning
as the “counsel” within the meaning of the Sixth Amendnf&tnickland v. Washingtod66 U.S.
668, 687 (1984). In so doing, the defendant mustaovee a strong presumption that counsel’s
behavior lies within thevide range of reasonabteofessional assistandd. Stated differently, a
defendant must overcome theepumption that, under the circatances, counsel’s challenged
action might be sound trial strate@trickland,466 U.S. at 689. Second, the defendant must show
that such performance prejadd his or her defenskl. To demonstrate prejudice, the defendant
must show that “there is a ressble probability that, but fooansel’s unprofessional errors, the
result of the proceedingould have been differentStrickland, 466 U.S. at 694. The burden is on
the defendant who raises a claimrméffective assistance of counsahd not the state, to show a
reasonable probability that the result of the prdoegwould have been different, but for counsel’s
allegedly deficient performanc8ee Wong v. Belmoné&b8 U.S. 15, 27 (2009).

More importantly, on habeas review, “the gtien ‘is not whether gederal court believes
the state court’s determination’ under tBeickland standard ‘was incorrect but whether that
determination was unreasonablstibstantially lgher threshold.”Knowles v. Mirzayangeb56
U.S. 111, 123 (2009) (quotingchriro v. Landrigan550 U.S. 465, 473 (2007)). “The pivotal
guestion is whether the state court’s application ofStineklandstandard was unreasonable. This
is different from asking whether defge counsel’s performance fell bel®ivickland’sstandard.”
Harrington v. Richter 562 U.S. at 101. Indeed, “because 8tdckland standard is a general
standard, a state court has eveore latitude to reasonably tdemine that a defendant has not
satisfied that standardknowles,556 U.S. at 123citing Yarborough v. Alvarado541 U.S. at
664). Pursuant to the § 2254(d)(1) standard, a “dodbéferential judicial review” applies to a

Stricklandclaim brought by a habeas petitioner.On habeas review of a state court conviction,



“[A] state court must be granted a deference and latitude that are not in operation when the case
involves review under th8tricklandstandard itselfHMarrington, 562 U.S. at 101. “Surmounting
Strickland'shigh bar is never an easy taskl’at 105 (quotindPadilla v. Kentucky559 U.S. 356,
371 (2010)).

In his second claim, Petitioner alleges th&l counsel was ineffective for failing to
authenticate the telephe record from the victim’s celar phone provider, which prevented
counsel from impeaching the victim with this reto Petitioner argues that the victim’s cellular
phone record could have been used to impeactebémony that she heard Petitioner speak into
a telephone that he was not going to “save” tkémiand that he was going to kill her.

The Michigan Court of Appealgjected the petitioner’s claim:

In this case, defendant cannot show that a different outcome reasonably would have

resulted but for trial counsel’s failure to authenticate the telephone record.

Defendant’s argument is flawed because it presumes that the victim testified that

defendant usetler cellular telephonevhile holding the pillow against her face.

However, the victim did not testify dtial that defendant used her cellular

telephone. Rather, the victim repeatedhtifeed that defendanised “the phone.”

It is possible that she was referringher cellular telephone, defendant’s telephone,

or even a landline telephone. Furtheg tictim’s use of the term “the phone” is

in contrast to her other testimony abdoty phone.” Thus, the absence in the

telephone record of a call made during theetwhen the assault allegedly occurred

would have had minimal impeachment value. We cannot conclude that its
authentication and introduction at triabuld have resulted in a different outcome

by significantly undermining the victim’'sredibility. The téephone record was

not “critical to the issue” of the victit® credibility, so defense counsel was not

constitutionally deficient for failing to authenticate it.

People v. HooverR013 WL 45647, at * 3 (emphasis in anigl) (internal citations omitted).

Petitioner is unable to show that he wagjymticed by counsel’s failure to introduce the

victim’s cellular telephone calecords, in order to impeach thetn’s testimony, in light of the

fact that Petitioner could have used anothémt®ne or a land-line phorte make this callSee
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Daniel v. Palmer719 F. Supp. 2d 817, 829 (E.D. Mich. 20¥@)'d on other grounds sub nom.
Daniel v. Curtin 499 F. App’x. 400 (6th Cir. 2012).

In his seventh claim, Petitioner argues tthafftense counsel was ineffective for failing to
investigate the medical treatment performed by mpadics on the victim at the crime scene, in
order to impeach the victim’s testimony that she had been injured during the incident. Petitioner
is not entitled to relief on his claim for severagens. First, Petitionergsented no evidence that
the victim did not receive medical treatment fguires from the paramedics or that their report
would suggest that the victirhad fabricated these allegationSonclusory allegations of
ineffective assistance of counsel, without any eviideynsupport, do not provide a basis for habeas
relief. See Workman v. Bell,78 F.3d 759, 771 (6th Cir. 1998). A defense attorney has no
obligation to present evidence testimony that would not kia exculpated the defendafee
Millender v. Adams376 F. 3d 520, 527 (6th Cir. 2004) @mal quotation omitted). Petitioner
presented no evidence to this Court or to stete courts that the paramedic report contained
exculpatory information.

Second, any such evidence woliéve at best been cumulativeevidence that had already
been introduced to challenge the victim’s crdiih including her own admission that she did not
want to go to the hospital. Petitioner was notymigied by counsel’s failure to call the paramedics
or introduce their report because such evidema® cumulative of other evidence and withesses
presented at trial in support of Petitioner’s claim that the vibteh lied about the nature of her
injuries and had fabricated the charges against the Petitidoeg,558 U.S. at 22-2Fee also
United States v. Piercé2 F. 3d 818, 833 (6th Cir. 1995). Becatlsejury was “vell acquainted”
with evidence that would haveupported Petitioner’'s claim théte victim fabricated these

charges, additional evidence in support of Petitioner's defense “would have offered an
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insignificant benefit, if any at all¥Wong,558 U.S. at 23. Petitioner is not entitled to relief on his
seventh claim.

In his eighth claim, Petitioner alleges tas constructively denied the assistance of
counsel during the second dayhid two day preliminary examation, where his counsel refused
to further question the victim. On the first dafythe preliminary examination, defense counsel
extensively cross-examined the victimdaOfficer Blake HibenTr. 10/18/10 at 18-24, 29.
Defense counsel requested a continuance oprhkéminary examination to obtain a statement
made by the victim in order to determine whethe needed to further cross-examine her about
the statementd. at 29-32.

At the beginning of the second date thfe preliminary examination there were
disagreements between Petitioner and defense co@emige Bush. Mr. Bush did state “I am not
going to do anything today” and then stated “Hot going to be your lawyer today[.]” and “You
can and get another lawyer.” Tr. 11/30/10 at 36.iBe&t made it clear he wanted another lawyer.
Id. at 36—37. The examining magistrate judge informed Petitioner she did not have the authority
to excuse Mr. Bush, only thercuit court could. The prosecutordicated that after the first
preliminary examination date, defense counsedl tremuested the victim'sanscribed statement
but after reviewing it, decidethat he had no additional quiesis for her. Defense counsel
confirmed that he had no additional questions for the victim after reviewing her statiemaint.
37. After further discussion between the judge anii®eer, Petitioner indicated he had a conflict
with defense counsel but the judge again indicatatht would have to take it up with the circuit
court judge. The judge explainedPRetitioner that defense counbkald made a strategic decision
after reviewing the victim’s statemienot to cross-examine her furthédl. at 37-46. When the

prosecutor moved for the case to be bound ovtraaircuit court, defense counsel opposed the
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motion for bind over, especially & counts three, four, and fiviel. at 46. The Michigan Court
of Appeals rejected the claim:

In this case, all the preliminary examination testimony was presented on October

18, 2010, the first day of the preliminaryaexination. The October 18 transcript

indicates that defense coehgross-examined the prosecution’s witnesses. The

prosecution’s case was, therefore, sutgd to adversarial testing. Seerd v.

Wainwright,477 U.S. 399, 426; 106 S Ct 2595; 91 L.Ed.2d 335 (1986) (Powell, J.,

concurring)(explaining thatcross-examination is an “ordinary adversarial”

procedure). To the externthat defendant arguesathtrial counsel did not
sufficiently cross-examine the proséon’s witnesses, defendant has not

overcome the strong presumption that celimendered effective assistance on a

matter of trial strategy. Sé&ople v. Horn279 Mich.App 31, 39; 755 NW2d 212

(2008). Moreover, at theoaclusion of the final day of preliminary examination,

trial counsel argued againte bind over with respetd counts three, four, and

five. We conclude that defendant'scend claim of ineHctive assistance is

without merit.

People v. Hoover2013 WL 45647, at * 7.

Where defense counsel entirely fails to sabjthe prosecution’sase to “meaningful
adversarial testing,” there has beetonstructive denial of counsahd a defendant need not make
a showing of prejudice to estaltli;neffective assistance of counddbss v. Hofbauel286 F. 3d
851, 860 (6th Cir. 2002Q(oting United States v. Croni466 U.S. 648, 659 (1984)). However,
in order for a presumption of prejudice to aris@sed on an attorney’s failure to test the
prosecutor’s case, so that reveitsated on ineffective assistarafecounsel is warranted without
any inquiry into prejudice, the atteey’s failure to testhe prosecutor’'s case “must be complete.”
Bell v. Coneb535 U.S. 685, 697 (2002).

In the present case, counsel’s alleged errors did not rise to the level of the constructive
denial of counsel, because counsel actively reptes Petitioner at his preliminary examination
and again at triaMoss,286 F. 3d at 860-62. In the present cdséense counsel's failure to more

thoroughly cross-examine the victim at the lipneary examination did not amount to the

constructive denial of counsel because counsel did extensivelyoquie victim on the first day
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of the preliminary examination and then opposed the prosecutor’s motion to bind the case over for
trial. See Burgess v. Book&26 F. App’x. 416, 432-33 (6th Cir. 2013). Petitioner would thus be
required to show that he was prejudiced bynsel’'s failure to more thoroughly cross-examine
the victim at the preliminary examinatiolol. Because he has made no such showing, he is not
entitled to relief on his eighth clairtd.
C.

In his third claim, Petitioner claintat the trial court violated tHex Post FactaClauses
of the United States and Michigan Congidaos by imposing a $ 130.00 assessment under the
Crime Victim’s Rights Act (CVRA), Mich. Comp. Laws 8§ 780.7&tlseq Petitioner claims that
because the crime was committed before Decedffe2010, he should have been subject to only
a $ 60.00 assessment.

Petitioner’s challenge to the imposition aids and costs by the sentencing court is non-
cognizable on habeas review. Where a habeasgpetitis not claiming theght to be released but
is challenging the imposition of ang or other costs, he or sheymmet bring a petition for writ of
habeas corpusSee United States v. Watroli F. 3d 28, 29 (6th Cir. 1995ee also U.S. v.
Mays,67 F. App’x. 868, 869 (6th Cir. 2003) (distraxurt lacked subjechatter jurisdiction over
defendant’'s § 2255 post-judgment motion to reduceseind fine levied in criminal judgment;
defendant was not in custody, as rieggiin a motion to vacate seinice or a petitiofor a writ of
habeas corpus). Petitionettsrd claim is non-cognizable.

D.

Petitioner in his fourth anéfth claims argues that there was insufficient evidence to

support his convictions for torteirand first-degree home invasionisitbeyond question that “the

Due Process Clause protects the accusedstgainviction except upgroof beyond a reasonable
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doubt of every fact necessary to constitile crime with which he is chargedt Re Winship,

397 U.S. 358, 364 (1970). But the critical inquiryremiew of the sufficiency of the evidence to
support a criminal conviction is, “whether theoed evidence could reasonably support a finding

of guilt beyond a reasonable douhtgckson v. Virginia443 U.S. 307, 318 (1979). This inquiry,
however, does not require aurbto “ask itself whetheit believes that the evidence at the trial
established guilt beyond a reasonable doubt.” Instead, the relevant question is whether, after
viewing the evidence in the lightost favorable to the prosecuti@my rational trier of fact could

have found the essential elements of the crime beyond a reasonabléd@l®18-19 (internal
citation and footnote omitted) (emphasis in the original).

A federal habeas court may not overturn aestaurt decision that rejects a sufficiency of
the evidence claim merely because the federak cisagrees with the state court’s resolution of
that claim. Instead, a federal court may granehalrelief only if the state court decision was an
objectively unreasonabbgplication of thelacksorstandardSee Cavazos v. Smigg5 U.S. 1, 2
(2011). “Because rational people can sometimeagiee, the inevitableonsequence of this
settled law is that judges will sometimes encounter convictions that they believe to be mistaken,
but that they must nonetheless uphold.’Indeed, for a federal habeesurt reviewing a state
court conviction, “thenly question undefracksoris whether that findingvas so insupportable as
to fall below the threshold of bare rationalitCbleman v. Johnsg®66 U.S. 650, 656 (2012). A
state court’s determination thtte evidence does not fall balahat threshold is entitled to
“considerable deference under [the] AEDPHAI”

In his fourth claim, Petitioner contends ttta prosecution presented insufficient evidence

to sustain his conviction for torture. Mich. Conjaws § 750.85, the tortirstatute, requires the
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prosecution to establish, as partioé elements of the offense, that the defendant inflicted either
“great bodily injury” or “severe meatl pain or suffering” upon the victim.

The Michigan Court of Appealacknowledged that the victidid not suffer “great bodily
injury” within the meaning of the torture statuReople v. Hoover2013 WL 45647, at * 4. The
Michigan Court of Appeals concluded that thetivn suffered “severe mental pain or suffering”
within the meaning of Mich. Comp. Laws 8(0/85(2)(d), to sustain his torture convictidd. at
*5:

In this case, the victim testified thaefendant grabbed her shirt and exposed her
breast to his friends, which embarrassed Iefendant later pushed her and threw
her cellular telephone at her. Defendéren grabbed her from behind around the
neck and put her in a chokehold. Unable to break free, the victim became
lightheaded, her knees buckled, and shedethe floor. Although the victim tried

to stand up, defendant would et her. At some pointlefendant got a cold towel

and threw it on the victim’s face, for vah one could reasonably infer was for the
purpose of reviving the victim. Defendahen grabbed a pillow and held it down
over the victim’s face with his foot so thette could not breathe. As the victim was
being suffocated, she could hear deferidan a telephone giag, “I'm going to

kill this ... bitch,” “I ain’t going to savéer,” and she “should baut of here” in 15
minutes. The victim testiftethat she thought shwas going to die. Once police
officers arrived and the pillow was releageain the victim’s face, the victim was

in a state of hyperventilation. She wasihg a “very difficulttime breathing” and

was gasping for air. Officer Joseph @#ritestified that the victim was emotional
when he observed her at the scene of $isawdt, and another witness testified that
the victim was “in tears.” Evidence at trial illustrated that the victim had been hit
in the mouth, suffered a black right eye, injured her neck, and had marks on her arm
as a result of the assault. According to the victim, she suffered emotionally because
of the assault. She became scared amth‘dwant [her] son to be out of [her]
sight.” She also sought spiritual asaigte from her pastor to cope with the
aftermath of the assault.

Viewing this evidence in a light most fawadle to the prosecution and drawing all
reasonable inferences in suppufrthe jury’sverdict, we concludéhat the evidence
presented at trial was sufficient forrational trier of fact to find beyond a
reasonable doubt that the victim suffitfreevere mental pain or suffering.
Defendant’s choking and smothering of thetivn with the pillow while stating that
he would kill her was sufficient evidence sbow a “threat of imminent death.”
MCL 750.85(2)(d)(iii). Morever, when considering the brutal nature of
defendant's conduct in conjunction with treious evidence at trial regarding the
impact of defendant’s conduct on the victamational trier ofdict could reasonably
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infer that the victim suffered a mental injury that resulted in a “substantial alteration

of mental functioning thas manifested in a visibly demonstrable manner.” MCL

750.85(2)(d).

Id. at * 5 (internal footnote omitted).

To support a conviction for torture based severe mental pain or suffering, the
prosecution must present evidence that the defercdased “a mental injurthat result[ed] in a
substantial alteration of ment&linctioning that [was] manifestl in a visibly demonstrable
manner..."People v Schawr91 N.W. 2d 743 (Mich. Ct. App. 201@uoting Mich. Comp. Laws
§ 750.85(2)(d)). Mich. Comp. Laws § 750.85(2)(d) de§ “severe mental pain or suffering” as
follows:

(i) The intentional infliction or threatened infliction of great bodily injury.

(il ) The administration or@plication, or threatened awhistration or application,

of mind-altering substances other procedures calculatemdisrupt the senses or

the personality.

(i) The threat ofimminent death.

(iv ) The threat that another person viifiminently be subjected to death, great

bodily injury, or the administration ompplication of mind-altering substances or

other procedures cal@aikd to disrupt the senses or personality.

In the present case, there was sufficient evidéorca rational trier of fact to conclude that
the victim suffered a severe mental injury that resulted in a substantial alteration of mental
functioning, so as to gport the torture convictiorsee King v. WogdNo. 2:14-CV-100, 2016
WL 3124613, at * 4 (W.D. Mich. June 3, 2016). The Petitioner’s choking and smothering the
victim with a pillow whilethreatening to kill healso showed a threat whminent death, so as to

support the Petitioner’s torture convictidd. The Petitioner is not entitlet relief on his fourth

claim.
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In his fifth claim, Petitioner argues that there was insufficient evidence to sustain his
conviction for first-degree home invasion, becailsge was no evidence he actually broke into
the victim’s house. Mich. Comp. Laws § 750.110a(2) states that:

A person who breaks and enters a dwellwith intent to commit a felony or a

larceny in the dwelling or a person whdess a dwelling without permission with

intent to commit a felony or a larceny in the dwelling is guilty of home invasion in

the first degree if at any time while therpen is entering, preseim, or exiting the

dwelling either of the following circumstances exists:

(a) The person is armed with a dangerous weapon.

(b) Another person is lawfullgresent in the dwelling.

Michigan’s first-degree home invasion statuteludes all of the elements of the burglary
of a dwelling, but also requiresatthe defendant be armed witdangerous weapon and/or that
the dwelling be occupie&ee Johnson v. Warredy4 F. Supp. 2d 1081, 1093 (E.D. Mich. 2004)
(citing United States v. Garcia-Serrant)7 F. App’x. 495, 496-97 (6th €Ci2004)). Michigan’s
first- degree home invasion staudoes not require that there &ébreaking,” as the petitioner
suggests. Instead, a defendant’s gfceéntering without permissin with the intent to commit a
felony is sufficient to support a comtion of first degree home invasiddee Holtgrieve v. Curtis,
174 F. Supp. 2d 572, 583 (E.D. Mich. 2001)

Petitioner raised this claim on his postgiction motion for reliefrom judgment. The
judge rejected the claim, notingatithe victim testifid that Petitioner had “pushed up” the storm
door before entering her houg®ople v. HoovelNo. 10-035183-FC, * 4 (Sept. 30, 2015). In any
event, the victim testified th&etitioner entered her house latit her permission while she was
at home. The mere fact that Petitioner may Haad permission in the past to enter the victim’s

home does not establish that hd parmission to be inside of Heome that night, particularly in

light of the fact that there wam evidence that the victim had itedl petitioner over to her home.
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See e.g. Holtgreive v. Curti$/4 F. Supp. 2d at 584. There was sufficient evidence to sustain
Petitioner’s conviction of first dgee home invasion. Petitioner is ®atitled to relief on his fifth
claim.

E.

Petitioner next contends ththe prosecutor committed m@wduct when she gued in her
opening statement that the victim received oxygen treatment from paramedics on the scene, but
failed to produce any evidencetaal to support her argument.

The Michigan Court of ppeals rejected the claim:

Here, the prosecutor did not provide any evidence at trial to support her statement
that the victim was treateditlv oxygen after thassault. Howevethere is nothing

in the record to suggest that the prosecsitstatement was made bad faith. In

fact, the prosecutor attemptedelicit information from both the responding officer

and the victim about the treatment that she received from emergency personnel after
the assault. This indicates that thegacutor attempted, aib&nsuccessfully, to
obtain testimony to support her opening statement.

More importantly, there is nothing in threcord to suggest that defendant was
denied a fair trial because of the progecs opening statement. The victim and
the responding officer repeatedly testifiehat the victim struggled to breathe
immediately after the assault, which clearlgicates the lack of oxygen. Thus, the
prosecutor’s statement about oxygeematment did not introduce an entirely
unsupported issue to the jurythar, the statement discudsz collateral fact to an
issue that was repeatedly mentioned ak ttimaddition, thgrosecutor’s reference
to oxygen treatment was isolated and not aégxk during trial. Further, the trial
court instructed the jury that the attoreegtatements are not evidence, and jurors
are presumed to follow this instruction. érafore, we conclude that defendant was
not denied a fair trial because ofetprosecutor’s erroneous comment during
opening statement.

People v. Hoover2013 WL 45647, at * 6 (internal citation omitted).

Not every variance between the advanced rggsm of the prosecutor in the opening
statement of the summary of the testimony thator she expects to introduce and the actual
presentation constitutes reversible error, when a proper limiting instruction is §aeifrrazier

v. Cupp 394 U.S. 731, 736 (1969). In the present casdritleourt instructedhe jurors both at
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the beginning and the end of trihat the lawyers’ opening s&hents were not evidence. Tr.
10/26/11 at p. 97; Tr. 11/P1 at 5. A jury must be presuméal have followed a trial court’s
instructionsSee Weeks v. Angelob@8 U.S. 225, 234 (2000). In thease, any variance between
the prosecutor’s opening statemantl the evidence introduced akdid not prejudice petitioner,
in light of the trial court’s limiting instruction to the jur$ee United States v. Campball,7 F.
3d 597, 60607 (6th Cir. 2003). MoreoyPetitioner is not entitletb relief because the remark
about the oxygen was isolated and there was neewv&lthat the prosecutieliberately attempted
to inject a comment into her opening reksathat was not supported by the evideisse United
States v. Han628 F.3d 801, 810-11 (6th Cir. 2011). Petitiaserot entitled to relief on his sixth
claim.

F.

Petitioner finally contends that appellatunsel was ineffective for failing to challenge
the sufficiency of the evidence to convict him of first-degree home invéisabrhe raises in his
fifth claim. The Sixth Amendmerguarantees a defendant the righthe effective assistance of
counsel on the first appeal by righvitts v. Lucey469 U.S. 387, 396-3971.4985). However,
court appointed counsel does not have a dotisthal duty to raise every nonfrivolous issue
requested by a defendadbnes v. Barnegl63 U.S. 745, 751 (1983). In light of the fact that there
was sufficient evidence to suppé@titioner’s first-degree honievasion conviction (see Section
D.,infra), appellate counsel was not ineffective forifajlto raise this clairon his appeal of right.
See Hand v. HoulB71 F.3d 390, 415-16 (6th Cir. 2017). Petiir is not entitled to relief on his

ninth claim.
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Before Petitioner may appeal this Court’s dispositive decision, a certificate of appealability
must issueSee28 U.S.C. § 2253(c)(1)(a); Fed. R.App. P(I®2A certificate of appealability may
issue “only if the applicant has made a substantial showing of the denial of a constitutional right.”
28 U.S.C. § 2253(c)(2). When a cbrgjects a habeas claim on the merits, the substantial showing
threshold is met if the petitioner demonstratestasonable jurists woufahd the district court’s
assessment of the constitutional claim debatable or wBa®Slack v. McDanieb29 U.S. 473,
484-85 (2000). “A petitioner satisfies this standardiémonstrating that . . . jurists could conclude
the issues presented are adequate serde encouragement pyoceed further.Miller-El v.
Cockrell,537 U.S. 322, 327 (2003). In applying tharstard, a district court may not conduct a
full merits review, but must limits examination to ghreshold inquiry into the underlying merit
of the Petitioner’s claimgd. at 336-37

Petitioner has failed to make a substantial showing of the denial of a constitutional right.
Accordingly, a certificate of appealability is nearranted in this case. Because any appeal would
be frivolous, Petitioner will likewise not be granted leave to proge&aima pauperi®n appeal.
SeeFed.R.App. P. 24(a).

V.

Accordingly, it iSORDERED that the amended petition for writ of habeas corpus, ECF

No. 7, isDENIED.

It is furtherORDERED that a certificat®f appealability iDENIED.

2 “The district court must issue or deny a certificateappealability when it enters a final order adverse to the
applicant.” Rules Governing § 2254 Cases, Rule 11(a), 28 U.S.C. foll. § 2254.
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It is further ORDERED that permission to procedad forma pauperison appeal is

DENIED.
Dated: April 9, 2018 s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on April 9, 2018.

s/Kelly Winslow
KELLY WINSLOW, CaseManager
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